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TO 


THE   SECOND   EDITION, 


JL  T  is  not  necessary  to  state  circumstances,  beyond 
the  Editor's  control,  which  have  delayed  another 
Edition  of  this  Work.  The  inconvenience,  that 
has  resulted  from  the  delay,  may  in  some  degree 
be  compensated  by  the  effect,  that  this  Edition  is 
not  hastily  brought  out  without  the  opportunity  of 
preparation;  but  has  grown  up  gradually  under 
an  attentive  observation  of  what  has  been  passing 
in  Westminster  Hall,  with  ample  time  for  careful 
revision  and  examination  of  the  Authorities.  ,  In 
availing  myself  of  that  opportunity  I  am  not  con- 
scious of  negligence ;  and  I  cannot  without  injustice 
and  ingratitude  omit  this  occasion  to  acknowledge 
the  liberal  assistance  of  my  Friend  Mr.  Beames  ; 
the  value  of  whose  assistance,  previously  well  es- 
tablished, may  be  farther  estimated  by  his  able  Ex- 
position of  the  Practice  of  the  Court  of  Chancery, 
its  defects,  and  proposed  amendments,  in  the  Ex- 
planatory Papery  annexed  to  the  Report  under  the 
Chancery  Commission,  of  which  he  was  a  Member. 

a  2  The 
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The  general  plan  of  this  Edition  is  to  give  the 
greatest  scope  of  information  in  the  most  convenient 
and  compendious  form,  by  Notes ;  studiously  avoid-* 
ing  the  repetition  of  long  lists  of  cases ;  and  by  the 
selection  of  such  as  contaiii  collections  of  Authori- 
ties supplying  a  chain  of  reference,  that  may  secure 
to  the  Student  the  means  of  tracing  his  subject  to 
its  source;  and  to  the  practising  Lawyer  that  im- 
portant object,  the  economy  of  time.  The  occasional 
expression  of  my  own  opinion,  perhaps  of  some  use 

■ 

in  suggesting  or  promoting  inquiry,  never  assuming 
the  disguise  of  authority  is  at  least  harmless. 

In  reviewing  these  Volumes  I  find  with  satis^ 
faction  the  occasion  for  correction  to  arise  chiefly 
from  the  great  alteration  of  the  Law,  by  Sta- 
tute as  well  as  decision,  since  they  were  first  sub- 
mitted to  the  Profession;  and  that  this  Work, 
commenced  at  an  early  age,  and  prosecuted  under 
difficulties  peculiar  to  its  nature,  has  sustained 
during  more  than  thirty  years  the  unremitted  atten- 
tion and  pointed  scrutiny  of  a  learned  and  critical 
Tribunal,  unassailed  by  censure,  with  a  single  ex- 
ceptioti ;  where  it  appears  to  be  comprehended  under 
the  following  general  stricture  upon  Modern  Reports 
in  a  Pamphlet,  that  ha^  recently  excited  considerable 
notice: — 

"  Redunpancy    is    the  vice   of  the    age;   and 
•^  it  appears  in  every  thing.     Perhaps  it  is  no  where 

"  more 


€€ 


tl 


PREFACE  TO  THE   SECOND   EDITION* 

^*  more  striking  than  in  the  length  of  Modem 
Reports.  What  Peere  Williams  would  have  com-* 
pressed  in  a  single  page,  in  a  Modem  Report  may 
^  occupy  half  a  volume.  The  length  indeed  of 
''  Modem  Reports  is  a  serious  evil;  and  a  greitt 
*^  obstruction  to  the  dispatch  of  business.  A  case 
*'  in  Peere  Williams  may  be  read  in  five  minutes ; 
<'  and  its  import  perfectly  eoknpreh^ded*  It  may 
^'  take  as  many  hours  even  to  read  over  a  Modem 
''.  Report ;  and  in  the  mass  of  matter  it  may  be 
**  difficult  to  discover  the  import  of  the  whole/'* 

To  the  Author  of  these  remarks,  profoundly 
Versed  in  the  principles  of  Equity,  and  familiar 
with  the  Practice  of  the  Court  of  Chancery,  as  he 
appears  to  be,  it  seems  almost  superfluous  to  point 
out  the  envious  causes  of  wide  difference  between 
ancient  and  modem  works  of  this  nature ;  that  the 
transactions  of  modem  times  are  utterly  incapable 
of  any  thing  like  that  compression,  which  the  more 
simple  dealings  and  habits  of  our  Ancestors  admitted; 
that  the  establishment  of  Principles  in  the  early 
period  took  a  much  less  extended  range  than  their 
application  in  more  recent  times  through  a  series 
of  Authorities,  often  fluctuating  and  discordant,  to 
the  various  aqd  complicate^]  affairs,  resulting  from 

the 

*  *  Ckm»idtratUm$  suggetted   by  the  Report  made  to  his  MeqeUy 

*  wn/der  a  CammiMsum  authoriiing  the  CJommiuioHert  to  make  certain 

*  in^iriet  refpecting  the  Court  of  Chancery  J    (P.  64,  5.) 
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the  grtat  increase  of  wealth,  an  excessive  spirit  of 
commercial  enterprise^  and  a  state  of  society,  that  has 
i^ttained  the  highest  point  of  cultivation  and  refine- 
ment;  that  th%  redundancy,  complained  of,  in  the 
chambers  of  the  Conveyancer,  the  discussions  at  the 
Bar,  and  by  necessary  consequence  on  the  Bench,  and 
the  unworthy  habit  of  meeting  a  pressing  authority  by 
a  groundless  insinuation  of  a  defect  in  the  Report, 
are  all  combined  against  even  moderate  compression ; 
much  more  to  an  extent,  calculated  upon  th€i  scale 
of  TotHill  rather  than  Peere  WiUiams;  who,  with 
Lord  Coke  and  all  the  best  Reporters,  has  many 
cases  of  length  in  proportion  to  the  variety,  weight 
and  importance,  of  the  subject.  Any  competent  and 
candid  Judge  will  admit,  that  this  Work  could  have 
been  difiused  to  a  &r  greater  extent  with  much  less 
trouble  than  has  been  applied  to  compress  it  within 
a  compass,  bearing  a  slight  proportion  to  the  period 
occupied.  The  Duke  of  Norfolk's  Case,  when  the 
Principles,  governing  the'  law  of  Perpetuity,  were 
established,  will  surely  justify  that  upon  the  Will 
of  Mr.  ThelliLSson;  when  those  Principles  were  for 
the  first  time  successfully  invaded  by  a  new  device, 
that  called  forth  the  immediate  interference  of  the 
Legislature.  To  the  necessity,  acknowledged  by  the 
Justice  of  the  Bar,  of  compressing  and  combining 
arguments  of  distinguished  merit  indulgence  has 
been  generally  allowed :  but  the  recommendation  to 
abridge,  at  the  imminent  hazard  of  mutilating,  a 

Judgment, 
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Judgment,  the  charge,  that  a  Reporter  ha&  suc- 
ceeded in  ^ving  thd  pj^de  langOJAge,  ih  Hehich 
4t  i¥a8  pronounced,  and  {reserving  fiiibrokdti  the 
chain  Of  clMe  reasoning  npon  an  abBtttalii  subject, 
have  the  character  of,  at  least,  singular  iiov^Ity. 
Who  desires  to  see  the  learning  of  hotd  HdirJluHtki 
or  Lord  £SU<m  reduced  to  a  single  page;  to  bH  rmd 
in  Ave  Mkkutesf  and  how  ib  that  to  be  effected?  To 
giv«,  without  farther  allusioOi  to  living  Judges,  one 
instance,  that  will  meet  universal  asisent ;  ciltt  it  4en«- 
toioe,  fiiUing  from  Sir  William,  Grants  hk  tbtiched, 
or  a  word  dropped,  without  injury  ? 

The  condescension  oi  th&  BeUch  and  the  friend- 
ship of  the  Bar  lead  me  to  believe,  that  my  cohclusioit 
upon  this  would,  if  erroneous,  have  been  corrected. 
From  the  general  silence  I  do  not  infer  disappro*^ 
faation;  and,  looking  beyond  our  own  Fonim  to  a 
similar  contemporary  Work,  the  valuable  Repofts  of 
Lord  Redesdale^s  decisions  afford  ample  testimony, 
that  the  noble  Lord,  who  pronounced  those  learned, 
and  therefore  diffuse.  Judgments,  and  by  his  coun-* 
tenanee,  advice  and  assistance,  sanctioned  those  Be^ 
ports^  for  itrhich  we  are  indebted  to  the  spirit  <^ 
discussion  introduced  and  uniformly  encoun^ed  by 
his  Lordship  *,  is  upon  this  subject  at  variance  with 
the  Author  of  '^  Considerations  suggested  by  the 
^^  Meporf  under  the  Chancery  Commission. 

I  HAVE 
*  Preface  to  Schoaks  and  Lc  Froy'$  Reports. 
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1  i(AV£  been  frequently  pressed  to  complete  this 
.Work  by  the  addition  of  a^  Digested  Table  or  Index ; 
and  the  necessity  for  such  an  addition^  of  an  au- 
thentic character,  is  rendered  more    urgent  by  a 
publici^oni  assuming  that  title,  with  attempts  to 
give  it  an  appearance,  of  connection  and  identity  with 
:the  original  Work ; .  ai^d,  as  I  am  informed,  from 
motiyea  sufficiently  obvious  venturing  upon  the  ha^ 
zardous  experiment  of  alteration.    I  take  this  oppor* 
tunity  of  declaring  that  publication    to  have  been 
undertaken,  not  only  without  authority,  but  with<» 
out  even  the  courtesy  of  a  communication ;  and  of 
pointing  out  the  extreme  danger  and  mischief  of  al- 
teration^   The  formation  of  the  Abstracts,  of  which 
the  Tables  are  composed,  was  attended  with  more 
difficulty  than  any  other  part  of  this  Work,  in  the 
endeavour  to  comprise  in  a  single  proposition  the 
sub^ance  of  a  long  and  intricate  Judgment  or  6pi-> 
ipion ;  and,  where  that  from  a  complication  of  cir- 
cumstance was  impracticable,  to  guard  against  mis- 
leading,  the  Reader  to  a  reliance  upon  the  Abstract 
by  some  intimation,  that  the  case  at  large,  or  the 
text,  must  be  consulted.     Under  these  circumstances 
I  shiall  attempt    to  combine   the  double  object  of 
Index  and  Digest  upon  a  plan  of  copious  reference 
and  clear  arrangement,  at  once  comprehensive  and 
simple ;  avoiding  a  repetition  of  th^  same  proposition, 
which  in  so  large  a  collection  may  frequently  recur, 

and 
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and  that  minute  and  excessive  attention  to  method^ 

which  is  apt  to  create  intricacy  and  confusion.    This 

design  is  now  in  progress;  and  shall  be  completed, 

I  hope  in  one  volume,  with  no  more  delay  than  may 

be  requisite  to  its  due  execution. 

R  VESE Y. 

Sej^ember,  1827. 
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JL  HE  public  discussion,  which  every  circumstance  aris^ 
ing  in  the  course  of  the  administration  of  justice  receives 
in  this  country,  forms  one  of  the  most  remarkable  among 
the  political  beauties  of  a  free  constitution.  But  this 
principle,  however  beneficial  the  consequences  immedi* 
ately  resulting  from  it»  if  it  is  to  be  confined  simply  within 
the  narrow  limits  of  oral  communication^  if  no  means 
to  preserve  and  perpetuate  are  devised,  fells  far  short  of 
that  degree  of  improvement,  to  which  it  is  capable  of 
being  extended.  Hence  the  advantages  attending  works 
of  this  nature  are  so  universally  allowed,  and  thfi  occa- 
sional want  of  them  has  been  so  sensibly  experienced^ 
that  it  is  unnecessary  to  allege  any  other  reason  for  an 
attempt  to  promote  the  design,  than  the  encouragement^ 
by  which  it  is  sanctioned.  Yet,  though  the  general 
purpose  may  require  no  farther  observation,  I  am  obliged 
to  ackaowledge  the  justice^  with  which  a  charge  of  pre* 
sumption  may  be  raised  against  me  in  submitting  to  the 

• 

ordeal  of  publication  the  unpromising  essays  of  youth  and 
inexperience ;  a  charge  I  am  so  little  prepared  to  answeri 
that  I  shall  rather  endeavour  to  deprecate  its  .effects  by 
intreating,  that  a  distinction  may  be  made  between  those 
errors,  which  are  occasioned  by  the  difficulties  peculiar 
to  this  undertaking,  and  such  as  appear  to  be  the  conse* 
quence  of  a  culpable  negligence' in  the  execution;  t{ii^ 

if 
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if  the  disadvantages^  I  have  had  to  encounter,  appear  to 
have  been  with  any  degree  of  success  counteracted  by 
attentiou  and  diligence,  I  may  not  meet  with  too  severe 
animadversion ;  and  that  particular  defects  may  not  be 
productive  of  general  condemnation. 

In  respect  of  Reports  the  Court  of  Chancery  has 
beem  much  neglected  from  the  latter  end  of  the  time  of 
Lord  Hardwicke  to  the  period,  at  which  Lord  Thurlow 
teceived  the  Seal ;  when  the  publication  of  its  proceed- 
ings commenced,  which  is  annually  continued  much  to 
the  benefit  of  the  Profession  and  the  Public.  Cotem- 
porary  !Eleports  have  always  received  that  approbation, 
t¥hich  the  advantages,  derived  from  having  two  accounts 
of  the  teme  case  by  different  persons,  seem  to  deserve ; 
l^  which  both  are  illustrated ;  deficiencies  are  mutually 
supplied;  and  the  whole  case  appears  in  a  state  more 
complete  and  perfect,  than  can  be  expected  from  a  single 
note,  where  the  work  is  from  its  nature  liable  to  diffi- 
culties of  a  peculiar  sort.  On  this  account  I  have  not 
judged  it  proper  to  suppress  any  cases,  merely  because 
they  had  been  before  reported.  Those  however,  who  en- 
tertain a  different  opinion  upon  this  subject,  will  find, 
that  no  objection  upon  that  ground  arises  in  this  in- 
staace ;  as  it  has  happened,  that  this  collection  interferes 
8o  little  with  the  Reports,  I  have  mentioned,  that  both, 
though  under  the  same  title  and  during  the  same  period, 
may  be  considered  as  distinct  works  operating  to  the 
same  useful  end.  i 

The   plan    here    adopted  is  that,  which  seems  to 
meet  with  the  most  gofsral  approbation.    The  facts  are 
stated  in  their  natural  order,  and  in  a  manner  as  con- 
cise 
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cise  as  possible  tonsistently  with  the  necessaty  pers^iTT 
cuity;  to  which  brevity  has  always  been  considered  as 
only  a  secondary  object.  The  arguments  of  the  Counsel 
are  united,  except  where  some  particular  reason  opaates 
to  the  contrary,  for  the  purpose  of  arrangement  and  to 
avoid  repetition.  The  judgments  are  stated  as  fully  and 
with  as  strict  regard  to  accuracy  as  possible ;  and  I  hav^ 
been  particularly  anxious  by  preserving  the  language 
used  to  give  not  my  own  construction  only,  but  as  nearly 
as  possible  the  very  words,  in  which  the  opinion  of  the 
Court  was*  expressed. 

Long  recitals  of  instruments,  and  every  thing,  which 
would  unnecessarily  burthen  and  perplex  the  cas6,  have 
been  studiously  avoided.  Where  partial  recitals  have 
been  found  necessary,  inverted  commas  are  used  without 
any  introduction,  as  the  neatest  and  most  concise  me^ 
thod. 

At  the  beginning  of  each  case  in  the  joat^ii  an 
abstract  of  the  points  actually  before  the  Court,  and  the 
manner,  in  which  they  were  disposed  of,  is  given  as 
shortly  as  is  consistent  with  the  nature  of  the  case« 
Besides  those  principal  abstracts,  whatever  collateral  po« 
sitions  fell  from  the  Court  are  also  abstracted  in  the 
margin  opposite  to  their  respective  situations  in  the  text ; 
by  which  method  a  distinction  is  marked  between  the 
points  actually  determined  and  positions  occurring  in-* 
cidentaUy ;  which  are  usually  termed  dicta ;  and  are  al« 
ways  considered  as  being  of  inferior  authority.  In .  the 
Table  the  same  distinction  is  observed  by  inserting  in  the 
references  to  the  matters  actually  in  judgment  the  page, 
and  also   the  name   of  the  case;  but  the  page  only  in 

referring 
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leferripg  to  the  collateral  points ;  so  that  the  respectiTe 
authority  of  each  will  immediately  appear. 

■ 

It  is-  obvious,  that  these  abstracts  must  sometimes 
ran  unavoidably  into  an  awkward  and  inconvenient 
le(ngth:  that  inconvenience  however  it  has  been  judged 
prudent  to  prefer  to  an  incomplete  and  partial  state- 
msnt* . 

The  case  of  T%e  King  v.  Ponsanby^  in  the  Court 
of  King^s  Benchy  Michctelmas  1755,  is  a  case  of  consi- 
derable importance,  and  was  argued  by  characters  of  the 
highest  reputation.  Mr.  Henley's  argument  is  cited  by 
Lord  Kenyan,  A  Term  Reports,  146.  The  only  Report, 
I  have  been  able  to  find  of  that  branch  of  the  case, 
which  was  before  the  Court  of  King's  Bench,  is  in  Sayer, 
846* ;  and  as  it  is  there  given  without  the  arguments, 
according  to  the  usual  method  of  that  Reporter,  I  thought 
the  insertion  of  it  in  a  more  conlplete  state  would  be 
acc^table. 

The  case  of  Ellis  v.  Smith  in  the  Court  of  Chancery, 
17&4,  has  never  before  been  reported.  From  that  cir- 
cumstance ^and  the  solemnity  of  the  decision,  1  think, 
the  insertion  of  it  requires  no  apology. 

I  HAVE   not    frequently    attempted    the    dangerous 

province  of  comment  or  annotation :  where  1  have  been 

induced  imprudently  to  venture  in  that  way,  the  motive 

will,  I  hope,  insure  that  indulgence,  to  which  I  look  as 

the  best  security  against  censure. 

If 


•  Another  Report  of  this  case,  from  the  notes  of  Lord  Kenyan,  Chief 
Justice,  has  been  lately  pablished  by  Mr.  Hanmer,  p.  I. 


ORIGINAL   PREFACE* 

If  I  shall  be  so  fortunate  as  to  find,  that  this 
attempt  meets  with  approbation,  my  intention  is  to  con- 
tinue it  annually  in  the  usual  manner,  and  to  contribute, 
as  far  as  is  in  my  power,  to  a  fitithful  and  comprehensive 
publication  of  Proceedings  in  a  Court,  the  Decisions  of 
which  are  so  highly  interesting  and  important. 


•     • 


Lord  Thurlow,  Lord  High  Chancellor. 

Lord  Chief  Baron  Eyre,  ^ 

^-.     ,     .      ^  /  Lords  Commissioners  of  the  Great 

Mr.  Justice  Ashhuest.        V  g^^  ^^  ^^^  ^^^ 

Mr*  Jusdce  Wilson,  ^ 

Sir  Richard  Pepper  Arden»  Master  of  the  RolIs« 

Sir  Archibald  Macdonald,  Attorney  General. 

Sir  John  Scott»  Solicitor  General. 
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The    king   v.    PONSONBY  (I). 
King's  Bench,  Michaelmas^  1755. 

Sir  Dudley  Ryder,  Lord  Chief  Justice. 

Dennison,^ 

Foster,       yJustices. 

WiLMOT,      3  "^'*- 


17  RROR  from  the  King^s  Bench  in  Ireland,  where  ah  in-    TnformatioQ 
formation  in  nature  of  a  quo  warranto  was  filed  against  in  nature  of 
nine  persons ;  charging  them  with  usurping  the  office  of  free-  ^^  warranto 
burgesses  of  the  corporation  of  Newtown.    They  severed  in  ^P^^  ^  Anne, 
their  plea.    Two,  setting  forth  the  tenor  of  the  charter  of  in-    *      *■  ^'l 
corporation,  &c.  plead,  that  diey  were  elected  without  notice ;  ^mj^of  f 
that  they  never  did  usurp;  but  how  daim  to  be  admitted  and  bargess  does 
sworn  into  office.     Replication,  that  they  did  claim,  though  by  not  lie  against 
reason  of  non-residence  they  could  not  exercise.    Rejoinder;  the  mere  claim 
demurrer ;  joinder  in  demurrer.    Seven  plead,  they  were  duly  ©f  one,  who, 
elected  and  sworn  into  office,  absque  hoc,  that  they  usurped,  "^o^fif"  elect- 
Replication,  that  they  lived  absent  from  the  borough,  and  so      '  never  was 

by  non-residence  had  forfeited  their  offices^     Rejoinder,  that       .    ^ 
J  1  agamst  a 

they  attended  at  all  times,  but  when  they  had  lawful  excuse  of  member   till 

absence:    and  behaved,  as  they  ought:  and  that  the  corpo-  removal  by  the 

ration  did  not  by  any  fault  of  theirs  suffer  the  least  injury,  corporation. 

Demurrer,  joinder,  and  judgment  of  ouster  against  all. 

(1)  Sayr,  245.     1  Ld.  Kenyon^n  Rep.  by  Mr.  Uaamer,  1. 
Vol.  I.  *"  A 
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Mr.  Henley,  for  the  Plaintiffs  in  Error. 
The  question  as  to  the  seven  is,  Whether  they  have  for- 
feited their  franchise  for  mere  non-residence,  and  whether  to 
be  taken  advantage  of  by  quo  warranto.  This  question  is  new 
and  extensive.  By  the  charter  the  Crown  has  enabled  the  pro- 
vost and  burgesses  to  elect  upon  a  vacancy:  and  to  make 
amotion  upon  misbehaviour :  not  intending  amotion  should  be 
by  any  other  than  the  major  part.  The  general  question,  then, 
as  to  the  seven,  may  be  divided  into  three :  1st.  Whether  the 
franchise  of  a  burgess  is  forfeited  by  non-residence  by  the 
common  law:  merely  being  a  misbehaviour  at  law.  ScUy.  Whe- 
ther, by  any  express  or  implied  provision  or  condition  in  the 
charter,  non-residence  is  a  forfeiture  or  determination.  Sdly, 
Whether  it  can  be  taken  advantage  of  by  quo  warranto. 
Where  the  corporation  derives  from  the  Crown  power  of  amo- 
tion, it  is  inconsistent  with  the  jurisdiction  of  the  Court,  that 
any  misbehaviour  can  be  judged  of  before  amotion.  The  first 
question  must  depend  upon  the  grant ;  whether  the  burgher- 
ship  is  of  a  local  nature,  or  a  mere  personal  privilege  to  be  en- 
joyed in  a  particular  place,  and  no  more  than  a  freeman.  The 
nature  of  a  burgess  in  its  genuine  sense  means  a  tradesman 
dwelling  in  a  burgh  for  the  sake  of  traffic ;  and  not  carrying 
any  magistracy  or  authority :  1  Inst.  80.  They  paid  a  tax  for 
trading :  ReUy's  Placita  Pari.  ^9.  Dr.  Brady  of  Cities  and 
Boroughs,  16.  The  bishops  and  lords  licensed  burgesses  to 
trade ;  and  they  all  derived  tiieir  privileges  to  trade  eitiier  from 
the  crown,  or  the  person  who  had  the  franchise  of  granting 
Ecense.  When  they  came  to  be  incorporated,  the  tax  was 
either  remitted,  or  turned  into  a  fee-fismn  rent.  Sit  Uber 
Burgus  is  the  word.  It  was  common  to  be  a  burgess  of  several 
towns;  nay,  of  the  hans-towns:  Clerac  de  la  Hans,  190. 
When  incorporated  they  were  called  as  well  freemen  as  bur- 
gesses ;  and  had  a  mere  personal  privilege :  4  Mod.  36*  Sho» 
365 ;  and  it  was  admitted  on  the  last  argument,  that  by  com- 
mon law  residence  is  not  necessary.  2dly.  Does  the  Crown  by 
the  charter  require  residence  ?  It  is  agreed,  that  die  Crown 
has  not  expressly  required  it;  and  it  is  not  shewn  that  any 
duty  is  annexed  which  requires  it.  But  it  was  said,  the  end  of 
the  incorporation  on  the  charter  impUes  the  duty  of  residence 
on  the  constitution  of  it ;  lor  that  the  intent  qf  the  charter  was 
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to  people  the  North :  which  by  not  residing  is  not  done ;  but 
I  deny,  that  the  residence  wonld  people  that  country.      The 
means  were  the  constituting  it  a  *  free  borough  for  trade^  where 
diey*niight  do  greater  benefit  by  absence.     Another  method 
was  the  pririlege  of  being  represented  in  parliament  in  Ireland. 
Anodiery  the  advantage  of  having  their  own  courts.    No  man 
is  to  forfeit  a  freehold  by  intendment,  implication,  or  construc- 
tion.     Though  this  Court  has  jurisdiction  by  appeal:   yet  it 
cannot  take  the  jurisdiction  from  the  provost,  &c. :  in  whom 
the  power  of  removal  is  placed  by  the  charter  in  the  first  in- 
stance.    By  this  charter  misbehaviour  is  not  a  cesser  or  avoid- 
ance, but  only  a  cause  of  remotton ;  for  he  is  expressly  to  con- 
tinue during  life,  or  ihmee  amovebUur ;  otherwise,  what  con- 
fbsion  would  ensue !    For  by  the  secret  mbbehaviour  of  one, 
a  corporation  may  be  dissolved,  if  it  is  cesser.    In  aB  charters, 
therefore,  the  Crown  has  made  misbehaviour  a  cause  of  avoids 
anoe  only;  and  so  have  the  Courts  considered  it.      In  The 
Kimg  V.  Slack,  1  Geo.  1,  in  the  borough  of  Trurd,  the  Chief 
Justice  held,  an  information  might  go:  but  the  other  three 
Judges  held,  not ;  and  that  non-residence  was  only  a  species  of 
misbehaviour ;  and  that  till  amotion  they  cannot  proceed  to 
dect    The  Court  cannot  in  any  suit  take  notice  of  misbe- 
haviour before  removal :  for  on  the  return  of  a  mandamus,  if 
a  misbehaviour  appears,  and  no  amotion,  a  peremptory  man- 
damus goes.    This  is  illustrated  by  3  Salk.  239,  and  is  the 
known  law :  for  die  place  is  not  ipso  facto  void  by  the  mis- 
behaviour, till  actual  removal:  which  is  the  only  cause  of 
vacancy.     So  Carth.  SS9.     This  information  is  on  an  Irish 
statute,  in  the  same  words  as  the  9th  Anne;   and  the  Court 
tanst  give  judgment  according  to  the  statute.     By  this  statute 
die  Court  has  an  authority  against  people,   who  unlawfully 
hitrude  or  hold.    The  case  is  stated  to  be  only  a  clamat  habere. 
In  this  Court  na  information  is  granted,  but  on  affidavit,  that 
die  person  actually  exercises  the  ofiice.^    This  is  the  constant 
practice*     I  moved  against  a  person  in  this  Court,  claiming  to 
have  an  ofilce  of  town-clerk  of  Grampound\  the  affidavit  not 
diewing  that  he  acted,  the  information  was  denied  upon  the 
general  principle.    As  to  die  seven,  who  have  been  elected 
and  admitted,  but  not  removed,  this  information  will  not  lie. 
As  to  the  two,  who  never  were  admitted,  it  is  absurd,  that  a 
judgment  of  ouster  should  be  against  them,  who  never  were 
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1755.         in.    There  is  a  plain  distinction  between  writs  of  quo  warranto 
The  King      ^"^  informations  of  qtu>  warranto :  for  a  writ  of  quo  warranto 
v.  was  never  brought  for  an  office;  they  were  for  royal  franchises 

PoNsoNBY.  and  privileges,  consisting  of  such  as  were  derived  ♦  firoui  the 
L  ^  J  Crown  by  particular  subjects ;  as  waifs  and  estrays ;  which,  if 
not  existing  in  the  claimant,  did  in  the  Crown :  but  were  not 
perpetually  existing,  only  casual ;  and  the  claim  was  a  right  of 
claiming,  when  the  casualty  happened.  The  exercise  of  an 
office  is  the  usurpation,  which  cannot  be  exercised  till  pos- 
session. This  is  a  new  jurisdiction  in  this  Court,  given  by 
parliament ;  and  must  be  strictly  pursued :  nor  can  any  judg- 
ment be  given,  but  consistently  with  the  acts  9th  otAnne,  and 
19th  of  Geo.  2,  vist.  nothing  but  judgment  of  ouster^  This 
•  therefore  differs  from  the  case  of  writs,  where  the  judgment 
is  a  forejudger  of  his  claim,  if  he  claims  a  privilege  without 
entry. 

Sir  Richard  Lloyd^  for  Defendants. 
Whether  a  claim  on  record  to  liave  a  right  to  act  ts  proper 
for  an  information,  that  is,  is  a  final  offence,  has  not  been 
determined.    As  to  the  seven  acting  burgesses,  who  have  been 
elected  and  admitted,  but  have  never  been  at  the  borough 
since ;  that  absence  is  some  cause  of  forfeiture,  as  a  departure 
from  an  office,  is  a  good  cause  of  removal,  I  have  always  looked 
on  as  setded.  The  borough  is  the  place,  where  the  office  is  to 
be  exercised ;  and  deserting  the  borough  is  deserting  the  office. 
The  desertion  is  admitted  on  the  rejoinder ;  1st  Question,  Is 
non-residence  for  a  considerable  time  a  cause  of  forfeiture  of 
an  office  in  all  cases  ?    Next,  How  is  it  to  be  taken  advantage 
of?    Where  residence  is  expressly  or  impliedly  required,  non- 
residence  is  a  forfeiture;  otherwise  it  would  be  a  contradic- 
tion ;  for  if  the  condition  of  Uving  there  is  annexed  to  the 
office,  he  cannot  be  entitled  to  it  without  living  there.     So,  in 
the  case  of  an  alderman,   escheator,  coroner,  &c.  the  end  of 
the  office  not  being  compEed  with,  it  is  void.     The  reason  of 
the  distinction  between  offices  of  trust  and  government,  and 
offices  not  so,  is  because  some  are  necessary  for  the  govern- 
ment of  the  place ;  in  such  case  non-residence  makes  the  office 
void.     In  Bagg's  Case,  11  Coke,  anything  against  the  duty 
of  a  citizen  or  burgess,  or  good  of  the  city  or  borough,  is  an 
offence,  for  which  his  office  is  forfeitable:  and  therefore  there 
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is  an  implied  condition  annexed  to  every  franchise  for  the  be- 
nefit of  the  corporation.  But  whether  it  is  an  office  of  trust 
and  government^  or  no,  makes  no  difference ;  for  if  the  con- 
dition of  residence  is  annexed,  whether  for  trust  or  trade,  non- 
residence,  being  a  breach,  avoids  and  forfeits  the  office.  The 
*  intent  of  die  charter  is  to  annex  such  a  condition.  1^^.  The 
creation  is  of  a  new  borough;  therefore  they  must  abide  by 
the  terms  of  the  charter.  2rf/y.  It  recites,  that  the  North  is 
depopulated;  and  in  order  to  people  Netotofcn,  and  at  the 
leqnest  of  the  inhabitants,  is  the  charter  granted.  Sdly.  The 
twelve  burgesses  are  to  elect  a  provost ;  which  shews  an  inten- 
tion ef  their  residence  for  that  purpose.  4M/y.  All  the  officers 
are  to  be  chosen  out  of  the  inhabitants :  therefore  the  view  of 
the  charter  is  to  make  the  town  more  populous  by  residence ; 
and  the  King  intended  to  give  the  office  of  burgess  only  to  the 
inhabitants.  2d  Question,  Supposing  the  office  void,  whether 
this  is  the  proper  remedy  ?  The  Crown  must  have  a  right  to 
see  its  own  creature  do  its  duty ;  unless  the  Crown  has  de- 
l^ated  the  power.  So  in  the  case  of  royal  visitations.  But 
the  King  may  retain  part,  or  the  whole ;  so  much  as  he  does 
not  dispose  of,  he  retains.  So,  he  may  give  a  power  of  re- 
moval for  a  particular  purpose,  not  for  others.  Where  by  the 
charter  power  is  given  for  removing  for  misbehavionr,  the  cor- 
poration may  remove  summarily ;  but  where  not,  it  is  triable 
by  a  jury.  But  unless  the  Crown  has  parted  with  all  its 
power,  it  remains.  In  this  case  it  is  not  a  misbehaviour  in  his 
office,  but  for  not  acting  in  his  office ;  and  the  charter  only  ex- 
taadA  to  misbehaviour  in  his  office :  and  if  a  man  holds  a  fran- 
chise against  the  terms  of  the  franchise,  an  information  in 
natiire  of  a  quo  warranto  will  lie.  The  charter  says  only,  he 
shall  be  removed ;  but  does  not  say,  by  the  corporation ;  there- 
fore a  power  of  removal  remains  with  the  Crown.  I  do  not 
«ayy  the  Crown  can  give  away  a  power,  and  keep  a  concurrent 
power;  but  there  rests  with  the  Crown  all,  it  does  not  expressly 
part  with.  As  to  the  two  burgesses  who  never  were  admitted ; 
i  agree  the  Court  never  grants  informations,  but  where  the 
person  acts  in  the  office,  or  is  sworn  in ;  but  we  cannot  say, 
what  appears  on  the  affidavits  in  Ireland.  The  true  ground, 
on  which  the  Court  grants  informations,  is  the  Defendant's  ac- 
ceptance of  the  office.    Being  sworn  in  is  no  more  than  an  ac-^ 
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175d.         ceptance.    Here  the  defendant  says  ke  is  admitted,  and  insists 

TiielKiNO     ^^  ^  right  to  the  office,  which  is  an  acceptance.    There  can 

9.  be  no  judgment,  eai  sine  die  would  not  be  the  judgment ;  for 

PoKsoNBTk    the  record  admits,  he  had  no  right  to  the  office.    An  error  in 

the  judgment  against'  the  two  cannot  affect  the  judgment 
agunst  tlie  seven.  It  is  in  the  discretion  dt  the  Court  to 
suffer  all  to  be  joined  in  one  information. 

[  6  ]  Ryder,  C/t.  Just,  delivered  the  opinion  of  the  Court : 

Whether  non-  The  first  question  is.  Whether  the  non-residence  stated  here 
user  is  caose  as  with  the  rejoinder  is  a  cause  of  forfeiture  ?  AVhether  non- 
of  forfeiture  of  ^g^^  jg  ^  cause  of  forfeiture  of  a  public  office,  in  general  de- 
a  poblic  office  ^^^^^  ^^  jj^^  nature  of  Ae  office,  the  time  of  nouruser,  and 

^  ^  *  several  circumstances :  but  it  is  not  necessary  upon  this  occa- 

cumstances*  ->  ?  ^^    i- 

sion  to  go  into  that  precisely.  The  second  question  is.  Whe- 
ther an  information  in  the  nature  of  a  quo  warranto  is  the  suit* 
able  and  proper  remedy  in  this  case  ?  It  clearly  is,  whibh 
makes  the  other  questions  unnecessary.  By  the  ancient  man* 
ner  of  trybig  the  right  of  franchises,  the  King  might  either 
bring  a  writ  of  quo  wctrranto,  whereby  the  mere  right  might 
be  tried :  which  writ  is  now  almost  out  of  use ;  or  might  con* 
sider  the  person  usurping  as  an  offender ;  and  file  an  infor- 
mation :  whereby  he  would  be  punished  by  fine,  &c.  In  the 
reign  of  Charles  II.  when  corporations  and  their  privileges  be- 
came much  the  subject  of  attention,  iitformations  were  very 
frequent ;  and  in  many  cases  the  judgment  of  ouster  was  jhto- 
nounced ;  the  legality  of  which  was  much  doubted,  till  9th  Anne, 
which  orders,  that  judgment  of  ouster  shall  be  pronounced 
against  all,  who  shall  usurp,  intrude  into,  or  unlawfully  hold  or 
eitecute  the  offices  or  firanchises  there  mentioned :  which  is  rer- 
batim  enacted  in  Ireland:  and  upon  it  plainly  is  the  present  in- 
formation brought.  1st.  Whether  it  lies  against  the  two-non- 
acting  burgesses?  It  clearly  cannot:  upon  this  ground,  that 
under  the  words  of  the  statute  there  must  be  usurpation,  intru- 
sion, or  unlawful  holding. — Now  claiming,  which  only  appears 
against  them,  ca,n  by  no  construction  be  taken  to  amount  to  any 
of  these ;  and  it  would  be  strange  to  imagine  the  statute  intended 
ever  to  prevent  the  asserting  or  claiming  a  right.  The  practice 
now  generally  is  to  hav^  an  affidavit  of  some  act  of  usurpation, 

UpOQ 
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vpon  application  to  the  Court  for  leave  to  file^  &c.    As  to  the         1755. 
objection,  that  the  corporation  would  suffer  for  want  of  officers :      xh^^KiN* 
how  can  that  be  ?  For  surely  by  the  words  of  the  charter,  upon  ,y. 

the  elapsing  of  the  time  for  swearing  those  elected,  they  may  Ponsonbt. 
chose  new  ones.  Sd/y.  Whether  it  lies  against  the  other  seven! 
It  clearly  does  not ;  for  unless  non-residence  be  ipso  facio  a 
forfeiture  of  the  office,  there  can  be  no  pretence,  that  it  should ; 
and  we  are  of  opinion,  that  non-residence  is  not  an  immediate  Non^resideDce 
forfeiture,  for  reasons,  that  set  this  matter  in  a  very  plain  light;  not  an  imme* 
1  j/.  the  office  of  free  burgess  is  a  freehold ;  and  cannot  cease  diate  forfeit 
without  ♦some  act  of  ceremony 4  nay,  every  member  of  a  cor-  *^®« 
poratiiHi  may  be  deemed  in  some  degree  seised  of  every  thing  L  '^  J 
the  corporation  has  of  an  inheritable  nature ;  so  that  it  would 
be  highly  inconsistent  with  the  rules  of  law,  that  such  interest 
should  determine  in  such  a  manner :  and  contrary  to  the  mean- 
ing  and  sense  of  Magna  ChartUy  which  says,  **  NuUus  liber 
homo  di$9€isetur  de  Ubero  tenemento,  vel  libertatibus  suis,  nisi  per 
judicium  parium,  vel  legem  terrie  jT  but  still  more  inconsistent 
iRth  the  tenor  of  the  charter,  that  has  expressly  provided  for 
such  cases,  by  granting  to  the  corporation  a  power  of  amo* 
tion,  which  in  the  present  case  ought  to  have  been  exercised  $ 
and  then  if  the  Defendants  had  persisted  in  the  use  of  their 
offices,  they  would  have  been  guilty  of  usurpation,  and  liable 
to  an  information  of  this  kind.  But  there  is  still  another  reason, 
why  non-residence  cannot  be  taken  as  a  forfeiture  in  itself,  that 
indeed  puts  an  end  to  all  question  on  the  point ;  viz.  that  it 
would  be  impossible  to  ascertain,  when  the  forfeiture  happened; 
and  to  imagine  that  it  was,  as  it  were,  inchoate  the  second 
day  after  the  person  became  seised  of  the  office,  to  be  after- 
wards ripened  by  time,  is  absurd,  and  helps  not  in  any  degree 
the  uncertainty ;  for  when  shall  we  say  it  was  consummatet 
This  being  laid  down,  that  non-residence  is  not  a  forfeiture  in 
itself,  hut  maybe  a  cause  of  one  only;  till  amotion  there  could 
be  no  usurpation,  &c. ;  which  never  having  happened,  these 
Defendanta  must  be  deemed  seised  to  this  day  as  formerly.  Had 
the  corporation  used  their  power  of  amotion ;  and  the  Defend-  ~ 
ants  notwithstanding  retained  their  offices ;  then  being  in  by  no 
legal  title,  they  might  come  within  the  words  of  the  statute :  and 
be  the  proper  objects  of  the  present  information ;  which  only 
lies  against  such  persons,  as  usuip,  intrude  into,  unlawfully 
bold,  or  execute ;  none  of  which  can  be  said  of  these  Defendants ; 

who. 
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1755.         who,  though  they  are  guilty  of  a  cause  of  forfeiture,  continue 

rp.  ^'^^  still  seised  legally  of  their  offices,  till  such  cause  of  forfeiture  is 

f),  ascertained,  and  punished  by  amotion,  the  remedy  prescribe4 

Pom  SON  BY.    by  the  charter:  and  of  this  the  person,  who  drew  the  replicaT 

tion,  seems  to  have  been  aware ;  setting  forth,  that  by  non-r 

residence  they  did  forfeit  their  offices ;  and  so  endeavours  to 

bring  them  within  the  words  of  the  statute.    It  savours  of  i| 

OMitradiction  in  terms,  that  an  information,  that  was  intended 

by  the  legislature  as  a  remedy  against  the  unlawful  exercise  of 

offices,  should  be  brought  upon  the  ground  of  non-exercise  ; 

[  *  8.  ]        ^ which  is  the  mischievous  consequence  of  nonr^residence;  and  the 

Non-user  is  a    reason  for  imagining  it  a  cause  of  forfi^iture.    Non-user  of  an 

misdemeanor     offiee,  as  it  is  a  misfdlemeaiior,  and  an  offence  agaipst  justice,  may 

ponisbabld  by    \^  punished,  like  aU  other  offences,  by  a  common  ipformatioq 

a  common  m-   adapted  properly  to  the  case,    But  the  present  oi^e  is  quite  of 

"^  '         ^*         anpther  mature,  and  improper  for  the  reasons  already  mentioned. 

As  to  the  objection,  that  if  there  was  not  a  remedy  by  the  pre- 
9ent  information,  there  would  be  a  failure  of  justice,  that  is  not 
to  be  presumed ;  for  the  King  has  provided,  and  expressly 
granted  in  the  charter,  a  remedy  and  the  mean3  adequate,  by 
a  power  of  amotion  in  the  corporation.  As  to  the  objection^ 
that  though  there  is  suoh  a  remedy  in  the  bands  of  the  corpora^ 
tion,  yet  that  cannot  take  away  the  jiurisdiction  incident  to  the 
Crown  over  such  matters ;  that  seems  to  arise  from  a  mistake, 
that  there  is  such  jurisdiction  in  the  Crown.  Now  the  Court  is 
of  opinion,  That  the  Crown  has  no  jurisdiction  of  this  kind,  to 
be  exercised  immediately  by  itself;  nor  can  it  disfranchise  a 
member  of  a  corporation  duly  elected  ;  when  it  has  appointed 
such  power  tq  be  exercised  by  the  corporation  itself.  This  waa 
laid  down  by  Lord  Holty  who  declared,  the  King  could  not  re* 
move  but  in  the  formal  way  by  his  subordinate  offipers,  meaning 
the  corporation  themselves,  who  were  the  best  judges  of  the  na- 
ture of  their  own  constitution ;  and  what  were  such  offenci&s,  as 
should  be  pumshed  as  forfeitures  by  amotion :  and  at  this  day 
it  is  lield,  that  corporations  have  such  power  of  amotion  inci- 
dent to  their  constitution,  in  opposition  to  Baggs  Case,  1 1  Co. ; 
where  a  corporation  itself  is  guilty  of  an  offence  amounting  to 
King  may,  at  a  forfeiture,  the  King  may  seize  the  franchise  into  his  hands : 
his  discretion,  but  that  is  ^  power  confined  to  and  discretionary  in  the  King 
seise  the  fran-  himself, 

cbise  of  a  corporatioj]  guilt}*  of  au  oficncc  amotuitiog  to  a  forfeUuro. 
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As  to  the  question,  that  since  the  majority  in  the  pre-  1755. 

sent  case  are  deUnquents,  there  must  be  a  failure  of  justice,  as      rp.  ^^^ 
the  power  never  will  be  ei^ercised,  which  enables  the  corporation  „. 

to  amove  in  sueh  eases :  IsL  It  does  not  appear,  the  majority     Ponsonbt, 
are  delinquents ;  for  as  the  Defendants  have  all  severed  in  their 
pleas,  the  confession  of  one  cannot  be  used  as  evidence  against 
another ;  for,  was  that  admitted,  it  would  be  in  the  power  of  any 
Defendant  by  collusion  with  the  Plaintiff  to  do  much  injury  and 
wrong  to  any  person,  with  whom  he  might  be  joined  in  the  ac- 
tion for  that  very  purpose  of  confessing  the  charge  against  the 
pther.    It  would  be  most  unreasonable,  that  one  man  should  be  One  man  not 
bound  by  the  ^deTence  of  another.  But  if  it  should  be  the  case,  ^^""^  ^y  ^® 
and  upon  con^plaint  made  the  corporation  or  majority  of  them  ^^^^  «f  ^' 
should  refiise  to  act,  it  is  not  clear,  whether  there  is  any  remedy.         r  *«  o  i 
Perhaps  a  mandatory  writ  would  lie  to  compel  them  to  execute        ^         ^ 
thrir  power.    But  then  that  would  avail  Uttle ;    for  it  would 
stiD  be  in  their  discretion  to  judge,   what  are  the  proper 
grounds  for  amotion.    As  to  the  objection,  that  they  may  act 
corruptly ;  it  can  be  answered,  that  if  so,  and  there  is  sufficient 
evidence  of  it,  they  may  be  punished,  as  offenders  usually  are 
in  such  cases ;  or  if  they  are  guilty  of  a  gross  misdemeanor, 
or  what  may  be  a  ground  for  it,  the  King  may  seize  the  fran- 
chise into  his  hands ;  but  that  is  not  the  act  of  the  Court,  but 
of  the  King  himself,  in  whom  it  is  quite  discretionary.     Upon 
die  whole,  if  there  is  a  defect  of  remedy  in  this  case,  it  is  but 
eke  those  cases,  where  acts  of  parliament  have  been  necessary, 
as  was  9th  Anne,  which  extends  not  to  the  present  case.    The 
defect  of  remedy  arises  from  a  defect  in  the  act,  and  not  of 
any  construction  on  it. 
The  judgment  must  be  reversed. 


This  reyersal  was  affirmed  by  the  Lords,  5  Bro.  P.  C.  287. 
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ELLIS  V.  SMITH  (2). 

Lord  Hahdwicke,  Chancellor. 

Sir  John  Stbange,  Master  of  the  Rolls. 

WiLLEs,  Chief  Justice. 

Parser,  CMrf  Baron. 

1754, 
Vakkek,  Chief  Baron.  ^,;^^ 

nPHE  questions  lA  this  case  arise  oh  the  5th  and  6th  sec-     Will  sub- 

tions  m   the  statute  of  Frauds.     The  finSt  is,  Whether  «cribed   by 

testator  s  declaration  l}efore  three  witnesses,  that  it  is  his  wiD,       ®® 

is  equivalent  to  si^rninff  itl^efore  them ;  and  constitutes  a  c^ood     ,       \    ^  ^ 
^  o      o  »  o         whom  testator 

wiD  within  iHb  5th  section ;  and,  2dly.  Whether  such  wiD  is  a  declared  it  to 
revocation  according  to  the  6th«  .  be  his  will,  but 

The  formalities  requisite  to  a  will  are,  1^/.  That  it  be  ift  did  not  sign 
writing.  2dlif.  That  it  be  signed  by  the  party  devising,  or  it ;  sach  de- 
some  other  in  his  presence  and  by  his  direction.     Sdly.  That  it  c*aration   it 

be  attested  and  subscribed  in  his  presence  by  three  or  more  ^9°^J**®"*  "• 
.^  signmg  It  be- 

witnesses.  r      ^^  , 

.fore  them,  and 

I  confess,  if  this  had  been  res  integra^  I  should  doubt,  whe^  j^^jj^  ^m  j^ 
ther  the  testator's  declaration  is  a  proper  execution  within  the  good  within 
5th  clause ;  because,  I  think,  an  admission,  that  it  is  sufficient,  the  5th  section 
tends  to  weaken  the  force  of  the  statute ;  and  let  in  inconveni-  of  the  statute 
endes  and  perjuries,  which  the  statute  designed  to  prevent ;  ^^  frauds,  and 
but  I  find  myself  bound  by  such  a  number  of  former  prece-  **  ***®  •  fSOod 
dents,  that  I  must  give  way  to  their  superior  weight.    The  case  ' 

of  Lemayne  v.  Stanley ^  S  'Lev.  1,  must,  I  think,  have  come  be-  ^    ^^ 
fore  the  Court  on  this  very  question  now  before  us ;  for  I  can 
see  no  other;  it  being  allowed  in  that  case  on  all  hands  that 
rigning  in  any  part  of  the  will  was  sufficient.     In  Skinn.  227, 
Lord  ^Jefferies  declared,  he  thought  the  testator's  acknowledg-       [  *  12  ] 
ment  sufficient.    Com.  197.  Lord  Trevor  of  the  same  opinion : 

and 

(2)  ]  Dick.  225. 
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Ellis 
Smith. 


and  in  Dormer  v.  Thurland,  2  P.  Will.  510,  Lord  King  in- 
clined to  think  a  will  of  land  good,  if  the  testator  acknowledged 
the  name  to  be  his,  and  the  witnesses  subscribed  in  his  presence. 
The  case  of  Lee  v.  Libb,  Carth.  35,  has  been  insisted  on ;  and 
brought  to  bear  down  the  authorities  I  have  now  mentioned. 
But  what  was  that  case  ?  There  was  only  one  witness  to  the 
will,  and  two  to  the  codicil ;  neither  therefore  had  three  wit- 
nesses; ergo,  not  good.  Indeed  Isord  HoU  there  said,  he 
thought,  the  witnesses  should  attest  the  signing ;  but  that  was 
an  obiter  dictum.  To  strengthen  the  authorities  I  have  al- 
ready mentioned,  I  shall  take  notice  of  the  cases,  which  aDow 
the  witnesses  to  subscrilj^e  at  different  times ;  and  I  think,  they 
support  the  admission  of  the  declaration  in  question ;  since  the 
testator  is  not  supposed  to  run  over  his  name  before  every  wit- 
ness; but  having  signed  before  one,  to  acknowledge  it  only 
before  the  rest. 

In  Cook  V.  Parsons,  Prec.  Ch.  184,  the  Lord  Keeper  held  a 
publication  of  a  will  before  three  witnesses,  though  at  three 
several  times,  good  within  the  statute ;  and  in  Jones  v.  I^ike, 
the  Court  decreed,  that  the  witnesses  may  subscribe  at  different 
times.  As  to  the  point,  whether  sealing  be  signing,  as  has  been 
contended;  I  own,  I  think,  it  is  not;  for  the  character  and 
hand-writing  (3)  are  necessary;  and  were  designed  to  prevent 
or  detect  frauds  and  impositions.  But  however  as  in  some 
cases  it  is  thrown  out  obiter,  and  in  one  case  decreed,  that  it 
is  equal  to  signing,  I  shall  submit  my  opinion. 

As  to  the  second  question.  Whether  such  will  is  a  revocation 
within  the  6th  section  of  the  statute;  I  think,  it  is ;  and  that 
a  revocation  may  be  by  any  will  executed  according  to  the  5tb 
section :  for  the  words  "  signed  in  the  presence  of  three  wit^ 
nesses,^'  &c.  relate  only  to  the  preceding  words,  ^^any  other 
writing.^*  The  clause  is  to  be  construed  in  the  dbjunctive ; 
viz.  either  by  will,  codicil,  &c« :  or,  by  writing  signed  before 
three  witnesses.  In  3  Lev.  86,  held  no  revocation,  because 
neither  will  nor  codicil ;  but  had  it  been  either,  it  would  have 
been  otherwise :  Upon  the  whole  therefore,  I  think,  this  is  a 
good  will,  and  a  good  revocation. 


(3)  Soe  tfao  case  of  witnesses,  who  were  marksmen,  post,  Uar^ 
risan  v.  Hanison,  Addy  v.  Grix,  Vol.  VllI,  185.  604.  XVll,  4S9, 
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I  shall  begin,  as  my  Lord  Chief  Baron  did,  by  declaring, 
that  if  this  was  a  new  point,  I  would  desire  more  time ;  for  I 
am  not  satisfied  in  my  own  mind,  that  the  testator's  acknow- 
ledgment is  sufficient :  but  authorities  bear  me  down ;  and  I 
most  yield ;  as  more  evil  might  flow  from  resisting  than  giving 
way  to  them.  I  shall  invert  the  order  of  the  questions  made 
fay  the  CAief  Baron  /  for  I  think,  it  is  necessary  first  to  shew, 
that  this  will  is  a  revocation ;  otherwise  it  is  nothing ;  therefore 
my  first  question  will  be,  whether  the  words  of  the  6th  section, 
which  require  signing  before  three  witnesses,  relate  to  wills  of 
revocation;  and  in  my  opinion  they  do  not;  but  refer  merely 
to  the  words,  "  other  writings*  which  is  the  proximum  antece* 
Jems;  and  it  seems  ridiculous  to  say,  wills  of  revocation  should 
be  executed  in  one  way,  and  wills  of  devising  in  another* 
Mr.  Clarke  drew  an  argument  from  the  mention  of  wills  in 
other  parts  of  the  statute ;  but  I  am  of  opinion,  that  wills, 
when  mentioned  in  other  parts  of  the  statute,  mean  only  wills 
of  personal  estate. 

As  to  the  other  question,  whether  this  will  is  executed  ac^ 
cording  to  the  fifth  clause ;  I  must  first  mention,  what  has 
been  maintained,  that  sealing  is  signing.  In  the  present  case 
only  <Hie  witness  swears,  the  testator  put  his  finger  on  tlic 
seal;  but  that  testifies  not  animum  signandi.  There  is  no 
evidence,  that  he  sealed  before  three  witnesses.  Nor  do  I 
think,  sealing  is  to  be  considered  as  signing ;  and  I  declare  so 
DOW,  because,  if  that  question  ever  comes  before  me,  I  shall 
not  think  myself  precluded  from  weighing  it  thoroughly  and 
decreeing,  that  it  is  not  signing,  notwithstanding  the  obUer 
dida,  which  in  many  cases  were  nunquam  dicta  \  but  barely 
the  words  of  the  reporters ;  for  upon  examination  I  have 
fbond  many  of  the  sayings  ascribed  to  that  great  man.  Lord 
Chief  Justice  HoU^  were  never  said  by  him.  I  come  now 
to  the  point,  whether  testator's  acknowledging  his  hand 
can  be  deemed  sufficient;  and  from  the  many  authorities, 
some  in  point,  some  not  in  point,  I  think  it  must  be  ad- 
mitted sufficient;  and  a  contrary  decree  would  admit  9iucli 
uncertainty  and  confusion.  The  case  of  Lee  v.  lAbbj  and 
others  cited,  and  ingeniously  supported  by  Mr.  Yarke^  are 
not  however  suflicient    to  overthrow  the  weight  of  others, 

and 


17M. 


Ellis 

V, 

Smith. 
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1754.         and  to  make  us  decree  the  declaration  in  question  in6ufficient« 
•^r^^         The  authorkies  not  directly  in  point  support  more  strongly 
y^  my  decree,  than  even  those  in  point ;   for  they  allow'  the  at- 

Smith.  testation  and  subscription  of  the  witnesses  at  differrat  times 
to  be  good.  The  testator  then  is  presumed  to  write  his 
name  only  before  one,  and  to  acknowledge  it  to  be  his  hand  to 
the  remaining  two;  and  why  should  not  his  acknowledgment 
to  the  three  be  equally  good  ?  If  he  writes  his  name  three  dif- 
ferent times,  it  is  executing  his  will  three  times ;  and  no  one 
of  these  executions  is  before  three  witnesses.  I  think,  the 
cases  admitting  the  attestation  at  three  diflferent  times  have 
gone  too  far;  much  farther  than  tiie  present  c«se  goes;  for  as 
I  have  known  one  man  swear,  tiiat  he  did  not  see  the  testator 
sign,  and  the  other  two  swear,  tiiat  he  signed  it  before  the 
three;  so  might  one  man  swear,  that  when  he  attested  the 
win,  the  testator  was  of  insane  mind,  another  that  he  was 
sane,  &c.  and  an  inlet  is  made  for  great  frauds  and  impositions* 
But  when  they  attest  it  simul  ei  semel,  they  are  a  check  on 
each  other,  and  prevent  such  frauds.  Nay,  I  think  a  parol 
disposition  before  three  full  as  solmnn  an  act,  as  a  will  in 
writing  attested  by  three  sepmraiim,*  but  such  attestation  has 
been  allowed  good :  and  upon  what  has  been  so  often  decided, 
I  must  decree  this  to  be  a  good  will  and  a  good  revocation. 

Sir  John  Strange,  Master  of  the  Rotts. 
These  questions  have  been  so  clearly  stated  and  strongly 
supported  by  the  Lord  Ch.  J.  and  Ch^  Bar.  that  I  shall  take 
up  little  of  the  time  of  the  Court  in  giving  my  opinion.  The 
Case  of  witnesses  attesting  at  different  times  has  so  many  aa- 
Aorities,  that  it  may  be  considered  as  settled ;  yet  I  think  it 
Ik  dangerous  determination,  and  destructive  of  those  barriers 
ihe  statute  erected  against  perjury  and  frauds ;  and  I  see  much 
worse  consequences  attending  that  and  the  other  opinion  con- 
tended for,  that  sealing  is  signing,  than  I  do  from  the  decision 
of  the  present  questions ;  for  in  the  present  case  there  was 
much  though  perhaps  not  all  the  solemnity,  that  should  have 
been.  The  first  point  is,  whether  this  would  be  a  good  and 
sufficient  will,  if  there  had  been  no  preceding  will ;  and  here  I 
should  hesitate,  if  the  case  had  not  often  before  been  decided; 
but  authorities  bind  me.    The  case  of  Lemayne  v.  Stanley  was 

soon 
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Booo  after  the  statute;  and  I  apprehend,  this  very  question  1754. 

WIS  then  before  the  Court;  for  had  the  witnesses  seen  the         £llis 
testator  write  his  name  at  the  top  or  in  any  other  part  of  the  ^,^ 

win,  there  could  not  have  been  a  question  concerning  the  ex-  Smith. 
eciition,  it  being  ^admitted  on  all  liands  that  writing  his  name  [  *  15  ] 
in  any  part  ( 4 )  is  signing.  Therefore,  I  apprehend,  the  ques- 
tkm  then  was  the  same,  that  is  now  before  the  Court ;  and  the 
determination  then  directs  my  opinion  now.  In  3  P.  TfW.  254, 
Sir  Joieph  Jeiyl  held  without  doubt  an  acknowledgment  suf- 
ficient, and  in  Dormer  v.  ThurUmd^  Lord  Khig  was  of  the 
same  opinion ;  but  that  case  is  not  so  strong  as  the  preceding, 
9A  there  was  no  absolute  determination  of  that  question.  To 
the  authorities  in  the  books  I  shall  add  some  later  cases,  which 
come  strongly  recommended  to  me  by  the  opinion  and  know- 
ledge I  have  of  the  great  abilities  of  the  noble  Lord  presiding 
b  this  Court,  before  whom  they  were  decided.  In  Grayson 
T.  AiHmsan  (5  )  the  question  now  before  us  was  decided  ;  and 
IB  Smiih  Y.  Caudran,  two  saw  the  testator  sign  his  wiU,  and 
snbteribe  it ;  then  a  third  was  called  in,  to  whom  the  testator 
dedazed  it  to  be  his ;  and  held  sufficient.  To  permit  the 
witnesses  to  attest  at  several  times  is  to  admit,  that  the  asse- 
veration of  the  testator,  that  it  is  his  will,  shall  be  equivalent 
to  signing  it  before  the  witnesses;  and  to  determine  otherwise 
at  this  time  would  introduce  confusion  and  uncertainty,  and 
aip  the  foundation  of  much  property,  which  rests  on  former 
decrees*  Indeed,  that  sealing  is  signing,  I  am  not  convinced ; 
for  sealing  identifies  nqthing ;  it  carries  no  character  (6) ;  and 
most  seals  are  affixed  by  the  stationers,  who  prepare  the  paper. 
In  the  {Nresent  case  there  is  no  evidence  even  of  sealing  before 
three  witnesses.  The  second  question  is  founded  on  the  6th 
•ectioa  of  the  statute ;  and  as  to  that  it  seems  to  be  absurd  to 
■ay,  that  a  will  shall  be  effectual  to  pass  lands,  yet  another  exe- 
cuted kk  the  very  same  manner  shall  not  revoke  it ;  that  certain 

formalities 

(4)  The  name  most  be  inserted  (5)  2  Fe«.  454. 

in  sQch  a  manner,  as  to  have  (0)  See  the  case  of  witnesses, 

the  effect  of  giving  anthenticity  who    were     marksmen,     post, 

to  the  whole  instniment :  Stokei  Harriion  i,  Harrison^  Addy  v. 

T.lToore,  IP.IF.T?!,  Mr.€bir*f  Grix,    Vol.    VIII,    185.    604. 

Bole,  ihrrum  v.  Tvmaicr,  post,  XV 11,  459. 
VoL  XVIII,  175. 
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formalities  shall  strip  the  heir  at  law,  and  yet  the  like  formalities 
shall  not  have  force  to  restore  him  to  his  inheritance.  The 
statute  in  the  beginning  of  the  6th  section  makes  a  will  or 
codicil  a  revocation;  and  adds  at  the  end,  ^*  or  any  other 
"  writing  signed  in  the  presence  of  three  witnesses.^  Now  I 
do  not  think  these  last  words  are  to  be  drawn  back  to  the  first; 
but  that  they  refer  merely  to  any  other  writing  or  loose  paper ; 
for  a  will  is  in  itself  a  revocation,  if  inconsistent  with  a  former^ 
though  there  is  no  express  revocation.  I  am  therefore  of 
opinion,  that  this  is  a^ood  will,  and  a  good  revocation. 


[  16  ]  Lord  Hardwicke,  C. 

The  solemnity  of  the  present  decision  arises  not  from  die 
difficulty  of  the  questions,  but  from  collateral  accidents.     This 
is  the  case  of  a  will  made  in  America,  disposing  of  lands  both 
in  America  snd  England;   and,  the  original   being  detained 
abroad,  there  could  be  no  trial  of  the  will  at  law,  for  the  ori- 
ginal ought  to  be  submitted  to  the  Jury,  and  the  Court ;  it  was 
therefore  agreed  by  the  parties,  that  a  case  should  be  made  of 
the  same  nature  with  that  now  before  us  for  the  opinion  of 
the  Court  of  King's  Bench.     The  case  sent    to  the  Court 
consisted  merely  of  recitals  of  depositions  taken  in  the  cause  $ 
and  the  Court  refrised  to  receive  it;  (I  think  rightly)  requiring 
a  case  made  upon  facts  agreed.    The  sickness  of  the  then  Chief 
Justice  being  soon  followed  by  his  death,  I  made  the  present 
case ;   and  desired  the  assistance  of  the  learned  Judges  now 
present,  with  whom  I  have  the  pleasure  to  agree  in  opinion. 
The  constmc-    -    When  I  have  premised,  that  there  is  no  difference  between 
tion  of  the  ex-  the  construction  of  the  execution  of  a  will  in  this  Court  and 
ecutioD  of  a      |.jjg  Courts  of  Common  Law,  I  shaD  make  one  or  two  observa* 

^  tions  on  the  questions  in  the  present  case.    The  first  question 
m  equity  as  at  , 

]^^  is,  whether,  if  this  had  been  a  first  will,  it  would  have  bees 

good  and  efiectual  within  the  5th  section  of  the  statute.     I 

agree  with  all  the  learned  persons,  who  spoke  before  me,  that 

if  it  had  been  res  integra,  I  should  doubt ;  but  it  is  now  res 

indicata  ;  and  stare  decisis  seems  wisest.    As  to  the  authorities 

allowed  by  all  to  be  in  point,  I  should  say  nothing  concerning 

them ;  but  cases  have  been  mentioned  to  support  the  former^ 

which  are  said  not  to  be  directly  in  point.    These  I  mentiop 

for  the  sake  of  thb  one  observation^  that  I  think  them  strongly 

in 
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in  point :  that  they  support  the  present  case  from  their  direct  1754. 

smilitudey  not  from  any  consequential  reasoning :  for  I  appro-  v'^^^ 

hcnd  tEat  the  determination  in  all  these  cases  was  grounded  „, 

on  this,  that  a  declaration  by  the  testator  was  good:' for,  if        Smith. 

he  signed  three  times,  there  were  three  executions,  and  none  Witnesses  may 

omld  be  good  within  the  statute.    I  consider  them  therefore  *^'®*^  *?P*' 

ai  authorities,  that  come  up  to  the  very  question :  and  they  are  "^  ^L*" 
4^  xi-  1    .  .  J  1      1    Vi  1  ,     1     . ,        case,  if  testa- 

stronger,  as  they  are  admitted  by  the  Counsel  on  both  sides ;  to-      l 

and  no  attempt  has  been  made  to  shake  them.     That  they  go  kdges  before 

too  far,  and  open  a  way  to  frauds,  I  will  not  deny ;  and  the  each,  or  signs 

Court  should  not  go  farther;  but  tliis  is  not  going  so  far;  before  one, 

^  since  the  former  cases  admitted  a  decLu^ation  before  one  wit-  f  *  17 1  *^^  *^ 

ness ;  in  the  present  case  his  acknowledgment  is  before  three.  know- 

Tbe  second  question  is,  whether  this  will  is  a  good  revocation  ®  ^®'      ,^ 

within  the  6th  clause.    I  think  it  is.     The  words  ''  sigtied  in        d  .  h   I  *f 

ike  presence  of  three  witnesses^'  refer  to  the  words  "  other  \^q  ^\^^  H  J^. 

wriiing^  of  revocation;  and  not  to  a  will  or  codicil,  which  must  fore  eacb,  be- 

be  a  revocation,  when  inconsistent  with  the  preceding.    When-  cause  three 

ever  will  and  codicil  is  mentioned  in  the  other  parts  of  the  sta-  <Jiflf®rc"t  ©xe- 

rntinns    anri 

tute,  they  mean  will  and  codicil  at  large  as  before  the  statute,  *'""""*»  *°^ 
and  not  as  now,  when  restrained  by  the  statute.     The  two     ....      . 
dauaes  only  relate  to  wills  of  land ;  and  when  tlic  6th  clause  statute, 
takes  up  will  and  codicil,  it  takes  tliem  up,  as  it  found  them, 
such  as  they  are  prescribed  in  the  5tli  clause,  without  requiring 
any  thing  more.    It  is  true,  a  second  will  devising  lands  to  an  Will  to  an 
heir  at  law,  is  vend ;  because  the  better  title  prevails :  but  then  heir  at  law 
the  instrument  is  a  good  instrument,  -  if  executed  according  to  ^®*"»  **"*'»   *f 
the  statute.     It  has   been  hinted,  as  if  this  determination  ®^®^°  ®     *^" 
would  lead  the  way  to  farther  deviations  from  the  statute ;  and    *»*  •      f 
by  consequence  allow  testator's  declaration,  that  another  signed  f^jm^s  it  is  a 
for  him,  to  be  good :  but  autliority  given  by  a  testator  is  a  good  revoca'^ 
collateral  thing,  and  a  tiling  that  ought  to  be  proved :  con-  tion  of  a  for- 
sequence  is  not  to  be  built  on  consequence  in  cases  of  this  mer  will. 
nature.    I  think,  that  where  things  arc  expressly  required  by 
itatute,  Courts  are  not  to  say,  other  things  shall  not  be  equi- 
valent to  them ;  but  I  aUo  think,  authorities  established  are  so 
nany  laws ;  and  receding  from  them  unsettles  property ;  aud 
uDoertainty  is  the  unavoidable  consequence.    To  the  maxim 
of  Lord  BacoHf  cited  at  the  bar,  that,  not  the  decision,  but 
the  ground,  on  which  it  stands,  is  to   be  regarded,    I  shall 
Vol.  I.  B  oppose 
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oppose  the  saying  of  Lord  Trewr^  a  man  most  liberal  in  Md^ 
constructions^  that  many  uniform  dedsions  ought  to  liaye 
weight,  that  the  law  may  be  known:  and,  to  gratify  private 
opinion,  established  opinions  are  not  to  be  receded  from  (7  )• 


(7)  Add^  v.  Grxx^  post.  Vol. 
VIII,  504.  We^httdi  v.  Ken- 
nedy,  1  Ves.  ^  Bea.  362. 

It  seems  diflBcnlt  to  reconcile 
the  determination  npon  the  prin- 
cipal point  in  this  case,  that  the 
declaration  of  the  testator,  that 
the  instrument  is  his  will,  is  a 
sufficient  execution,  with  the 
opinion,  attributed  to  the  Lord 
Chancellor  and  Chief  Justice^ 
that,  if  in  a  case  of  separate 
attestations  ho  actaally  signs  it 
each  time,  it  is  bad,  as  there 
are  separate  executions,  and  no 
one  good  within  the  statute. 
The  statute  having  required  that 
the  will  shall  be  signed  by  the 
testator,  the  admission  of  the 
validity  of  his  declaration,  that 
it  is  his  will,  or  of  an  acknow- 
ledgment by  him  of  his  hand- 
writing, can  be  good  only  as 
being  equivalent  to  signing ;  and 
it  b  hard  to  say,  that  such  de- 
claration or  acknowledgment 
can  be  sufficient  in  any  case, 
where  actual  signing  would  not 
do ;  that  the  validity  of  one  act 
can  be  supported  upon  the  sole 
*  ground  of  being  equivalent  to 
another,  which  is  invalid.  If 
the  acknowledgment  is  allowed 

to  be  equivalent  to  actual  sign- 
ing, the  converse  of  that  pro- 
position must  be  at  least  equally 
true.  The  difficulty  in  these 
cases  arises  from  the  different 


penning  of  the  5th  and  6th  jmbg- 
tions.  The  5th,  respecting  wOla 
of  land,  directs,  that  they  shall 
be  in  writing,  and  signed  by  the 
devisor,  without  saying  in  tho 
presence  of  witnesses,  but  goes 
on  by  directing,  that  they  ihail 
be  attested  and  subscribed  bj 
three  witnesses  in  his  presenee  ; 
the  6th  respects  revocatioiiip 
which  it  directs  must  be  by  some 
other  will  or  codicil,  or  other 
writing  signed  by  the  devisor  in 
the  presence  of  three  witnesses. 
It  may  reasonably  be  doubted, 
as  it  was  in  this  case,  whether 
this  difference  of  expression  was 
not  casual,  and  whether  the  le- 
gislature did  not  mean  the  ssuie 
thing  by  both  phrases,  vis.  ttal 
the  execution  both  of  wills  and 
revocations  should  take  place  ift 
the  presence  of  three  witnesses; 
otherwise  they  did  little  more, 
than  if  they  had  required  but 
one  witness ;  and  it  is  justly  ob- 
served by  Chief  Justice  Wilkf  in 
this  case,  that  a  parol  disposi- 
tion before  three  is  full  as  solenui 
an  act,  as  a  will  in  writing  at- 
tested by  three  separately.  This 
conjecture  seems  to  be  supported 
by  those  clauses  of  the  statute, 
which  respect  nuncupative  wiUs ; 
the  making  of  which  is  required 
to  be  in  the  presence  of  throe 
witnesses.  Perhaps  this  instance 
will  be  turned  the  other  way, 

by 
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bj  siTiDg,  that  in  that  case 
gmler  strictness  was  intended ; 
bat  it  may  be  answered,  that 
lind  was  the  primary^  personal 
property  the  secondary,  object 
ooly^  of  the  legislature's  atten- 
tion; with  this  Tiew  they  abo- 
Uiod  nnncapative  wills  of  the 
brmer^bnt  only  restrained  them 
as  to  the  latter.  The  restric- 
tioiis  adopted  are  calculated  to 
ascertain  with  snfficient  cer- 
fatDty,  where  the  valne  of  the 
property  made  it  worth  while, 
Aat  the  words  were  intended  to 
be  testamentary,  and  spoken  un- 
der the  expectation  of  death,  and 
to  prerent  the  consequences  of 
find  and  mistake,  to  which  Tcr- 
bal  dispositions  are  peculiarly 
liable,  and  therefore  seem  more 
to  respect  the  sabstance  of  such 
wflls,  than  to  require  peculiar 
atriotness  in  their  attestation. 
Bst  soppoaing  greater  strictness 
iatended  in  this  case,  it  is  not 
likely,  that  the  legislature  would 
bare  executed  that  intention  by 
reqoiriog  the  same  number  of 
witnesses  to  nnncnpative  wills 
aad  to  wills  of  land,  but  by 
anaihilatiog  with  respect  to  the 
httar  (the  chief  object  of  their 
Muro)  almost  all  the  advantages, 
whieh  gif  e  to  the  united  attes- 
talioii  of  many  authenticity  supe- 
rior to  that  of  one.  Would  they 
moi  rather  have  increased  with 
Ae  civil  law  the  number  of  wit- 
nesses, where  they  intended 
greater  strictness  of  execution  ? 
But  a  decisive  answer  is  given 
by  the  22d  section,  by  which 

B 


verbal  dispositions  of  personal 
estate,  where  there  is  a  ^eritten 
will,  and  verbal  revocations  of 
written  wills  of  personal  estate, 
must  be  committed  to  writing  in 
the  life  of  the  testator,  read  to 
and  allowed  by  him,  and  proved 
to  be  90  done  by  three  witnesses ; 
the  words  directing  the  mode  of 
attestation  here  are  more  loose 
than  in  any  of  the  other  cases, 
yet  certainly  the  legislature  in- 
tended to  keep  a  still  stricter 
hand  over  this  case ;  and  with 
that  view  have  imposed  addi- 
tional restrictions,  which  must 
have  the  effect  of  a  prohibition 
of  the  thing ;  as,  if  the  injunc- 
tions of  the  statute  are  observed, 
the  will  or  revocation  ceases  to 
be  nuncupative:  if  not,  it  is 
void.  However,  as  former 
cases  had  determined  upon  this 
difference  of  expression  be- 
tween the  5th  and  6th  sections, 
that  a  will  might  be  attested  at 
different  times,  the  modern  cases 
have  wisely  reconciled  those  de- 
cisions with  the  statute,  by  hold- 
ing, that  the  words  in  the  6th 
section,  **  signed  in  the  pre- 
sence of  three  witnesses,"  only 
relate  to  the  immediate  preceding 
words,  **  other  writing,"  and  that 
the  legislature  intended  more 
strictness  in  the  execution  of  an 
instrument  of  revocation,  which 
is  neither  a  will  nor  a  codicil, 
than  of  either  of  those.  Per- 
haps the  difficulty  pointed  out 
above,  as  occurring  in  this  case, 
may  be  obviated  by  considering, 
that  the  opinion  dropped,  that  if 
2  the 
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Ibe  testator  actually  signed  be- 
fore each  witness  separately, 
there  wonid  be  three  executious, 
and  no  one  good  within  the  sta- 
tute, was  extra-jadicial ;  and  if 
the  point  had  been  before  the 
Conrt,  and  fally  considered,  it 
would  probably  have  received  a 
diflerent  decision;  for,  as  the 
statute  requires  signing  by  the 
*  testator;  as  it  is  determined, 
that  his  acknowledgment  is  equi- 
valent to  signing ;  and  that  the 
attestation  may  be  at  different 
times ;  and  as  each  witness  can 
attest  only  what  passes  in  his  pre- 
sence, it  follows,  that  in  every 
case  of  separate  attestations 
there  must  be  as  many  distinct 
separate  acts  of  execution  by  the 
testator,  either  by  signing^  or  by 


what  is  equivalent  to  it;  besides 
it  may  be  said,  that  when  once 
it  is  settled,  that  the  witnesses 
may  attest  at  different  times,  it 
must  bo  allowed  to  continue 
open  for  that  purpose  daring 
the  whole  life  of  devisor,  and 
there  can  be  no  one  complete 
execution  according  to  the  sta- 
tute, till  the  third  witness  .has 
signed,  though  the  devisor  should 
in  the  mean  time  sign  It  fiftj 
times;  and  this  reasoning ia  sop. 
ported  by  what  Lord  Hardwieke 
said,  2  Fes.  458,  that  ngwmg  in 
presence  of  the  witnesses  may 
be  at  different  times,  and  ibid. 
459,  that  it  is  allowed,  that  li^rm- 
tn^  tolien  quoiies  is  sufficient,  and 
by  Lodge  y.Jennimgt^  Gilb.  R^ 
255.    See  also  170, 171. 


1789. 
Feb.  26ik. 


LEWIS  V.  PEAD. 


BuLLER,  J.  for  the  Lord  Chancellor. 


not  a  sufficient 
ground  to  pre- 
sume imposi- 
tion. 


Old  age  alone  ^RS.  LEWIS,  when  near  75  years  of  age,  made  a  leaaa 

to  the  defendant,  Janes,  for  99  yearsi  reserving  a  teat 
of  70/.  a  year,  in  consideration  of  100/.  She  died  soon  aftnv 
leavuig  by  will  the  bulk  of  her  property  to  the  defendant* 
Pead,  and  400/.  a  year  to  her  son ;  who  filed  a  bill  against 
Janes,  Pead,  and  the  two  Humphries s,  as  agents  in  the  traip*^ 
action,  to  have  the  lease  delivered  up  for  want  of  considerationy 
and  upon  the  ground  of  fraud.  According  to  the  evidence  for 
the  Plaintiff,  Pecul  was  at  first  a  labourer  in  her  service,  and 
afterwards  became  her  bailiff  and  manager :  and  Janet  three 
years  afterwards  acknowledged,  that  this  lease  was  worth  800/. ; 
though  there  had  been  no  improvement. 

The  Defendants  denied  all  fraud ;  and  insisted,  that  Pemd 
had  not  been  a  labourer. 
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Tliere  was  another  bill  by  the  son  to  have  the  will  of 
Hn.  Lewis  set  aside,  and  to  compel  Pead  to  give  up  some 
deeds,  under  which  the  Plaintiff  claimed.  The  answer  denied 
liaviiig  the  deeds.  The  right  had  been  determmed  in  ejcct- 
;;  bat  it  was  tried  after  the  bill  filed. 
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1780. 


Lewis 

V. 

Pead. 


Mr*  Mansfield  and  Mr.  Lloyd^  for  Plaintiflf. 
The  lease  was  worth  at  least  1302.  per  annum ;  being  ab^* 
btdy  for.  99  years,  it  was  worth  1000/.  or  1300/.  and  there  is 
no  pretence  for  any  consideration  except  100/.  Defendants  well 
Imem  the  age  of  Mrs.  Lewis,  and  the  value  of  the  estate ;  upon 
aH  vluch  circumstances  there  is  sufficient  ground  to  presume 
fiaud. 


[20] 


BuLLsa,  J. 
There  must  be  some  substantial  ground  for  supposing  fraud, 
staled  and  proved.  Her  being  old  is  no  proof,  that  she  was 
iapoeed  upon.  She  did  not  choose  to  acquaint  even  her  own 
attorney  with  her  reasons  for  granting  this  lease.  There  is  no 
lort  of  fraud  in  the  original  concoction  oi  the  business ;  and 
therefore  there  is  no  use  in  following  it  up  to  find  out  some 
eolhision  between  the  two  Humphries's.  There  is  not  any  evi- 
dence of  its  being  a  fraudulent  transaction.  We  have  seen  the 
greatest  abilities  displayed  at  a  greater  age  than  75 ;  therefore, 
Aat  alone  can  be  no  ground  to  presume  imposition.  That  bill 
therefore  must  be  dismissed  with  costs  to  all  the  Defendants ;  Costs  given. 
fiir  ahe  had  a  right  to  make  this  contract ;  and  though  the  rea- 
Mia  of  her  favour  to  this  man  do  not  appear,  that  docs  not 
■gmfy ;  and  it  appears  she  lived  on  bad  terms  with  her  son, 
thePhintiffI  But  he  was  not  wrong  in  filing  the  other  bill ; 
becanae  he  had  a  right  to  come  into  Equity  to  have  the  matter 
infaiied  into,  when  his  mother  gave  so  much  of  her  property 
tQ  a  aervant  in  preference  to  her  son.  But  as  it  appears,  that 
die  Pbuntiff  possessed  under  this  will  a  property  from  his  mo- 
dier  of  400/.  a  year,  the  bill  must  be  dismissed ;  but  without  Costs  refused, 
eosta ;  as  costs  have  been  given  in  the  other  cause ;  and  as  he 
was  not  wrong  in  filing  this  bill ;  having  done  that  before  the 
tdal  m  ejectment,  which  determined  the  right,  took  place. 
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1789.  LAMPERT  9.  LAMPERT. 

FA.  26fiL 

BuLLEi^  J.  for  the  Lord  Chancellor. 

Agreement  on  "DILL  by  a  wife  against  her  husband  to  compel  execil^kitt 

marnage  to  of  an  asrreement.  entered  into  upon  their  marriage,  by  a 

ilettle  stock  and  ^        ^         1  ,        .  ^     ,  .      .      1  >  v 

other  ri    *'^^^"**^'  ^^  stock,  and  assignment  of  other  property,  towiucn 

of  the  wife  to  I^^^^  ^^  entitled  under  that  settlement,  to  trustees  for  her 

the  use  of  the  i^^*     I^  ^^  proved  by  a  clerk  of  the  Bank,  that  the  Flaintiff* 

wife ;  husband,  being  brought  by  the  Defendant  to  the  Bank,  started  at  hearing 

Iia?ing  by  fraud  the  word  "  transfer ;'  and  said,  she  came  to  receive  a  diii- 

made  her  trans-  ^ejjd;  and  complained  of  the  duplicity  of  her  husband. 
fer  the  stock  to 

UDon  a  b'U  f  ^''  ^^^fi^^  ^^^  ^^'  ^if^^i  for  Plaintiff, 

performance  to  "^^  ^  ^^'^  ^^^  ^^  Plaintiff  has  been  obliged  to  ccmie  into 
transfer  the  ^lus  Coiut.  She  had  filed  a  bill  before,  which  she  dismissed 
stock  and  as-  upon  the  husband's  promise  to  execute  the  agreement,  which 
sign  the  rest  after  the  dismission  of  the  bill  he  refused  to  perform.  By  his 
under  the  di-  deceit  at  the  Bank  she  was  made  to  transfer  this  money,  which 
jLM    .^  ^  hfld  never  been  transferred  before,  into  his  name.    Upon  her 

tee"  for\*ir  '"««^8ing  the  biU  a  new  agreement  took  place,  which  the 
use,  who  l»"«tand  ratified,  but  afterwards  refused  to  perform. 

should  receive 

the    dividends  Af  r.  Mit/ord,  for  Defendant 

due,  and  to  The  wife's  friends  have  ruined  the  husband  by  obtaining  his 

become  due,  dismission  from  the  office  of  collector  of  excise.  He  has  made 
till  the  transfer  every  offer  to  them,  that  he  may  be  enabled  to  maintain  her, 
*'go-  if  she  will  not  put  her  property  entirely  out  of  his  power.  The 
on  ace  t  f  ^'si®^^  ^^  ^^®  agreement  before  marriage  was  to  give  her  the 
Uie  fraud.         ^^^^  disposal  of  that  money,  which  was  her  own  before ;  there* 

fore  she  had  a  right  to  make  the  transfer  to  him,  and  it  is  to 
be  presumed,  she  did  it  voluntarily.  The  answer  positively 
denies  fraud  ;  if  ther^  had  been  any  thing  of  that  nature, 
they  ought  to  have  examined  the  broker  employed. 

BULLER,  J. 

The  only  question  is  about  this  deed.  As  to  her  having 
been  imposed  upon,  it  is  clear.  I  must  look  into  the  whole  of. 
their  conduct;  from  which  the  imposition  is  plain.  He  must 
transfer  the  stock,  and  pay  the  costs  on  account  of  the  fraud, 

what" 


Lam  PERT 

V. 
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whatsoever   may  be  {he  consequence,   for  the  sake  of  the         1789. 

eumple ;  and  it  must  be  referred  to  the  Master  to  prepare  a 

proper  assignment  of  aD  the  other  property.  Until  the  transfer 

AaH  be  made,  the  dividends  novir  due^  and  to  become  due,      Lamport. 

most  be  paid  to  trustees  for  her  own  use.     The  affair  at  the 

tnkf  as  appears  from  the  evidence  of  the  clerk,  was  one  entire 

transaction;  upon  the  whole  of  which  I  am  to  judge;  and 

from  which  it  is  phun,  she  was  imposed  on;  therefore  she 

imst  have  costs  (  8  ). 

(8)    Upon  equitable  jurisdiction  between    husband  and  wife» 
ml  Fomb.  Tr.  Eq.  94.    Legard  v.  JokmoH,  post,  VoL  III»  352. 


COUNTESS  OF  STRATHMORE  v.  BOWES  (9). 


L 


1789. 
March  2d. 
ADY  STRATHMORE  being  seised  and  possessed  of     A  woman 
great  property,  both  real  and  personal,  pending  a  treaty  ponding  a 
of  marriage  with  Mr.  GreVf  conveyed  all  her  real,  and  as-  "^ty  of  mar- 

i*iAfirA  wit.li    -A 

i%Ded  all  her  personal  to  trustees  for  her  sole  and  separate      ^  ,    11  h  ' 
use,  notwithstanding  any  future  coverture.      This  settlement  pyopertv  to 
was  prepared  vdth  the  approbation  of   Grey.      A  few  days  her  separate 
aftrar  the  execution,  hearing  that  Mr.  Bowes  had  fought  a  duel  use  wiUi  his 
on  her  account  with  the   editor  of  a  newspaper,  who  had  approbation ; 
tmduced  her  character,  she  determined  to  marry  him,  and  the  *  '^^  "•J^*  *'" 
BUTiage  took  place  the  next  day.     Bowes  had  no  notice  of     '^     *    ^  .^ 
die  settlement.     There  were  two  bills ;    an  original  bill  by   ,     "?,       . 
Lady  Strathmore  to  set  aside  a  deed  revoking  the  settlement  as  ji|g|.rY  him  the 
kmng  been  obtained  by  duress ;  and  a  cross  bill  by  Mr.  Bowes  day  after  she 
to  set  aside  the  settlement  as  against  the  rights  of  marriage,  first  thought  of 
and  a  fraud  u|>on  him,  and  to  establish  the  deed  of  revoca-  *^5  R-  had  no 
tion.    An  issue  (10)  was  directed  to  try,  whether  the  deed  of  °^^*®®  ®^  ^® 
revocation  had  been  obtained  by  duress ;  and  the  verdict  in  ^,  . 

the  Common  Pleas  was  against  the  deed.    The  cause  coming  ^^^  establish- 
on  upon  the  Equity  reserved,  Mr.  J.  Buller,  sitting  for  the  ^^ ;  and  a  deed 
hofd  Chancellor,  decreed  in  favour  of  hady  Strathmore ;  and  of  revocation, 
&nu8sed  the  cross  bill  with  costs.     It  came  on  again  upon  the  obtained  by 

petition  ^^^^f  »®t 

^  aside. 

(9)  The  first  hearing  of  the     re-hearing,  2  Cox,  28. 

caue  reported,  2  Sro.CC  345.         (10)  Peel    v.  ,  post, 

Ot  Che  Equity  reserved  and  the     Vol.  XVI,  157. 


22  a  CASES  IN  CHANCERY. 

178D.         petition  of  Mr.  Bowes  for  a  re-hearing ;  and  reversal  of  that^ 

^    ^^^      -    decree  so  far  as  it  dismissed  the  cross  bill. 
Countess  of  ^ 

Stuathmorb 

o.  Mr.  Richards f  for  Mr.  Bowes. 

BowBS.  The  question  is,  whether  this  settlement  made  befoice  now^ 

riage  is  valid,  or  not ;  as  being  in  d^h>gation  of  the  commoii 

[  ^  S3  1  ^rights  of  marriage.  A  wife  by  the  marriage  contract  becomes 
extinct  from  the  nature  of  it  for  several  civil  purposes;  with 
regard  to  which  she  merges  in  the  husband.  He  becomes  li- 
able to  all  her  debts,  and  answerable  for  all  her  acts,  that  do 
not  amount  to  felony ;  and  even  for  that,  if  committed  in  his 
prodence  ;  because  her  mind  is  supposed  to  be  under  his  coer- 
cion. In  order  to  enable  him  to  answer  this  he  has  by  the 
law  all  her  property.  It  is  absurd  to  say,  the  wife  shaD  by  her 
own  act  deprive  the  husband  of  what  the  law  has  given  him. 
It  was  not  decided  till  lately,  that  a  legacy  to  a  wife  for  her 
sole. and  separate  use  would  liave  been  good  without  the  inter^ 
position  of  trustees;  and  this  case  is  much  stronger,  because 
to  be  construed  more  strictly  than  a  devise ;  nor  can  the  inter- 
jiosition  of  trustees  make  any  difference,  because  it  cannot 
alter  the  nature  of  the  thing.  As  to  his  not  having  made  any 
settlement  on  her,  many  marriages  are  made  without  any ;  and 
in  this  case  it  could  not  be  necessary ;  for  she  had  10,000/.  or 
1^2,000/.  a  year ;  a  great  estate  foj  life,  and  much  personal 
property.  There  is  another  principle  very  material :  marriage 
by  the  law  of  England  gives  the  husband  the  whole  dominion 
over  the  property,  and  also  over  the  person  of  his  wife,  except 
as  to  murder ;  for  by  the  old  law  he  could  not  be  pumshed  for 
cruelty  towards  her.  The  civil  existence  of  the  wife  merged  iq 
that  of  the  husband :  he  is  the  head  of  the  family :  to  make 
another  would  be  against  the  policy  of  the  law.  If  the  wife 
can  by  her  own  act  against  the  consent  of  the  husband  make 
herself  independent  of  him,  it  will  destroy  that  subordination 
so  necessary  in  families ;  which  is  analogous  to  that  in  the 
slate,  and  tends  to  support  it ;  for  if  Lady  Strathmore  is  right 
in  this,  the  husband  is  become  a  cipher  in  his  own  house ;  fur 
he  cannot  educate  his  children,  or  do  any  other  act  which  by 
law  he  has  a  right  to  do.  The  deed  was  executed  on  the  10th 
or  1  llh  otJantiarj/y  and  the  marriage  took  phice  upon  the  17th. 
If  the  deed  had  been  meant  fairly  in  contemplation  of  mar- 
riage. 


Gountess  of 
Strathmobb 
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Ti^e»  the  husband  would  have  been  a  party  to  it ;  there  is  no  1789* 
iDstiiice  to  the  contrary ;  and  it  is  necessary  in  order  to  testiiy 
the  consent  of  the  husband.  In  Howard  v.  Hooker ^  2  Ch.  Ca. 
8Ij  a  settlement  by  the  wife  before  marriage  without  notice  to 
the  husband  was  set  aside.  In  Lance  v.  Norman,  2  Ck.  Rep.  B9,  BowBS. 
a  bargain  entered  into  by  the  wife  before  marriage  was  set  aside, 
because  the  husband  was  not  a  party ;  and  this  case  is  stronger; 
because  there  the  wife  was  only  made  poor^ ;  but  here  she  is 
^made  quite  independent  of  the  husband.  In  Carleion  v.  Dorset,  [  *  ^  ] 
iVem.  17,  the  estate  was  made  over  before  marriage  to  trus- 
tees without  privity  of  the  husband ;  and  a  conveyance  was  de- 
creed to  the  six-clerk,  and  the  personal  property  to  be  paid 
loto  Court  for  the  husband,  because  in  derogation  of  the  rights 
of  marriage ;  and  in  Edmonds  v.  DeUington,  cited  in  the  fore- 
going case,  a  deed  of  settlement  made  before  marriage  without 
notioe  to  the  husband  was  set  aside.  In  Poulson  v.  WeUingion, 
2  P.  WilL  535,  JjorAKing  said,  that  if  a  woman  before  mar- 
riage settled  her  property  without  giving  notice  to  the  intended 
husband,  it  would  as  to  him  be  fraudulent  and  void.  Cotton  v. 
Emgs  2  P.  Witt.  358.  674.  LadyCo^^oit,  widow,  had  ten  chil- 
dren by  her  first  husband ;  and  before  the  second  marriage  by 
indoiture  settled  part  of  her  fortune  in  their  favour;  (reserv- 
ing, however,  a  considerable  portion)  without  notice  to  the 
hnslNaid:  King  filed  a  bill  to  have  this  deed  delivered  up  to 
bim:  but  as  the  transaction  of  making  the  deed  had  been  pub- 
lic; as  she.  had  so  many  children  by  her  first  husband,  for 
whom  it  was  reasonable  to  provide,  before  she  entered  into  a 
second  marriage ;  and  as  her  second  husband  was  a  person  in 
mean  circumstances,  and  had  received  a  good  fortune  with  her ; 
and  as  she  had  reserved  something  to  herself;  King's  bill  was 
fijr  these  reasons  dismissed.  This  decision  shews,  that  if  it 
had  not  been  for  the  benefit  of  the  children  by  tlie  first  mar- 
riage, and  on  account  of  these  several  circumstances,  it  would 
have  been  good.  Upon  these  cases,  and  the  principle  of  the 
thing,  this  settlement  is  void,  as  being  in  derogation  of  com- 
mon right.  It  is  to  be  observed,  that  in  all  these  cases  some- 
was  reserved ;  here  there  is  nothing ;  for  Lady  Strath" 
has  conveyed  all  her  real,  and  assigned  all  her  personal, 
property  to  trustees  for  her  own  use:  and  the  circumstance 
of  appointing  trustees  will  not  alter  the  nature  of  the  thing, 
though  it  drives  us  into  a  Court  of  Equity. 


CJoantoss  of 
Strathmorb 
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llB9.  For  Lady  Straikmore ;   Mr.  Mtmsfield,   Mr.  Hardh^, 

Mr.  Law,  and  Mr.  King. 
IjtAj  StrcUhmore  is  in  possession  by  a  deed    to  tm^tteeSy 
giving  her  own  property  to  her  use.    It  was  done  in  contem- 

BowBS.  plati<m  of  marriage  with  another  person ;  therefore  not  fWmdif 
lent,  as  to  Mr.  Bowes;  unless  any  deed  by  a  flhne  sole,  by 
which  she  disposes  of  her  property,  shall  be  construed  to  be 
fraudulent,  if  not  eonnmmicated  to  any  future  husband.  Wailt 

[  *^  ]  of  conuBunication  *is  the  only  circumstance,  that  can  be  al- 
leged ;  but  that  is  very  different  from  concealment,  for  wMcfi 
there  can  be  no  pretence  here.  It  is  true,  a  man  by  marfyin;^ 
a  woman  gains  a  dominion  over  her  property,  and  in  a  great 
degree  over  her  person ;  though  perhaps  not  in  the  extent  can^ 
tended ;  but  he  had  nothing  to  do  with  this  property,  fcjft  ii 
was  not  in  her  at  the  time  of  the  marriage ;  having  been  pr^ 
viously  vested  in  trustees ;  and  as  every  man  knows,  that  a 
woman  may  settle  her  property  so,  that  a  future  husband  shaB 
not  be  able  to  touch  it,  Mr.  Bowes  ought  to  have  inquired  about 
it  before  hand.  There  is  no  pretence  of  actual  imposition  upoir 
him,  nor  even  upon  Grey.  The  deed  was  prepared  by  a  geiK 
tleman  of  the  first  credit ;  she  had  several  children  by  Lord 
Straikmore;  she  was  going  to  marry  Mr.  Grey ;  and  made  tkia 
previous  settlement  for  her  children ;  and  she  acted  meritofi-*' 
ously  and  honorably  in  so  doing.  The  deed  was  with  Gre^n 
knowledge,  and  under  his  direction :  his  approbation  of  it  ap-' 
peared  by  his  having  called  to  know,  when  it  would  be  ready ; 
and  to  hasten  it ;  and  it  was  prepared,  though  not  executed; 
a  month  before  the  time  of  the  marriage ;  therefore  not  fraudu^ 
lent  as  to  Mi*.  Grey;  and  there  is  no  authority  for  vacating  a 
settlement  made  by  a  woman  for  the  protection  of  her  children, 
without  fraud.  Mr.  Bowes  made  no  settlement  on  hady  Siraih- 
more;  neither  did jfiTf i»gf  upon  Lady  C0//0/1  in  the  case  cited; 
(which  wa»  one  of  the  grounds  of  the  decision  in  that  case)' 
though  Bowes  had  some  fortune  by  a  former  wife.  He  took 
Lady  Straikmore,  as  she  then  was,  with  what  she  then  had ; 
therefore  there  is  nothing  fraudulent,  or  that  can  entitle  him 
to  relief  in  this  Court.  Knowing  that  she  was  a  woman  subject 
to  sudden  and  violent  impulses  of  generosity,  he  made  use  of  a 
vile  artifice  to  obtain  her  by  means  of  a  sham  duel  (for  it  is  in 
every  stage  of  the  cause  admitted  to  have  been  so)  with  the  pro- 
prietor 
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pielor  of  a  newspaper,  who  had  traduced  her ;  and  the  emo-  1769* 

tion  and  precipitation,  which  he  caused  hy  this  artifice,  was    (Jq^j^^^^  ^( 
the  canse,  which  prevented  the  communication  of  the  actual  gTi^^THKORB 
stnation  of  her  fortune.  After  this  Mr.  Bowes  made  use  of  the  v. 

most  veproachfiil  means  to  set  aside  this  deed;  and  the  verdict  Bowss. 
was,  that  the  revocation  was  obtained  by  violence.  He  would 
not  have  done  this,  had  he  not  thought  the  deed  a  good  one. 
The  reason  of  the  case  is,  (nor  is  there  a,  dictum  to  the  con- 
tnry)  that  where  a  woman  about  to  marry  represents  herself  as 
ponessed  of  a  fortune,  which  she  had  previously  dbposed  of, 
dus  Court  will  not  permit  the  ^husband  to  be  cheated.  Howard  [  ^  ^  ] 
M-Hooier,  to  which  all  the  cases  refer,  was  of  that  kind,  being 
a  specific  firaud  upon  the  husband.  The  marriage  had  been 
broke  ofi^  and  was  brought  on  again  by  the  interposition  of 
fijends,  upon  the  idea  of  the  husband,  that  he  was  to  enjoy  the 
wife's  fortune^  in  consideration  of  which  he  made  a  settlement 
on  her  of  500/.  a  year.  In  Lance  v.  Norman,  the  wife  before 
marriage  entered  into  a  recognizance  concealed  from  the  in« 
tended  husband;  and  the  object  of  it  was  to  enable  the  creditor 
ifbo  was  her  own  brother,  to  distress  the  husband ;  and  they* 
had  made  an  attempt  to  defraud  him  before  by  getting  him  to 
■gn  a  deed,  which  was  in  Latin,  that  he  might  not  understand' 
kf  tdUng  him  it  was  only  a  memorandum.  In  Carleton  v.  Dorset, 
the  wife  conveyed  all  her  fortune  to  trustees  to  her  own  use, 
wiA  pennission  to  herself  to  appoint ;  and  in  default  of  ap- 
pointment, to  her  own  right  heirs ;  and  afterwards  married : 
here  the  case  was,  that  the  husband  had  assurance,  that  he  was 
to  enjoy  the  estate  of  his  wife ;  and  the  decree  was  upon  the 
ground,  that  it  was  a  trust  for  her  with  power  to  appoint ;  and 
u  she  made  no  appointment,  it  was  resolved  to  be  a  trust  for 
her  husband.  Besides,  in  that  case  the  fortune  was  paid  into 
Court ;  and  a  reasonable  allowance  was  to  be  made  to  her.  It 
has  been  remarked,  that  the  foundation  of  the  decree  in  King  v, 
CoOan  was,  that  it  was  to  provide  for  children,  which  has  be^i 
said  to  be  the  only  case,  in  which  this  can  be  good ;  but  the 
settlement  on  children  or  any  one  else  will  not  make  any  dif- 
fioence ;  the  question  is,  what  right  the  husband  has :  if  he  has 
any  right,  notwithstanding  any  voluntary  disposition  without 
notice  to  him,  because  he  was  deceived,  the  manner,  in  whic)i 
that  deceit  was  practised,  will  make  no  di£ference  with  respect 

to 
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1980.  to  him ;  for  the  ground  for  relief  must  be^  that  he  was  eheateif  / 
because  the  settlement  was  not  communicated  to  him.  King  v» 
Cotton  is  for  Lady  Stratkmore;  for  Lady  Cotton  had  disposed 
of  her  fortune,  so  as  to  put  it  quite  oiit  of  the  power  of  her 

Bowes.  husband;  and  yet  the  settlement  was  established.  As  to  Ed^ 
monds  v.  DeUington^  Mr.  J.  BuUer  suspected,  that  it  was  mkH* 
reported  in  Vernon  ;  where  it  is  only  a  loose  note  cited  at  the 
bar;  and  on  inspecting  the  register  the  decree  turns  out  to  be 
quite  different  from  that  report ;  for  the  deed  was  established 
upon  the  ground  of  distinct  notice  to  the  husband ;  and  in  that 
case,  as  in  this,  the  settlement  was  of  all  her  property.  These 
cases  therefore  only  go  on  the  ground  of  fraud  on  the  husband,-' 

[  *27  ]       of  *  which  there  is  no  suggestion  here.  Butthis  is  not  a  question 
upon  a  deed  executed  by  a  future  wife  pending  a  treaty  of  mar- 
riage with  a  future  husband  ;  nor  upon  a  deed  made  in  preju- 
dice generally  of  marital  rights ;  nor  of  a  settlement  by  a  hus-* 
band,  by  which  he  pays  for  his  future  power  over  the  fortune - 
of  his  wife.     Suppose  a  husband  to  say,  he  is  indifferent  as  to 
the  fortune  of  his  wife,  in  order  to  appear  disinterested ;  sup- 
pose, having  a  fortune,  he  makes  no  settlement ;  and  suppose* 
the  marriage  instantaneous,  no  time  being  given  for  communi- 
cation or  concealment ;  it  is  enough  for  the  husband  to  Qay  his 
secret  hope  was  disappointed?    The  only  pretence  here  is/ 
that  he  expected  her  fortune  would  have  been  greater,  than  it 
proved,  which  expectation  he  did  not  disclose.    To  make  this 
deed  valid  is  only  to  put  a  safe-guard  in  her  hands  against  the 
consequences  of  an  improvident  marriage ;  and  she  had  a  right 
while  sui  juris  to  baffle  for  so  much,  what  would  otherwise  have 
been  the  marital  power  of  her  husband.     It  is  enough  for  ua 
to  say,  Mr.  Bowes  was  not  cheated. 

Lord  Chancellor. 
.  The  mere  question  seems  to  be,  what  is  the  true  foundation 
for  setting  aside  an  instrument  primd  fa<Ac  good.  Can  less  be 
imputed  to  it  than  fraud  ?  Or  can  it  be  void  upon  the  notion  of 
general  policy,  as  has  been  urged  for  Mr.  Botoes  ?  If  not,  must 
not  fraud  be  imputed  ?  And  if  so,  will  the  circumstances  of  its 
being  made  in  contemplation  of  marriage  affect  it  with  fraud  t 
Suppose  a  relation  had  given  10,000/.  for  her  sole  and  separate 
me ;  if  she  liad  represented  it  as  her  own  absolutely,   so  that 

upon 
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vpon  a  marriage  it  would  have  gone  to  her  husband,  this  Court         1780. 
would  have  compelled  the  trustees  to  give  it  to  the  husband ;    n^J^TlTs  of 
but  not  otherwise ;  nor  is  there  any  difference  between  a  for-  c^j^^^huobk 
tune  so  circumstanced  by  an  act  of  her  own,  or  of  the  donor.  9. 

Consider,  what  will  be  the  effect  of  this  void  deed  of  revoca-  Bowks. 
tion.  If  he  had  joined  with  her  to  revoke  that  settlement,  and 
tppoint  new  uses,  he  could  not  have  rescinded  that  afterwards ; 
because  he  had  affirmed  the  deed  by  acting  upon  it.  If  he  had 
acted  honestly  upon  it,  as  in  the  case  I  have  put,  he  could  not 
have  set  that  aside ;  his  counsel  are  to  shew,  that  he  may,  be- 
eanse  he  has  acted  dishonestly  upon  it ;  which  at  present  I 
ddnk  radier  a  vain  attempt. 


[28] 


Lord  Chancellor.  March  Zd. 

I  never  had  a  doubt  about  this  case.      If  it  is  to  be  con- 

ndered  upon  the  ground  of  its  being  against  a  rule  of  judicial 

poKcy,  the  arguments  for  Mr.  Bowes  would  have  had  great 

wdght.    The  law  conveys  the  marital  rights  to  the  husband.    The  barthens 

because  it  charges  him  with  all  the  burthens^  which  are  the  J°  which  a  bus- 

amsideration,  he  pays  for  them ;  therefore  it  is  a  right,  upon  . , 

^       r  J  »  o    '     I-       niig  n  consider- 

wfaich  fraud  may  be  committed.    Out  of  this  risrht  arises  a  rule    ^.       /.     .. 

•^  ^  ation.forhis 

ra  law,  that  the  husband  shall  not  be  cheated,  on  account  of  Qn^ritui  n<r||tg 

bb  consideration.    A  case  of  this  kind  came  before  me  a  few  uqoq  which 

days  ago.    A  woman  adult,  about  to  marry  an  infant,  made  a  therefore  fraud 

settlement  in  contemplation  of  that  marriage,  in  which  he  joined,  may  be  com- 

Aougfa  an  infant,  for  the  purpose  of  expressing  his  consent,  omitted. 

As  it^was  upon  fair  consideration,  and  no  fraud  to  draw  him  in     *"*^*'^*»  "*  ®^* 

as  an  in&nt,  I  thought,  the  circumstance  of  its  being  fair  would  '^    ^    .  . 

^  ^  sent,  joms  m 

bind  him,  though,  as  an  infant,  not  capable  of  consenting;  ac-       gettlement 
cording  to  which  I  held  the  settlement  good,  as  she  was  capable  ^    ^  woman  in 
of  conveying;  and  as  it  was  a  public  and  open  transaction,  with  contewplation 
the  consent  of  the  family,  and  consequently  no  fraud ;  though  of  marriage 
Us  being  privy  to  it  would  not  have  concluded  him  from  any  with  him ;   he 
fights  as  being  an  infant.     A  conveyance  by  a  wife,  whatsoever  "  hound  there- 
may  ^3^'  *^  ^°/»»'^ 
coDsideration, 

and  no  fraud;  as  where  the  transaction  is  public,  and  with  consent 
of  the  family;  though  his  being  privy  would  not  have  concluded 
him  from  any  rights  as  being  an  infant. 

Conveyance  by  a  woman  under  any  circumstances,  and  even  the 
moment  before  marriage  good  primd  facie;  bad  only,  if  fraud ;  as  where 
made  pending  the  treaty,  without  notice. 
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may  be  the  ciieumstaix^esy  and  eren  the  moment  befere  die 
marriage,  is  primA  facie  good;  and  becomes  bad  only  upon  die 
imputation  of  fraud.  If  a  woman  during  the  course  of  a  treaty 
of  marriage  with  her  makes  without  notice  to  the  intended  boa* 
band  a  conveyance  of  any  part  of  her  property,  I  should  set 
it  aside,  though  giQoA  prima  facte ^  because  affected  with  diat 
fraud  ( 11 ).  As  to  the  moraUty  of  the  transaction,  I  shall  say 
nothing  to  that.  They  seem  to  have  been  pretty  well  matdbed* 
Marriage  in  general  seems  to  have  been  Lady  Straihmore*s  ob* 
ject;  she  was  disposed  to  marry  any  body,  but  not  to  part  widi 
her  fortune.  This  settlement  is  to  be  considered  as  the  eflfect 
of  a  lucid  interval,  and,  if  there  can  be  reason  in  madness,  hf 
doing  this  she  discovered  a  spark  of  understanding.  The  ques-' 
tion,  which  arises  upon  all  the  cases,  is,  whether  the  evidence 
is  sufficient  to  raise  fraud.  Even  if  there  had  been  a  firmid 
upon  Grey 9 1  would  not  have  permitted  Bowes  to  come  here  to 
complain  of  it.  But  there  was  no  fraud  even  upon  Grey;  for 
*it  was  with  his  consent ;  and  so  I  cannot  distinguish  it  firom  a 
good  limitation  to  her  separate  use.  Being  about  to  marry 
Grey  she  made  this  settlement  with  his  knowledge ;  and  the 
imputation  of  fraud  is,  that,  having  suddenly  changed  her 
mind,  and  married  Mr.  Bowes,  in  the  hurry  of  that  improvi- 
dent transaction  ^e  did  not  communicate  it  to  him ;  but  there 
was  no  time,  and  could  be  no  fraud,  which  consists  of  a  num- 
ber of  circumstances.  It  is  impossible  for  a  man,  marrying  in 
the  manner  Bowes  did,  to  come  into  Equity,  and  talk  of  fraud. 
Therefore  the  decree  must  be  affirmed  with  costs ;  but  let  him 
have  all  just  allowances  as  to  what  he  paid  when  in  receipt  of 
the  profits,  and  as  to  the  annuities,  which  are  declared  not  to 
be  disturbed  by  the  decree  (12). 


(11)  Post,  Vol.  II,  194.  In 
Blanchet  v.  Fof /er,  2  Ves.  204,  the 
husband  was  not  relieved  against 
the  wife's  bond  given  without  his 
knowledge,  bat  for  valaable  con- 
sideration in  respect  of  an  antece- 
dent debt,  pending  the  marriage 
treaty:  bat  it  was  added,  that  con- 
cealment  of  such  securities  and 
debts  is  not  to  be  encouraged. 

(12)  This  decree  was  affirmed 


upon  appeal  to  the  House  of 
Lords,  19th  Julif,  1797.  6  Bra. 
P.  a  Oct.  edit.  427.  There  is 
an  early  precedent  of  a  settle- 
ment equally  provident,  esta- 
blished by  a  decree  of  Lord  Cb- 
ventry,  in  the  case  of  Sir  Richard 
Greenvil  v.  The  Earl  of  Svffolk, 
Lord  Clarendon's  Hist.  vol.   iii. 

book  8,  p.  536.  Peel  v. , 

post.  Vol.  XVI,  167. 
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ANONYMOUS.  "®^- 

March  6iJu 
jLTOTION  by  the  Solicitor  General  to  have  deeds,  which    Deeds  not  da- 
had  been  brought  into  Court,  delivered  up  to  a  devisee,  livered  oat  of 
The  heir  at  kw  was  not  a  party,  nor  had  he  notice,  nor  was  Court  tp  a  dor 
die  will  established  against  him,  though  a  recovery  had  been  ^^^*  ™^^ 

Lord  Chancellor. 
Afl  parties  having  an  apparent  right,  as  an  heir  at  law  ( 13  ), 
Bust  be  brought  into  Court,   before  the  Court  will  do  any 
diing,  which  may  aflfect  their  right :  otherwise  I  might  order 
dwpe  deeds  to  be  delivered  up  to  a  party  having  no  right. 

(13)  If  Plaintiff  claims  to  have  party;  not,  if  he  only  claims  a 
the  will  eslablisbed,  it  is  neces-  title  under  the  will.  Lewis  v. 
nry  to  make  the  heir  at  law  a     Nangk,  2  Fes.  431. 


[30] 

WADDLE  r.  JOHNSON,  ^'^^• 

March  5th. 

^YWB  bill  was  for  an  injunction  to  stay  execution  upon  a  ver-     Upon  a  se- 

diet  against  the  Plaintiff  for  1630/.  upon  which  an  in-  ^^^^  ^e^^ic* 

jnictioD  was  granted,  on  paying  the  amount  of  the  damages  and        ^^™^  ^    ^ 

tmU  into  the  Bank,  in  order  to  apply  to  the  Court  of  Common  i      '     q.    it. 

Fleas  for  a  new  trial ;  which  application  was  made,  and  granted;  i^^^  ^^^  reay- 

aad  a  verdict  again  found  for  the  Defendant,  but  for  nearly  vered,  only, 

lOQJL  less  than  before;  some  sums  having  been  disallowed.  and  the   costs 

of  the  last  trials 

The  SolicUar  General  on  the  part  of  the  Defendant  moved  ordered  to  be 
iv  die  money  paid  into  the  Bank,  with  interest,  and  all  the  ^^^   ?°  ^ 

No  interest  had  been  riven  in  the  Conunon  Pleas,  be-     J^^  ^^   . 

o  ^  '         upon  an   m- 

it  was  supposed,  it  would  be  provided  for  in  this  Court    junction  to  stay 

execution  on 
Mr.  Mitford,  for  Pkuntiff.  the  first;  the 

The  sum  hut  recovered  only,  and  the  costs  of  the  last  trial,  coste  of  which 
sie  to  be  paid  to  the  Defendant;  but  the  costs  of  the  former  are  to  be  re- 
most  be  returned  to  the  Plaintiff. 


It  was  so  ordered. 


so 
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Mmrdk  5tL 
After  iDJnno- 
tioB  di8Sol?ed 
upon  the  me- 
rits*     Motion 
to  staj  trill  of 
efeetment  till 
full  answer  to 
the  amended 
bill  refused 
with  costs. 

[•31] 


LADY  MARKHLaM  r.  DICKENSON- 

A  LEASE  had  been  made  by  tenant  for  life  under  a  yamer, 
which  it  did  not  exactly  pursue;  but  the  r^nainder-maii 
had  permitted  the  lessee  to  continue  in  possession.  The  re* 
mainder-man  disposed  of  his  interest  to  the  defendant;  who 
brought  an  ejectment  against  the  lessee-  The  bill  was  brought 
by  the  lessee  for  an  injunction  upon  the  ground  of  a  confirma- 
tion by  the  remainder-man,  and  an  allowance  to  the  Defendant 
in  respect  of  the  right  of  the  lessee,  which  allowance  was  de- 
nied by  the  answer.  The  injunction  was  dissolved  upon  the 
merits,  and  the  bill  being  amended,  a  motion  was  *made  to 
restrain  the  Defendant  firom  going  to  trial,  till  he  should  put 
in  a  full  answer  to  the  amended  bill- 


The  Solicitor  General  and  Mr.  Mansfield,  for  Plaintiff! 
When  the  lease  was  made,  the  land  was  a  perfect  waste ; 
the  Plaintiff  has  laid  out  a  great  deal  in  improvements-  The 
remainder-man,  who  might  have  given  a  new  lease,  has  con- 
firmed the  estate  by  accepting  rent  $  besides  he  has  sworn,  he 
did  not  mean  lessee  should  be  disturbed ;  and  600/.  was  ex<< 
pressly  allowed  for  Plaintiff's  interest.  There  might  be  nmdi* 
doubt  even  at  law,  whether  this  did  not  amount  to  a  confirma- 
tion ;  and  under  these  circumstances  even  a  jury  would  not 
permit  him  to  recover  possession ;  which  would  be  to  pervert 
the  law  to  the  purposes  of  fraud.  Lord  Mansfield  has  often 
given  opinions  to  this  purpose,  particularly  in  Goodright  v* 
Siraphanf  Cowp.  201 ;  where  it  was  determined  that  re-delivery 
hyfime  after  the  death  of  baron  of  their  joint  deed,  affecting 
her  land,  binds  her  without  re-execution;  and  circumstances 
alone  may  be  equivalent  to  re-delivery-  This  judgment  was 
founded  upon  Co.  Litt.  36.  itRolts  Abr.  and  Perkins.  .But 
there  must  be  an  Equity  for  somebody  in  respect  of  this  sum 
given  as  a  consideration  for  allowing  this  lease  to  be  valid ; 
which  must  be  refunded,  if  the  condition  is  not  complied  with. 
The  sole  question  is,  whether  Defendant  shall  be  permitted  to 
proceed  at  Law,  till  he  puts  in  the  answer. 

Mr.  Lloyd,  for  Defendant. 
This  motion  must  be  refused  ^ith  costs.    The  Defendant 
purchased  this  estate,  not  expressly  subject  to  this  lease;  but 

to 
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to  be  subject  in  generd  to  the  leases  then  existing  upon  it,  and 
In  his  answer  to  the  original  bill  denies  the  allowance.  The 
nk  question  is,  whether  a  tenant  for  life  having  a  power  to 
feise  reserved  the  real  value  of  the  estate,  which  he  had  power 
to  reserve;  we  insist  he  has  not.  ItisruledbyLordjFforcifoicA^, 
S  Fes*  19,  that  where  an  injunction  has  been  dissolved  upon  the 
nsritBy  diere  cannot  be  a  new  one  without  a  particular  case  ( 14). 
This  application  was  not  made  till  the  cause  was  within  ten 
dajB  <xf  trial ;  and  they  now  come  upon  an  amended  bill  filed 
only  last  term;  to  which  we  have  appeared.  But  the  mere  act 
of  filing  an  amended  bill  is  not  sufficient.  They  do  not  swear 
die  fiicts  could  not  have  been  put  in  the  originid  bill.  Your 
Lordship  thought,  it  was  a  mere  question  of  law ;  and  if  they 
''have  a  right  at  law,  they  may  make  use  of  it  at  the  trial. 


1789. 


Lady  Mark- 
ham 

V. 

DlCKUNSON. 


[  ♦Sg  ] 


ScUeUar  General^  in  Reply.  * 

The  rule  in  Vesey  is  misapplied.  The  injunction  was  not 
dissolved  upon  the  merits,  except,  as  they  then  appeared. 
The  true  question  is,  whether  in  Equity  the  purchaser  will  not 
be  considered  as  having  bargained  with  the  vendor,  that  he  will 
not  disturb  this  lease.  The  Vendor  purchased  this  for  the 
lesMe;  always  accepted  the  rent;  never  meant  to  disturb,  it; 
and  made  an  allowance  for  it* 


Lord  Chancellor. 
There  is  no  pretence  for  it. 


The  Motion  was  refused  with  costs. 


Costs  given. 


(14)  BKu  V.  Boscawen,  2  Ves.  Sf  Bea.  101 .  See  the  references, 
pott,  Vol.  XI,  500. 


178D. 

WILKINSON  V.  STAFFORD.  ^^y  »'*»  l^'*. 

and  13/A. 
SMITHSONf  sen.  was  seised,  and  possessed  of  several  iree-     Account  de- 
hold  and  leasehold  parts  of  jBerJlefey  colliery  in  DtfrAa^Ti,  ^^®®^    against 

4^^r*^4-k^«  ^  trustee,  who 
together  ' 

Da?mg  engaged 

the  trust  property  m  an  adventure,  afterwards  renounced  it  for  the 

^       trust,  and  declared  it  to  be  on  his  own  account    Though  no  part  of  the 

trust  money  aetoally  laid  out 
VoL,L  C 


ss 
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STAFf»ORD. 


[  ♦SS  ] 


together  with  the  way4eave6|  waggpn-rWiiy9»  8teeihB(15)9  $s9i 
other  aeo^nmodations  app^rtainiiig  to  them,  in  paiptn^^riiQ 
with  Humbler  whq  waa  alao  settled^  and  possessed  in  hia,  «im 
right  of  other  freehold  and  leasehold  parts  of  the  saiqe  ca)Iieif« 
The  keel  trade,  vi^  the  keels  or  barges,  and  the  profits  aims 
from  fitting(16)  the  coalsf  and  conveying tihem  to  the  ahipub^ 
longed  exdiusivdy  to  SmithMn  alone*  SmitiMfm  died  in  I7i8& 
haying  devised  his  moiety  of  the  said  coJlieriesy  with  all  UIei 
interest  in  the  wayrleaves,  waggon-ways,  steatSu,  keela^  fto.  wkA 
aU  his  ready  money,,  debts  to  be  called  in,  and  his  iron  chMfc 
to  his  two  sons-in-law,.  Moore  and  Siqffbrdp  and  his  two  dnrlttb 
Nicholson  and  WaterUmd^  who  had  principally  carried  o&  Ae 
bu«nes8  for  him,  and  whom  he  desired  to  be  retained  for  tibat 
purpose,  in  trust  for  his  three  grandchildren,  tiU  theyfdiQulA 
attain  the  age  of  21 ;  to  carry  on  the  said  collieries  in  the  same 
manndl  he  had  done ;  and  to  use  his  keels,  way-leaves,  &c ; 
and  not  to  advance,  or  lay  out  any  more  money  ujHm  the 
*said  colUeries  ^thout  the  consent  of  aH  the  trustees,  or  tfao 
survivors ;  but  after  deducting  the  necessary  expencea  of  cai^ 
rying  it  on,  and  of  maintenance  for  the  devisees,  to  lay  out  the 
surplus  upon  security  at  interest  fbr  lua  three  grand-chiUiMif 
to  be  paid  them  at  the  age  of  SI,  with  a  bequest  over* 
if  they  should  die  before  that  age.  The  keels  and  the  profila 
of  that  trade  he  gave  exclusively  to  his  grandson  Smiihson^ 
one  of  the  devisees.  After  the  death  of  the  testator,  the  trus* 
tees  carried  on  the  trade  under  the  will  in  partnerslup  vdth 
Humble.  Soon  after  in  1766,  Moore  and  Waterland  being 
dead,  Humble^  Nicholson,  and  Stafford  entered  into  an  agree- 
ment by  deed,  to  carry  on  the  collieries  they  had,  and  any 
other  they  should  take,  in  partnership.  In  1768  Humble 
agreed  to  purchase  another  colliery,  called  Topt^/till,  when 
the  existing  lease  should  expire  in  1769.  Upon  that  account 
his  purchase  was  not  completed  till  the  30th  of  July,  1770, 
when  a  fine  was  levied.  The  purchase-money  was  4185/L  to 
be  paid  by  instalments  of  1 100/.  every  year,  till  the  whole 
should  be  paid  off.    Upon  the  6th  of  AprU,  1770,  they  beg«a 

to 
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tbirork  thb  new  toVkty,  and  cotititiued  to  work  it  with  the 
Berkeky  colliery;  and  in  consequence  of  a  regulation  among 
the  trade,  that  only  a  limited  quantity  of  coal  should  be  raised ; 
die  same  quanlity,  that  before  was  sent  from  the  Berkeley 
eoBaery  jBikme,  was  afterwards  supplied  by  both.  Upon  the 
Slst  of  Jnly,  mo,  a  deed  was  executed  by  Stafford,  re- 
Dooneiiig  any  concern  in  the  TopUhiU  colliery  in  right  of  the 
tmtt  estate;  and  declaringy  that  his  interest  in  it  was  upon  his 
oim  account.  Smiihson,  being  on  very  bad  terms  with  his 
wade  Stafford,  in  1786,  filed  a  bill  calling  on  him  to  account 
ibr  a  third  of  a  moiety  of  the  profits  of  the  Topt-hiU  colliery, 
and  an  die  profits  of  fittage,  &c. ;  and  afterwards  made  a 
general  assignment  of  all  his  property,  real  and  personal,  to 
die  FlaintifP;  and,  being  in  very  bad  circumstances,  was  ar- 
lested  at  the  suit  of  an  inn-keeper  for  16/. ;  and  a  detainer  was 
kdged  against  him  for  another  small  debt.  While  he  was  in 
prison,  a  treaty  was  set  on  foot  for  a  compromise  between  his 
mde  and  him,  which  after  a  delay  of  two  jrears,  occasioned 
bjr  the  cieum  Plaintiff  would  haye  by  the  assignment,  was  com-* 
pieted  ;*  and  Sndthgon  executed  a  release  to  Stafford,  in  conr 
■delation  of  500/.  with  part  of  which  sum  he  was  set  at 
Jibeitf.  The  Plamtiff  filed  a  supplemental  bill.  The  Defen- 
dmt  was  himself  entided  to  the  other  two-thirds  of  the  col-* 
ieries  devised  by  assignment  of  his  son,  one  of  the  devisees, 
aid  of  the  representatives  of  the  other,  *  who  was  dead.  It 
«u  proved,  that  the  Plaintiff  was  a  trustee  for  Smiihson  in 
several  transactions;  and  that  Defendant  knew  that  Plaintiff 
hid  sold  some  houses  for  him. 


1789. 
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Soticitor  Oeneral  and  Mr.  Mitford,  for  Plaintiff. 
lUa  compromise  will  not  interfere  with  the  relief  prayed, 
becanse  executed  in  such  a  manner.  It  is  proved,  that  De- 
faidant  knew  Plaintiff  had  acted  as  agent  for  Smitfufon  on 
ftveral  occasions;  and  his  knowledge  of  the  assignment 
•ccanoned  the  delay  of  the  compromise.  Therefore  he  is 
with  notice.  If  Smiihson  had  not  made  that  assign* 
which  was  general,  he  would  himself  have  been  Entitled 
to  the  account  of  the  profits  of  this  colliery,  which  was  taken, 
and  improperly  given  up  by  the  trustees.  Testator  intended, 
Ub  GoUieriea  should  be  carried  on  for  the  benefit  of  the  de- 

C  2  vtsees ; 
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vigees ;  but  the  working  the  Topi-hitt  colHery  was  exceeding 
prejudicial  to  those  of  Berkeley;  for  the  quantity  of  coak  i 
be  sent  to  the  London  market  being  limited  in  consequence  < 
the  regulation  of  the  trade,  and  the  two  collieries  being  ; 
consequence  of  the  agreement  of  1766>  between  Humble  ai 
the  trustees,  considered  and  worked  as  one,  the  same  quanti 
of  coals,  which  might  have  been  got  from  Berkeley  aloi 
were  after  that  taken  from  both;  and  consequently  tl 
Berkeley  colliery  was  not  worked  out  so  soon,  and  so  a  great 
expence  caused  to  the  proprietors.  Besides  the  way-lear 
and  other  accommodations  of  the  Berkeley  were  exceeding 
convenient  if  not  absolutely  necessary  for  working  the  7cf 
hill.  The  agreement  between  Humble  and  the  trustees  w 
probably  to  prevent  the  separation  of  those  parts  of  the  a 
liery,  which  Humble  held  in  partnership  with  the  trust  estal 
from  those,  which  he  had  in  his  own  right.  That  deed  w 
mtended  to  carry  on  the  coUieries  in  partnership,  and  to  tal 
new  leases  of  collieries,  way-leaves,  &c.  It  is  only  n^cessa 
to  inquire,  whether  this  colliery  was  taken  for  the  purpos 
of  that  agreement  It  was  recited  in  the  instruments,.  Aat 
was  taken  on  the  footing  of  the  partnership,  which  was  f 
the  benefit  of  the  trust  estate,  not  for  their  own ;  thepefo 
to  be  worked  in  moieties  for  Humble  and  the  trust  estate, 
certainly  was  managed  for  the  trust  till  execution  of  the  dei 
of  renunciation,  which  was  subsequent  to  the  time  of  b 
ginning  to  work  the  colliery ;  and  there  was  no  reason  to  e 
ecute  that  instrument,  unless  it  was  considered,  that  the  rig 
did  before  exist  in  the  cestui  que  trust.  The  renunciatii 
*  was  upon  terms  stipulating  benefits  for  the  trust  estate, 
was  clearly  a  species  of  bargain  between  Humble  and  tl 
trustees  acting  for  themselves.  The  way-leaves  obtained  1 
persons  interested  in  Smit/ison's  collieries  could  only  be  ust 
by  those  claiming  under  them;  therefore  to  work  the  Topt-h 
it  was  necessary,  that  new  way-leaves  should  be  provided, 
that  it  should  be  worked  with  the  other.  A  trustee  is  not 
deal  for  his  own  benefit  with  himself.  This  Court  will  mai 
him  answerable  for  the  consequences,  whether  an  advanta, 
or  a  loss.  The  parties  knew  that  rule ;  for  tl^^^y  recite,  th 
the  trustees  doubtful  of  the  success  of  the  undertaking  d 
clined  engaging  the  trust  estate  therein.      It  is  proved  ] 
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SmMe  and  others^  that  the  colliery  had  been  effectuaOy 
woD  before ;  all,  that  remained,  was  what  is  called  the  second 
working ;  which  consists  in  digging  out  the  pillars,  which  had 
been  left,  after  the  first,  to  support  the  roof;  but  which  are 
much  larger  than  necessary  merely  for  that ;  this  being  the 
unial  way  of  working  coal  mines;  and  attended  with  no 
haard;  except,  that  they  must  take  certain  precautions 
against,  what  they  call,  creeps  and  thrusts;  the  former  being 
where  the  damage  arises  at  the  bottom ;  the  latter  where  the 
roof  fidls  in.  Upon  the  day  of  the  renunciation  it  was  capable 
of  bdng  worked  to  advantage.  Defendant  ought,  if  he  meant 
to  deny  this,  to  shew,  that  at  the  time  of  this  agreement,  a 
sonrey  had  been  taken  of  the  state  of  the  colliery,  and  that 
it  would  be  attended  with  hazard.  Any  trustee  meaning  to 
act  fiurly  would  have  done  so.  He  does  not  say,  that  any 
thmg  arose  previously  to  alter  the  case.  He  was  not  appre- 
hensive of  engaging  the  trust  property  in  an  adventure;  for 
he  did  engage  it  in  another  colliery,  called  Hag-green,  which 
be  was  to  win,  as  well  as  work,  which  is  much  more  hazardous. 
Supposing  the  trust  estate  to  be  entitled  to  a  moiety  of  the 
profits  of  the  colliery,  the  question  of  fittage  follows  of  course. 
(Alder  the  will  Defendant  could  not  have  fitted  any  part  with 
his  own  keels.  That  being  contrary  to  the  will,  he  must  have 
accounted  for  all  the  profits  of  the  transaction.  Supposing 
die  other  question  determined,  there  is  no  difierence  between 
die  Topt'hill  colliery  and  the  others,  in  which  testator  was 
engaged. 


1789. 


WlUCINSON 

Stafford. 


Mr.  Monoid  and  Mr.  Scafe,  for  Defendant. 
If  the  release  was  fmrly  obtained,  and  no  notice  of  the  as- 
ngmnent ;  that  is  an  answer  to  the  bill.  It  was  perfectly  fair; 
^not  solicited  by  the  Defendant ;  but  it  was  hySmthson,  and 
by  many  for  him ;  and  was  considered  as  an  act  of  bounty  to 
I  nephew.  There  is  nothing  in  the  assignment,  that  can  in- 
dude  ibis  demand :  nor  notice  to  the  Defendant,  that  it  did. 
He  knew  some  houses  were  sold  by  Plaintiff  acting  as  agent 
ix  Smiihton;  but  nothing  more.  This  demand  being  of  so 
peculiar  a  nature,  such  a  release  is  not  undone  by  this  as- 
rigmnent  and  such  notice.  There  is  no  case,  where  a  trustee 
bs  been  called  on  to  account  for  the  profits  of  an  estate 
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bought  with  his  own  moiiay,  and  worked  at  his  own  riak. 
Th&re  is  a  talk  of  damage  to  the  trust  estate  in  the  Inll  and 
evidence,  but  none  proved.  If  he  had  pursued  any  condoet 
iiyurioua  to  it,  he  as  a  trustee  might  be  made  to  answer  for 
it;  but  this  bill  does  not  apply  to  such  a  case;  being  confined 
to  an  account  of  a  third  of.a  moiety  of  the  profits  of  the 
GoUiery)  and  all  profits  of  fittage«  If  the  demand  is  to  be 
made  out  at  all,  it  must  be  upon  the  words  of  the  wilL  The 
trusts  are  to  carry  on  the  collieries  of  the  testator,  and  oae 
his  keek  as  he  bad  done;  but  there  is  nothing  authorial]^ 
them  to  take  a  lease  of  much  less  to  purchase  any  new  ooDiery ; 
but  ibe  direction  to  put  out  to  interest  for  the  benefit  of  bb 
grand^hildrean  all  the  surplus  remaining,  after  deductiiig  the 
mieamy  expeneea  of  the  said  colHery,  shews  clearly  an  '» 
tm^9Xki  that  the  trustees  should  not  think  of  embarking  in 
^nf  new  undertaking  for  the  trust :  but  they  might  at  their 
own  risk. 


J[4^    ClIANCBLLOR. 

You  had  better  consider  it  upon  the  words  of  the  wiD.  It 
9aysi  they,  are  not  to  lay  out  any  more  money  upon  the  colhery 
without  consent  of  dll  the  trustees,  from  which  seems  to  be 
hi^.pVed,  that  with  the  consent  of  all  it  might  be  done ;  and 
there  seems  to  be  no  other  w^  but  by  taking  new  leases. 

For  Defendant. 
One  great  article  is  for  employing  workmen,  another  for 
steaths,  another  for  keels  and  barges ;  but  not  to  engage  in 
new  collieries.  The  words  ^^  said  collieries'*  go  through  the 
whole  will.  That  express  direction  to  put  out  the  surplus 
money  to  interest  would,  even  if  there  had  been  no  express 
restriction  against  taking  new  collieries,  have  amounted  to  one. 
They  had  no  authority  to  do  so,  especially  in  this  hazardoua 
trade. 


[37] 


Lard  Chancellor. 
They  surely  might  have  taken  new  leases  of  steaths. 


For  Defendant. 
If  it  became  necessary  for  the  collieries  they  had  in  trust  to 
provide  new  steaths,  keels,  &c,  they  might  do  so ;  not  other- 
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They  la^lit  do  any  thing  absolutely  necessary  for  carry* 
hg  on  those  coDknriefl,  but  could  not  embark  in  a  new  adren- 
tiMu  This  is  not  a  tnitft  estate  under  the  will.  To  ntake  it 
Is,  dris  supposed  dionage  is  taken  in  aid  to  make  Defendant 
4  ttttrtee  tof  Smthmm ;  bnt  that  will  not  help  the  ques&n. 
Suppose  the  trust  estate  had  sftflfered ;  the  trustee  must  make 
f/bod  maj  ixqorj  done  to  it  by  his  imprudent  conduct;  but  that 
WMld  not  give  any  demand  on  this  colliery.  Suppose  it 
Idopn  widioat  any  re£e(renee  to  the  trust;  and  that  mischief 
happened  to  the  trust  estate ;  the  new  coIHery  could  not  be 
iBKpeeted  to  answet  it;  but  the  trust  estate  would  notwith«> 
itailfKng  have  a  competent  lemedy :  therefore  the  question  of 
Alnuige  has  nodiing  to  do  with  that  of  trust.  The  qnestioii 
ki  whether  ihers  »  any  thing  in  the  case  to  determine,  thai 
fht  7bpl-AJ0  colliery  was  taken  and  worked  for  the  trust 
esMe^  and  so  taken^  that  it  could  not  be  given  up,  so  as  to 
W  separated  from  it,  and  to  be  taken  for  the  benefit  of  the 
Imstee  himself.  In  the  partnership  deed  of  1766,  there  id 
aoddng  of  Ihe  trust  estate;  but  I  do  not  dispute,  that  it  wad 
iil  dmr  contemplation  at  the  time.  There  is  no  proof  this 
edUsty  was  ever  worked  for  the  trust  estate,  and  it  is  denied 
ia  fiat  answer.  The  agreemtot  of  1766  was  not  with  a  par- 
tedar  view  to  the  trust  estate.  When  Humble  took  this 
kase,  he  took  it  under  the  idea,  that  by  the  deed  of  1766, 
\ft  wsis  bound  to  take  it  for  himself,  Nicholson  and  Stafford. 
The  day  after  the  title  was  complete,  the  renunciation  as  to  the 
mut  took  place.  If  they  were  obliged  to  take  it  on  account 
If  the  trust,  it  could  only  be  by^the  deed  of  1766;  for  the 
iriB  fivbfds,  or  at  least  does  not  direct,  them  to  do  so.  Half 
if  die  parchase*money,  which  was  a  considerable  sum,  was 
to  he  paid  by  the  Defendant  ( 17  )•  If  that  colliery  had  gone 
to  ruin,  and  the  Defendant  had  been  brought  to  account  for 
SOOCML,  laid  out  upon  it,  he  would  have  been  told,  he  could 
not  thus  adventure  the  trust  money.  He  understood  that,  and 
determined  not  to  engage  it.  If  he  had  parted  with  the  trust 
noney,  it  might  be  said,  that  if  he  made  great  advantage  of  it, 
lie  should  account  for  that,  though  he  should  not  be  cleared 

in 
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(17)  The  oonaidoration  for  Niclu^n'n  share  was  bis  superin- 
tniiog  the  work. 
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in  case  of  a  loss;  But  it  is  not  so;  the  first  instalment  upon  the 
3d  o£  March  was  paid  with  his  own  money;  it  is  not  pretended 
that  it  was  with  the  trust  money.    It  was  an  actual  purchase 
subject  to  risk  from  its  nature,  in  which  a  trustee  was  not  .at 
liberty  to  adventure.     If  he  had  consulted  a  lawyer,  he  would 
have  been  told  so ;  and  when  the  thing  was  entire,  and  nothing 
advanced  out  of  the  trust  estate,  it  was  competent  to  him  to 
say,  he  would  not,  though  he  had  intended  it,  but  would  em* 
bark  in  it  on  his  own  account    If  the  trustees  had  ^qpresaed 
it  to  have  been  taken  on  the  trust  account,  they  would  have 
been  wise  in  putting  an  end  to  it;  and  were  competent  to  do 
so,  having  created  the  obligation.  Any  man  in  his  senses  would 
have  retracted.    One  creep  is  proved,  whereby  seven  or  eight 
acres  were  lost.    The  manner  of  the  transaction  is  strongly  in 
his  fiaivour.    Though  he  would  not  engage  the  trust  {uroperty 
in  this  uncertain  adventure,  he  stipulated  for  it  every  advaiH 
tage  he  could  by  stipulating  for  a  compensation  for  the  use  of 
tiie  way-leaves,  &c. ;  that  3000  chaldrons  should  be  fitted  in 
the  keels  of  the  trust  estate ;  and  thatHumNe,  who  had  a  right 
to  carry  down  those  way-leaves  6000  chaldrons  firom  the  JLee* 
Jield  colliery,  belonging  to  him  in  his  own  right,  should  be 
restrained  from  tiie  exercise  of  that  right  during  the  workiiig 
of  the  TopUJuU;  firom  which  the  same  quantity  was  to  be  car- 
ried down  them.    The  other  trustee  acted  in  concert  with 
Defendant.    The  profits  of  fittage  would  have  been  mudi 
smaller,  if  the  price  of  coals  had  continued  as  in  1770;  but,  by 
what  those  in  the  trade  call  a  regulation,  and  others  call  a  com- 
bination,  the  price  was  raised ;  and  consequently  tiie  profita 
increased :  therefore  it  was  not  to  be  considered  at  the  time  aa 
a  very  advantageous  bargain,  and  that  Defendant  was  induced 
by  that  circumstance  to  renounce  for  the  trust,  and  take  it 
himself. 


Lwrd  Chancellor. 
The  great  difiiculty  is  as  to  his  having  taken  it  himself.  Can 
a  trustee  abandon  the  interest  of  an  infant  cestui  que  trust  to 
himself  ?  Your  agreement  must  go  to  that  point.  Supposing  he 
had  been  directed  by  the  will  to  lay  out  the  money  in  land ;  if 
having  made  a  bargain,  he  thought  fit  afterwards  to  abandon 
^t|  there  could  be  no  question  about  it.  It  would  be  considered. 
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that  he  had  made,  what  he  afterwards  thought  to  be  an  im- 
pnyvident  bargain.  But  the  doubt  is  upon  his  having*  taken 
ithimselfy  and  made  advantage  of  it. 

For  Defendant. 
The  general  rule  is,  that  a  trustee  having  an  estate  in  his 
hands  cannot  deal  with  that  estate  for  his  own  advantage ;  but 
there  is  no  case,  that  if  a  trustee  makes  a  bargain  for  the  in* 
fimty  and  afterwards  thinks,  there  is  good  reason  to  abandon 
it  for  the  infent,  and  take  it  himself,  he  may  not  do  so.  But  I 
aught  admit  that ;  for  what  I  found  myself  upon  is,  that  there 
k  no  direction  in  the  will  of  that  sort :  if  there  was,  it  might 
be  otherwise.  This  is  no  otherwise  taken  for  the  trust,  than  as 
HWw&fe  thought  himself  bound  by  the  deed  of  1766  to  take  it 
for  the  partnership ;  and  they  recite,  that  they  thought  them- 
adves  bound,  when  they  came  to  talk  of  it ;  but  it  was  never 
wocked  for  the  trust.  It  is  said,  but  not  proved,  that  they  had 
taken  another  colliery  foif  the  trust.  I  should  not  have  been 
■any  to  have  had  that  fully  explained ;  for  in  fact  there  was  a 
leaae  of  i^  colliery  with  Uberty  to  determine  the  lease,  if  he 
ahoidd  find  it  not  workable;  which  is  very  different  from  this. 
But  the  question  of  fittage,  if  the  other  question  should  be 
doubtfiil,  does  not  follow  the  right  to  the  colliery.  Defendant 
iia  a  fitter;  and  there  is  nothing  to  restrain  hun  from  carrying 
on  Jua  own  trade,  because  he  took  a  trust.  A  trustee  cannot 
be  prevented  by  the  circumstance  of  being  so  from  carrying 
on  his  own  trade.  Suppose  the  colhery  was  taken  for  the  trust, 
be  might  certainly  employ  his  own  keels  or  those  of  any  dther 
fttfeer.  If  he  had  taken  the  eolliery  fraudulently  with  a  view  to 
take  advantage  in  fitting,  it  might  be  said,  it  was  a  breach  of 
tmstwith  a  view  to  the  profits  of  fittage :  but  he  acted  in  his 
regular  business ;  and  there  was  no  trust  upon  him  to  employ 
the  keels  of  the  testator,  except  as  to  the  Berkeley  colliery.  As 
to  the  damage,  it  is  scarcely  made  out  by  evidence,  that  any 
did  arise  to  the  Berkeley  ;  it  ws^s  worked  out  in  seven  or  eight 
years  after.  The  delay  was  occasioned  by  the  regulation ;  and 
was  compensated  by  a  sale  at  a  better  price.  Their  being  worked 
la  one  colliery  made  no  difference ;  for  when  the  regulation 
took  place,  a  greater  portion  of  coals  was  allotted  to  them  on 
that  account.  This  cannot  be  considered  as  a  security  under 
;    for  ^000/.  was  sunk  in  the  purchase*    It  is  more 

hazardous 
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haeardous  than  a  new  colliery  Dn  account  of  the  ^kruBt  «ri 
creeps ;  and  more  expensive  fi-om  the  timber  necessary  to  mtp^' 
port  the  roof:  therefore  he  wonld  not  have  been  justified  bt 
doing  it  with  the  trust  property.  The  lease  was  granted  to 
Humble  alone :  Defendant  was  not  mentioned  except  in  the 
deed  of  the  Sl^iJuljfj  wherein  he  declines  engaging  the  trust 
money. 


Lard  Chancellor. 
I  have  no  doubt  about  the  case.  The  testator  was  possessed 
among  other  things  of  these  two  articles  of  property ;  an  in- 
terest in  coal  mines  consbdng  of  several  freelndd  and  leasehold 
collieries  in  partnership  with  Humble  ;  who  also  had  some  firee^ 
hold  and  leasehold  collieries  of  his  own:  In  fact  all  the  te^- 
tator*s  interest  in  the  collieries  was  carried  on  in  partnershq^ 
vn&Hwnble;  and  they  mutually  communicated  their  private 
interests  to  each  other.  They  were  under  no  contract  of  per- 
petual duration ;  but  it  was  a  voluntary  contract,  that  had  pro- 
ceeded down  to  the  time  of  making  of  his  will,  and  even  down 
to  his  death.  These  interests  consisted  not  only  of  the  eoals 
to  be  taken  from  each  estate  respectively,  and  in  common  ;  but 
also  of  the  several  accommodations  of  way-leaves,  steath»,  &a 
He  had  also  an  interest  in  the  keel  trade ;  that  is  that  estaMislH 
ment  of  vessels,  by  which  the  coals  are  conveyed  to  the  shipt^ 
for  which  there  is  a  customary  payment.  This  branch  of  thir 
trade  was  exclusively  his ;  Hunible  had  nothing  to  do  with  iL 
By  his  will  he  bequeathed  all  his  estate  to  trustees.  It  is  ian 
material  to  state  more  of  it,  than  is  in  question  in  this  cause# 
He  gave  all  his  interest  in  the  collieries,  with  the  accommod** 
tions  I  have  mentioned,  to  trustees  upon  trust ;  first,  for  tfao 
maintenance  of  his  three  grand-children ;  then  to  carry  on  the 
adventure  in  the  same  manner  he  had  done.  The  adventure 
by  the  v;ill  was  to  be  carried  on,  till  the  devisees  arrived  at  the 
age  of  21,  There  were  other  contingencies  in  the  will ;  as  up<m 
the  death  of  the  grand-children  before  21  it  was  to  go  over  to 
others  of  the  family ;  and  it  is  necessary  to  remark,  that  it  was 
in  his  contemplation,  that  there  might  be  an  accumulation* 
The  keels  he  gave  to  the  sole  use  of  his  grand-son  SmUksom 
Upon  this  will  it  was  contended,  that  it  did  not  empower  the 
trustees  to  manage  any  colliery,  but  those  testator  had  at  the 
time  of  making  the  will,  or  at  least  at  the  time  of  his  death  i 
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hit  that  18  a  very  improbable  idea  to  impute  to  the  testator; 
Ail»  having  this  sort  of  property,  he  should  direct  it  to  be 
cmied  on  at  all,  if  under  restrictions,  which  in  certain  events 
nould  be  inconvenient ;  as  if  Humble  should  not  agree ;  and 
wltbcNit  his  agreement  it  would  be  impossible  to  be  carried  on 
M  alL  Besides  the  accommodations  were  taken  for  a  general, 
bot  a  particular  adventure.  The  testator  directs,  that  all  his 
ready  money,  debts  to  be  called  in,  &c.  together  with  his  iron 
che9ty  shall  be  given  by  his  executors  to  Nicholsons  his  clerk, 
one  of  the  trustees,  to  carry  on  the  same.  It  then  proceeds  to 
say,  ''  I  hereby  order,  that  no  more  money  shall  be  advanced 
"  lor  it  without  the  consent  of  all  the  trustees,  or  the  survivor 
^  of  them ;  but  all  above  the  necessary  expences  of  the  col- 
^  fiery  to  be  laid  out  upon  security  at  interest."  Upon  that 
fimse  it  cannot  be  contended,  that  it  can  relate  to  any  other 
tnide,  than  that  in  which  the  grand-children  were  interested 
(far  it  seems  he  was  engaged  in  two  trades.)  Upon  the  face  and 
lams  of  the  will  exclusively  of  the  general  intention,  I  am  of 
o^nicm,  that,  provided  these  parties  had  vnlthout  firaud,  but 
widl  the  utmost  skill  and  diligence  they  could  use,  applied  this 
ftopcrty  even  to  what  had  turned  out  a  losing  adventure,  they 
wmild  have  been  justified.  But  it  does  not  depend  upon  the 
particular  construction  of  the  will  alone :  for  in  the  year  1766 
limy  put  the  same  construction  upon  this  will,  that  I  have  done, 
hy  entering  into  an  engagement  with  Humble  of  this  sort ;  and 
dj^ia  what  the  testator  intended.  As  he  had  a  power  to  direct 
die  manner,  and  did  direct  it,  they  took  it,  they  were  to  pro^ 
iDeed  in  that  manner;  they  agree  to  carry  it  on  as  an  improving 
Hid  extending  adventure ;  and  by  so  agreeing  to  carry  it  on 
htre  bound  themselves  to  each  other  as  much  and  as  anxiously 
as  foaaible,  by  mutually  consenting  not  to  take  any  estate  of 
thai  tort  separatdy  fix>m  the  partnership;  and  that  whoever 
took  a  lease  it  should  be  for  the  mutual  benefit  of  aU.  They 
were  to  take  way-leaves,  &c.  for  the  new  adventure ;  they  took 
way-leaves,  which  were  accommodated  to  the  collieries,  they 
had  taken*  With  regard  to  the /fog-green  colliery  they  pro- 
ceeded upon  this  idea,  and  accounted  for  that.  They  had  taken 
k  with  a  view  to  this  extent  of  adventure.  In  1768  a  rever- 
lionary  lease  of  tKe  Topt-hiU  colliery  was  taken.  It  was  not 
worked  out;   but  consisted  only  of  walls  and  pillars;  which 
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what  torned 
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Tnistee  not 
anawerablc  for 
baying  engag- 
ed the  infant's 
name  in  an 
adventare,  if» 
'  afraid  of  the 
conscqaencesy 
he  does  not 
engage  the 
property. 
Contra  Morton 
Eden*8  case  in 
tlie  House  of 
Lords. 

Trastoes    hav- 
ing engaged 
Irint  property 
in  an  adven- 
ture eannot 
sell  either  to 
himself  or 
another. 


every  person,  who  knows  that  country  and  the  custom  of  i^ 
knows,  are  of  a  much  greater  size,  than  is  necessary  for  the 
mere  purpose  of  supporting  the  iroof.  It  is  their  manner  of 
working  them ;  and  must  be  done  at  this  risk,  which  frequently 
occasions  the  loss  of  many  lives.  This  lease  was  taken  by 
Humble  ki  1768.  The  price  was  to  be  subject  to  such  abate- 
.mcnt,  as  the  peculiarity  of  the  property  should  require;  and 
was  to  be  discharged  by  instalments  of  1100/.  a  year.  In 
Notember  1769  they  took  possession,  and  began  to  work  it  in 
the  April  following.  It  is  argued  for  Defendant,  that  the 
trustees  had  advanced  no  trust  money;  and  there  is  no  prool^ 
that  they  did,  upon  the  subject.  Supposing  that  •  true,  aiid 
that  Humble  by  the  original  contract  in  1766  was  bound  to 
communicate  this  to  the  trustees,  a  case  might  arise  newiA 
specie,  and  which  may  put  the  Court  to  some  difficulty  up<Hi 
the  supposition,  that  the  original  trust  did  not  warrant  them 
to  embark  the  trust  estate ;  that  they  had  entered  into  an 
engagement  to  do  it,  but  did  not  actually  apply  the  trost  mo- 
ney.  I  think,  if  a  trustee  having  engaged  an  infant's  luune  in 
an  adventure,  yet  afraid  of  the  double  and  unequal  risk  of 
answering  in  one  case  for  all  the  profit,  and  in  the  other  for  all 
the  loss,  does  not  embark  the  infant's  property,  it  would  be 
too  unreasonable  to  make  him  answer  only  for  using  the  infimfs 
name ;  and  now  I  speak  against  an  express  authority,  and  that 
a  pretty  strong  one,  the  case  of  Morton  Eden,  which  was  eaDed 
a  case  of  a  confederacy;  and  came  first  before  Itord Biiihursif 
and  was  carried  to  the  House  of  Lords,  and,  if  I  do  not  much 
mistake  it,  goes  that  length  of  saying,  that  he  shall ;  but  I 
cannot  agree  to  that.  But  here  diey  engaged  much  more 
deeply ;  for  though  there  was  no  previous  duty  to  embark  the 
infant's  fortune,  yet  they  did  so ;  and  it  is  exceedingly  dear^ 
that  such  a  trustee,  having  entered  into  such  an  engagement^ 
cannot  get  rid  of  it  by  selling  to  himself  (18).  But  here  he  could 
not  even  to  another ;  because  though  no  part  of  the  trust  money 


was 


(18)  As  to   the    purchase   of    fer,  post.  Vol.  VI,  617,  625, 631. 


trust  property  by  the  trustee, 
assignees,  solicitor  or  commis- 
sioner, under  a  commission  of 
bankruptcy,  &c.  see  Ex  parte 
UMgkes  and  Lacey,  Li»lcr  v.  Lit* 


Ex  parte  James,  VIII,  337. 
Coles  V.  Trecothick,  IX,  234. 
Ex  parte  Bennett,  X,  381,  aad 
the  note  III,  752. 
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mi  actually  laid  out,   yet  by  the  deed  of  1766  the  infantas  1789. 

erfate  was  appropriated  to  this  purpose.     In  the  a^eement  of 

1770  the  in&nt's  way-leaves,  &c.  are  made  subservient  to  this 

at  an  estimated  price.    There  is  in  this  case  another  article,  in     Stafford. 

vhich  their  affairs  are  blended  together  in  such  a  manner,  as    The  Coart 

the  Court  will  not  hear  of;   that  is,  the  general  agreement  of  ^i«^8  trustees 

the  trade,  that  no  more  than  a  limited  quantity  of  coals  should  ^*'^.  Jealousy ; 

be  raised  from  the  infant's  estate  nominatim.     It  is  plain,  they  ^  ^  ^ 

1    1      .1     1  1,        .^  n       1      .   o     ,  ,.    .  two  estates, 

dealt  with  the  world  as  if  for  the  infant  s  estate ;  and  it'  is  re-  ^^^  ^^  ^     . 

markable,  that  what  was  allowed  to  be  the  produce  of  the  two  the  other  be- 

opDieries  should  be  just  equal  to  what  was  before  the  produce  longing  to  the 

of  ibe  Berkeley  alone.  The  Court  will  look  with  great  jealousy  trustee,  will 

on  the^conduct  of  trustees ;  and  where  a  person  has  the  arrange-  "^^  permit 

ment  and  management  of  two  estates,  in  one  of  which  he  is    |*"  ^  *®*  ^^^ 

interested  personally,  in  the  other  as  trustee,  the  Court  will  -     ,  ' 

not  allow  him  to  act  for  his  own  or  the  infant's  benefit,  as  he  ^^  j^^  oleases 

pleases.     This  therefore  according  to  the  intention  of  the  tes-  Release  after  a 

tator,  according  to  the  idea  agreed  upon  as  his  intention  be-  general  assign- 

tmeeti  Humble  and  the  defendant,  according  to  the  will,  and  in  ment  no  an- 

every  point  of  view  is  clearly  to  be  considered  as  part  of  the  *^^'  ^®  ^® 

estate  of  the  infant,  and  therefore  he  is  entitled  to  an  account  ^''8°®®» "  ^^ 

of  the  produce  of  the  colliery ;  and  is  not  to  be  turned  over  to  j    ^    u 

t  remedy  against  the  trustee  for  the  injury  done  to  the  trust  i^^f^^  ^hat  as- 

ertate.     Supposing  that  so,  he  must  also  account  for  such  pro-  gignee  was  on 

fits,  as  arose  by  conveying  the  coals  in  other  keels  than  those  many  occa- 

cf  the  t^tator :  for  the  testator  had  a  right  to  direct,  that  his  sions  a  trustee 

keels  should  be  employed,  and  has  doiie  so.     But  it  is  said,  ^^^  assignor 

the  release  will  stand  in  the  way.     Upon  that  head  I  refer  to  "J*^    ®  '^* 

Defendant's  own  evidence;  by  which  it  is  proved,  that  the  ,.       .  . 

,  -^  *^  ,  him  with  no- 

Fhintiffwas  a  trustee  for  Smit/uan  in  several  transactions;  and  ^^^^ 
not  only  that,  (which  might  be  sufficient)  but  this  assignment  Compromise 
was  the  very  thing  talked  of  the  last  time  they  conversed  with  with  a  man  in 
SmiiiMon  in  the  prison.    The  subject  of  their  conversation  was  gaol,  though 
the  Plaintiff's  claim ;  and  after  Smithson  had  been  for  two  years  ^^^  *^  "^®  ■^'* 
tampering  with  his  uncle  for  a  compromise ;   it  went  off  ^^  ^ .  t^  ^^  ^ 
acconnt  of  this  assignment.     But  if  that  was  not  so,  I  think,  .         .  . 

making  this  compromise  with  a  man  m  gaol  would  be  rather  ^^  ^UQd(19\ 
obnoxious,   and  ^it  is  not  such  a  compromise,   as  ought  to 
stand  ( 19).   He  must  therefore  account  for  a  third  of  a  moiety 

of 

(19)  2  Ve$.  635,  an  agreement  with  a  man  in  gaol  may  be  good» 
if  having  proper  assistance  and  advice,  and  in  a  fair  manner* 
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1789*         of  the  profits  of  the  TcptMB  colliery,  and  for  all  the  profili» 


which  might  have  been  derived  from  the  employment  of  Smiifh 

san*$  keek  in  conveying  the  coals  from  both  collieries ;  mating 

Stafford,     all  just  allowances,  and  all  papers  to  be  produced  before  the* 

Master.    Reserve  the  consideration  o£  interest  and  costs. 


WlU^INSON 


[44] 
!•»».  ISAAC  r.  GOMPERTZ. 

My  24th. 

The  Coart  will    A    PERSON  entitled  at  21  to  money  invested  in  stock  hi ' 
not  keep  mo-  the  name  of  the  Accountant  General  having  attained' 

ney  after  the     ^jj^^  ^g^  petitioned  to  receive  a  dividend  only ;  and  Mr.  Uayd' 

party  is  enti-    ^^^  ^^  petition  said,  it  was  his  wish,  that  the  money  should 

lied  to  it  even      .*..-i  4*1^  ^-^ 

^ , .  ^    stin  contmue  m  the  name  of  the  Accountant  General. 

at  bis  request. 

ZonTCHANCELLOR  refuscd  to  make  such  order,  and  ordered 
him  to  take  the  money. 

Upon  another  question, 

Lord  Chancellor. 
Stock  cannot  Stock  cannot  be  appropriated  to  the  support  of  a  permanent ' 
be  appropri-  charity ;  because  in  its  nature  fluctuating.     The  proper  order 
ated  to  sup-  y^  \yQ  ^  gefl  the  stock,  and  appropriate  the  money  arising 
port  of  a  per-  f^^  ^^e  sale, 
manent  cha- 
rity; but  mast  be  sold,  and  the  money  appropriated. 


1780.  ROBINSON  r.  TAYLOR. 

Resnltiog  trast  'T^ESTATOR  gave  the  rosidue   of  his  real  and  personal 
for  the  heir  at  estate  to  his  executors,  upon  trust  to  sell  the  real,  and 

law  as  to  the  place  the  money  out  at  interest,  and  thereout  and  out  of  the 

produce  of  the  remaining  part  of  his  personal  estate   to  pay  annuities  and 

legacies  ;  directing  the  residue  to  remain  at  interest  during  the* 

estate^  not  ex-  *.n/»»^c*  ■■•  #»i  •#». 

haosted  bv  a  Mary  Stuart ;  the  mterost  for  her  separate  use,  if  se-* 

trust,  ID  which  P^^^  &om  her  husband  ;  otherwise  to  accumulate  until  her 
it  was  com-  death ; 

bincd  with  the  personal. 
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detdi;  with  power  to  her  to  charge  his  said  estate  with  4O02L 
No  fiorther  trust  being  declared^  the  heir  at  law  was  at  the 
karing  of  the  cause  (90),  decreed  to  be  entitled  to  so  much 
of  the  fimd  as  was  produced  by  the  sale  of  the  real  estate. 

Upon  a  petition  to  vary  the  minutes,  the  Solicitor  General 
and  Mr.  Mitford,  in  support  of  the  right  of  the  personal  repre- 
sentatiye,  insisted,  that  the  testator  had  made  his  real  and 
personal  property  an  aggregate  fund  for  the  piuposes  of  the 
trust;  in  which  case^  they  contended,  the  personal  representa- 
df e  had  a  right  to  the  residue  as  un^sposed  of;  and  cited 
Aetrojfdy.  Sn!itisoH{2^)t  from  a  note  of  the  SoHcitor-Gene^ 
foli  wad  ^ Digby  Y.  Isegard {22%  in  both  which  cases,  they 
ffid,  tlus  was  determined. 


1789. 


ROBINSOlff 
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[  •^S] 


Mr.  Piggoii,  for  the  heir  at  law,    said,  these  cases  were 
considered  at  the  hearing. 

Lard  Chancellor  ( afler  reading  the  note  of  Achroyd 
V.  Smithson), 
The  general  rule  is,  that  where  property  is  given  for  parti- 
cular  purposes  in  trust,  nothing  more  is  subject,  than  those  pur- 
poses require ;  and  if  not  exhausted,  there  shall  be  a  resulting 
trust  for  the  residue,  after  the  purposes  are  answered,  as  to  the 
lesl  for  the  heir  at  law,  as  to  die  personal  for  the  personal  re- 
presentative. Ackroyd  v.  SnUihsoh  differs  from  this  case :  for 
there  the  whole  of  the  testator*s  property,  both  real  and  per- 
flouJ,  was  disposed  of;  and  the  residue  arose  only  by  lapse  upon 
Ae  death  of  some  of  the  legatees.  But  this  is  claimed  upon  the 
particular  words  of  the  will.  Here  the  personal  estate  would 
hnt  been  sufficient  without  the  aid  of  t^e  real ;  and  in  that  case 
I  dunk,  it  would  be  very  hard  to  take  it  from  the  heir  at 
few.  In  my  opinion  there  is  a  mighty  difference  between  a  re- 
■dne  arising  from  lapse,  and  such  a  residue  as  this.  At  pre- 
mt  my  opinion  is  in  &vour  of  the  heir  at  law ;  but  if  you  are 
fissatisfied  with  it,  it  is  a  proper  subject  for  a  re-hearing :  but 

Iwill 


(W)  aBro.C.C.&S9. 
(•1)  MmFck  4tb,  1780.   1  Bra. 
CIC503. 


(22)  Tnn.  1774.  Both  these 
eases  are  in  3  P.  WiU,  4th  edit. 
22,  n. 
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1789.         I  will  not  have  it  argued  now  upon  a  petition  to  alter  nunulet. 
We  must  .come  a  Httie  more  closely  to  it,  and  make  fiurtlier 


^^  inquiry  into  the  bearing  of  those  cases :  tiierefore  let  it  stand 

Taylor.       over  with  liberty  to  the  party  to  apply  for  a  re-hearing;  for 

Two  days*  no-  which  two  days*  notice  is  sufficient. 

tice  sufficient 

for  a  re-hear-  — — — ^— ^— — 

iog.  It  did  not  come  on  again  (23). 

(23)  iSeCy  in  the  coarse  of  this  work,  RaMeigh  t.  Master,  post, 
201,  and  the  note  in  204.  Chiiiy  v.  Parker,  Vol.  II,  271.  Swmm 
v.  F<m$tereau,  Halliday  ▼.  Hudson,  HI,  41,  210.  Kennett  ▼.  Ab- 
toit,  IV,  802,  and  the  refereaces  in  the  note,  806.  Wkeldale  r. 
Pariridge,  V,  388,  and  the  notes,  dM.  VIII,  227.  Br&wm  r. 
Bigg,  Ripleg  v.  Waierwarth,  VII,  270,  425.  Sheddm  y.  Gcodriek, 
VIII,  481.  WUHanu  v.  Coade,  X,  500.  Berry  y.  Utker,  WUam 
Y.  Mafar,  XI,  87,  205.  Gibbs  y.  Ougier,  XII,  413.  Wrighi  ▼• 
Wright,  XVI,  188.  Hooper  y.  Goodwin,  XVIII,  156.  Vmm  w. 
Bamett,  Walter  y.  Maunde,  XIX,  102, 424.  HiU  y.  Cock,  1  Fes. 
^Bea.  173,  and  the  note,  176.  Gibbs  y.  Rwnsey,  2Ves.SrBetu 
104.  Keiktt  y.  Kellett,  1  Ball  8f  Beat.  533.  SsnUk  y.  Cfaarfon, 
4  Madd.  414.  Banks  y.  Scoit,  5  Madd.  493.  Jones  y.  MUdseO^ 
1  &'m.  ^  Stu.  290. 


[46] 
J''^-  FETTIPLACE  r.  GORGES. 

3^r9.  C  C8.  TN  1772  Plaintiff,  being  much  involyed,  and  obliged  to  go 
Will  by  a  wife  abroad,  conyeyed  by  deed  all  his  estate  to  trustees,  upon 
separa  ^j^^j^^  ^  apply  the  rents  and  profits  in  discharge  of  his  debt% 
its  orodace  resenring  a  life  annuity  of  400/. ;  one  moiety  to  be  paid  to  him- 
whether  de-  ^^  ^^^  ^^*  ^'^  other  to  the  sole  and  separate  use  of  hiswife, 
riyed  from  her  not  subject  to  the  debts  or  controul  of  her  husband^  Under 
husband  or  a  this  deed  she  receiyed  200/.  a  year  from  the  trustee.  She  bad 
third  person,  also  1000/.  stock,  bequeathed  by  Lady  Juliana  Page  in  trust 
IS  good.  foj.  hgy  g^jg  jmj  separate  use.    After  the  death  of  Mrs.  FetU- 

place  a  writing  was  found,  signed  by  her,  in  these  words,  ''  I 
leaye  all  my  personal  estate  and  every  thing  belonging  to  me 
to  my  niece  Diana  Gorges''  Two  sums  of  1000/.  and  1900JL 
stock  were  found  at  the  death  of  Mrs.  Fettiplace  vested  in 
trustees  for  her  sole  and  separate  use.    The  bill  was  brought 

by 
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by  die  husband,  clahning  these  sums  and  the  dividends  accrued 
inee  ibe  dleath  of  the  wife.  Plaintiff  permitted  Defendant  to 
obtain  administration  with  the  will  annexed,  to  be  without  p!re- 
juiioe  to  the  question  between  tiiem. 


1780. 


Fbttiplacs 

GORGBS^ 


Mr.  MangfiM  and  Mr.  Graham^  for  Plaintiff. 
Plaintiff  is  entitled ;  as  there  is  nothing  authorizing  his  wife 
to  make  a  will.    If  any  thing,  it  must  be  the  deed  respecting 
the  annuity :  but  tiiis  is  no  contract  before  marriage  upon  con- 
aderation  of  fortune,  or  any  other  consideration  than  that  he 
was  obliged  to  make  a  settlement.    There  is  nothing  in  it  im- 
pljiiig  an  engagement  on  the  part  of  the  husband  to  ^ve  up 
Aat  fight,  the  law  g^es  him  as  such.    It  is  simply  an  autho* 
rity  to  trustees  to  receive,  and  pay  an  annuity  to  her  separate 
we :  but  it  does  not  follow  from  such  appropriation,  that  he 
diall  by  implication  be  deprived  of  that  common  law  right 
Id  tbe  property  acquired  by  his  wife,  as  being  bound  by  law 
to  make  a  provision  for  her.    There  are  general  Mcta  in  the 
books,  but  no  case,  that  where  property  is  given  in  this  man- 
ner by  a  husband  to  a  wife,  she  may  dispose  of  it  by  will.    As 
to  tbe  bequest  to  her,  how  from  such  a  bequest  as  this  without 
a  particular  act  of  the  husband  can  she  acquire  a  right  to  dis- 
pose of  it?    If  a  person  gives  it  in  this  manner,  that  notwith- 
standing coverture  she  may  dispose  of  it,  *  if  a  husband,  know- 
ing it,  permits  his  wife  to  accept  it,  he  may  be  considered  as 
assenting;  but  where  it  is  merely  given  for, her  separate  use, 
nothing  more  is  inferred,  than  that  it  shall  not  be  subject  to 
Us  debts ;  but  it  does  not  follow,  that  if  it  remains  her  pro- 
perty at  her  death,  he  shall  not  enjoy  the  common  right  of  a 
husband.    It  docs  not  appear,  how  the  sum  of  1900/.  arises, 
but  only,  that  it  was  part  of  the  property  found  at  her  death 
in  tmstees  for  her.    There  is  nothing  to  shew  Plaintiff  gave 
up  any  right  to  this  sum* 


[  •*7  ] 


Lord  Chancellor. 
The  qiuestion  is,  whether  it  is  not  incident  to  separate  pro-* 
perty  to  dispose  of  it  by  will. 


For  Phuntiff. 
That  has  never  been  yet  decided. 
Vol.  I.  D 


49 


CASES  IN  OHMHSSSX. 


17894 


FSTTIPLACt 


Lord  CmAHCELtotL. 
Y»  it  huBr  in P^acQcir.Mmkr*rem.  190.  TheivHalru 
in  iHm  narrow  campav:  stock  te  tbe  amonnt  of  nenly  &BOBL 
is  vested  in  trustees  as  of  the  sepafaite  mae  of  Mrs.  FeUifimn^ 
who  has  given  it  by  her  will.  Her  separate  estate  is  accounted 
for  in  this  manner ;  by  the  annuity^  and  by  a  gift  of  stock  to 
her  sole  and  separate  use  by  a  third  person.  The  single  ques- 
tion i8>  whether  the  ineidents  to  sole  and  separate  property  do 
not  fdlov  it. 


[•«] 


For  Plaintiir. 
In  point  of  &ct  that  precise  point  has  not  yet  been  de?- 
;  that  in  case  of  a  devise  to  the  sole  and  separate  use  of 
the  wife,  that  ex  vi  terminaruni  shall  imply  this  power-  It  baa 
been  decided^  that  where  it  is  for  pin*money  or  Bnaintenance  a 
wife  shaSk  have  a  power  to  dispose  of  her  savings ;  and  de<^ed 
even  against  an  heir  at  law,  that  lands  shall  be  charged^ 
Bather  dian  that.  lA  Peacock  v.  Monk  Lord  Hardwicie  goes 
very  fully  into  the  reasons  of  it ;  where  he  is  made  to  aayv 
that  as  ta  tbe  personal  estate,  where  there  is  an  agreemflnt 
between  the  husband  and  wife  before  marriage,  that  she  shall 
have  to  her  separate  use  either  the  whole  or  particular  part% 
she  may  dispose  of  it  by  act  in  her  life,  or  by  wHl;  thou^ 
nothing  is  said  of  the  manner  of  disposing  of  it;  yet  in  a  note 
of  Mr.  Joddret^  it  is  stated,  that  there  was  a  power  of  dispo- 
sition given.  *  But  here  the  bequest  is  from  another  quarter. 
Your  Lordship  will  not  imply  this  power,  unless  compelled  to 
it,  as  contrary  to  the  maxims  of  the  Court,  and  the  marital 
rights.    Hea/rle  v.  Greenbcmk^  1  Ves.  299. 

Lord  Chancellor. 
Did  not  that  case  turn  upon  a  double  question  of  infancy 
and  coverture  ? 

For  Plaintiff. 
It  did.  According  to  what  Lord  Hariwicie  has  there  siud, 
and  to  Grigby  v.  Cox^  1  Ves.  517,  where  any  thing  is  settled 
to  the  separate  use  of  the  wife,  she  is  a  fime  sole  as  to  thai; 
but  in  both  cases  there  is  an  express  power  given.  Where 
it  comes  from  another  quaii;er,  there  is  no  case  to  support  this 
disposition ;  and  to  say,  she  shall  dispose  of  it,  as  being  givta 
to  her  separate  use,  is  going  a  great  way.  2  Vem.  270 ;  where 

personal 
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personal  property  is  given  to  the  separate  use  of  a  wife»  it  is 
to  be  construed  strictly ;  as  that  it  is  only  during  coverture. 
TUs  deed  must  be  construed  strictly.  The  Court  will  not 
inggest  ooanderatioiB,  which  might  have  occurred,  but  take 
Ae  fiur  and  necessary  sense  of  the  words.  A  power  of  dis- 
podng  in  all  its  various  ways  cannot  be  raised  by  imphcation. 

Solicitor  General^  for  Defendant. 
Wright  V.  Lord  Cadogan  is  an  authority  for  this  disposition. 
In  Hearle  v.  Greenbank  there  is  an  express  power  as  to  the 
real  estate ;  but  as  to  the  personal  Lord  Hardwicke  says,  **  it 
is  given  to  her  separate  use,  in  which  case  it  is  the  rule  of 
dK  Court,  that  a  feme  covert  may  dispose  of  it/*  and  con- 
dodes  by  saying,  that  as  she  was  above  the  age  of  17,  her 
viD  was  an  appointment  of  the  personal. 


48 


X7»9. 


Fettiplacb 

OORGBS. 


Lord  Chancellor. 
The  first  case  upon  the  subject  is  a  very  old  one  in  TothiUf 
Aat  where  a  woman  from  her  separate  stock  has  saved  a  sum 
of  money,  she  may  dispose  of  it.  It  does  not  appear,  what 
die  word  "  9tock^*  means.  I  know,  there  is  a  vast  number  of 
caaes  upon  it :  but  I  have  always  thought  it  settled,  that  from 
Ae  moment,  in  which  a  woman  takes  personal  property  to  her 
sole  and  separate  use,  from  the  same  moment  she  has  the  sole 
and  ^  separate  right  to  dispose  of  it  (^).  It  b  incident  to  dis- 
pose of  the  savings  out  of  her  personal  estate.  She  certainly 
night  enjoy  it ;  and  as  to  the  produce,  that  is  all  merely  per- 
property.  If  she  makes  no  disposition,  the  husband 
as  next  of  kin,  not  in  consequence  of  the  marital 
fi^it  (S6).  Upon  the  cases  I  have  always  taken  this  ground ; 
thai  personal  property,  the  moment  it  can  be  enjoyed,  must 
lie  cajoyed  with  all  its  inddents.    The  bill  must  be  dismissed. 


I «.  w  -  i.  I 


(24)  Pylnu  v.  Smith,  post, 
189.  Rich  V.  CockeU,  Vol.  IX, 
Parket  v.  White,  XI,  209. 
V.  Uhe,  XIV,  302,  and 
antkoritios  in  the  note 
V,17. 


(25)  Lord  Loughborough  ex- 
presses a  contrary  opinion,  post. 
Vol.  Ill,  246,  7,  hi  WattY.  Watt; 
and  Ld.  Eldon,  in  Garrich  v.  L)rd 
Camden,  XIV,  372.  See  also 
Bailey  v.  Wright,  XVI II,  49. 


The  moment 
a  woman  takes 
personal  pro^' 
party  to  her 
sole  ose,  she 
has  the  sole 
right  to  dis- 
pose of  it 
[•40] 
If  no  disposi- 
tion of  wife*!! 
separate  pro- 
perty, husband 
succeeds  as 
next  of  kin» 
not  by  marital 
right. 
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1TO9.  SEDGWICK  v.  WATKINS. 

Nov.  12lA« 
3  Bro.  C.C.  11.   1\T^^*  ^f^(^  moved  for  a  writ  ofne  exeat  regno.    The  onfy 
Ne  exeat  regno  evidence  to  support  the  application^  whkh  was  by  a 

upon  affidayit  wife  against  her  husband,  was  her  affidavit;  and  the  case  of 
of  wife  against  Lady  Strathmore  v.  Bowee  was  mentioned  for  it ;  and  2  Veid. 
hnsbaDd  re-      343.  ^^^^  in  a  biU  by  awife  it  was  aUeged,  that  the  husband 

intended  to  go  abroad  in  order  to  avoid  the  efiect  of  a  judg^ 
ment ;  and  the  writ  of  ne  exeat  regno  was  granted. 


fused. 


Lord  Chancellor. 

Nq  doubt  she  may  make  application  for  it :  but  the  questioa 

isy  by  what  evidence  she  can  support  it,  and  whether  her  affi« 

Wife's  evi-       davit  can  be  read  to  afiect  her  husband.     For  security  of  die 

dence  against    peace  (^)  indeed  ex  necessitate  ret  she  may  make  an  affidavit 

hnsband  allow-  against  him ;  but  cannot  sustain  an  indictment    I  do  not  know 

on  y  or  se-  ^^^  catse,  either  at  law  or  in  this  Court,  where  the  policy  of  die 

I.  ^  u    l&w  allows  it  in  any  other  instance.    It  was  once  done  in  the 
peace ;  but  sbe  i.\rx  -Vi  «  ^«    ' 

cannot  sastain  *™^  ^^  Queen  Elizabeth  by  Serjeant  Puckering^  and  refused* 

indictment        immediately  after  by  Lord  EUesmere^  when  he  came  to  die 

against  him.      seals ;  and  has  not  been  done  since.     I  have  always  taken  it 

to  be  a  rule,  that  a  wife  can  never  be  evidence  against  her 

husband,  except  in  the  case  I  have  alluded  to  (^}. 

[50]  — ^. 

1789. 
Nm.VOth,  COLMAN  v.  SARREL. 

!^*^/J!ft  dEORGE  DAVY,  11th  Jmw?,  1767,  assigned  by  deed  to 
,  trustees  lUOO/.  5  per  cent  Bank  annuities  in  trust  nir 

volnntarv  deed  *^^^^  Sarrel  for  life,  in  case  she  should  survive  him ;  and  a^et 
delivered  up,   ^^^  death  for  such  child  or  children  of  her,  and  in  such  pro^ 
dismissed.         portions,  as  she  should  appoint ;  with  a  proviso,  if  she  should ' 
Cross  bill  to     live  in  any  other  place,  than  that,  in  which  the  grantor  should  * 
execute  it,  re-  reside,  to  be  void,  but  not  otherwise.    The  deed  contained  a 

tamed  for  a     covenant  by  him,  that  if  he  should  survive  her,  he  would  pajf^ 
year,  with  11-  Vl 

berty  to  sue 

upon  a  cove-         C^^)  BeyiCs  cate.^Ves.SfBea.    ville,   and  Percy  v.  Paweti,    ie 

nant  in  the       182.  Dobbym*$  ease,  ^Ve9.^B€a.  Mr.  Beames's  Brief  View  of  the 

deed.                  183.  Wnt  of  Ne  Ex.  Reg.  36.  40, 

(27)  See  post.  Vol.  X.  65,  6,  2nd  edit. 

in  De  Mannevilk  v.  De  Manne' 
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die  interest  and  dhidends  to  such  of  her  children,  and  in  such 
proportions^  as  she  should  appoint  the  principal.  At  the  time 
of  the  deed  his  wife  and  her  husband  were  Uving.  The  oon- 
■deration  expressed  in  the  deed  was  for  some  satisfaction  for 
fle  njuries,  the  grantee  had  received  from  the  wife  of  the 
gnntor.  No  actual  transfer  of  the  stock  ever  took  place. 
Joam  Sarrelf  having  survived  the  grantor,  appointed  by  will 
SDOL  of  this  fund  to  one  child,  and  200/.  each  to  two  others. 
CokmoM,  as  executor  of  the  grantor,  filed  a  bill  to  have  the 
deed  delivered  up,  as  being  voluntary.  The  children  filed  a 
oois  bill  to  have  the  deed  carried  into  execution  by  a  decree 
upon  the  executor  to  transfer  the  stock  to  their  trustees.  By 
die  evidence  of  Plaintiff  in  the  original  bill  it  appeared,  that 
Ae  witness  had  gone  into  a  room,  in  which  he  found  Davy, 
lis  wife,  and  Mrs.  Sarrel;  that  Mrs.  Davy  had  her  hand  to 
kr  head,  as  if  she  had  received  a  blow,  and  complained  to  the 
witness,  that  her  husband  had  beaten  her.  That  at  the  time 
of  the  execution  of  the  deed  Mrs.  Sarrel  had  threatened 
-to  kffl  him,  had  pursued  him  through  the  town  with  a  knife, 
«id  had  said,  she  had  purchased  a  shroud  for  him.  In  1770 
lie  applied  for  a  supplicavii  against  her,  and  she  was  bound 
aoeoidingly.  He  resisted  this  deed  in  his  life,  when  threatened 
with  a  suit  upon  it. 


1789. 


COLMAN 
V. 

Sarrbu 


Solicitor  General  and  Mr.  Cooke,  for  Plaintiff  in  the  ori- 
ginal biU. 
Upon  ^e  face  of  this  deed  it  appears  to  be  pro  turpi 
f  ii(88);  and  therefore  they  can  have  no  assistance  in  this 
Court    The  *only  consideration  expressed  in  the  deed  proves 
it  fimdnlent;  for  by  the  evidence  it  is  false*    As  to  the  relief 
pnyel,  if  there  was  nothing  more  in  the  case,  than  that  the 
deed  h  not  available,  that  would  have  a  tendency  to  dismiss 
AebiD;  because  if  it  is  not  a  complete  conveyance  of  the 
slodc,  which  will  not  pass  without  an  actual  transfer,  what  oo- 
canon  has  the  Plaintiff  to  come  into  Equity,  when  nothing  can 
he  made  out  against  him  at  law ;  according  to  your  Lordship*s 

determination 

fSS)  Hie  security  must  be  for    Amb.  643.      Gray  v.  MatMe^, 
hiate  cohabitation,  in  order  to    post.  Vol.  V,  286. 
alect  it  as  given  pro  turpi  causa.  ^ ^ 


[•51] 


»T 


cAB&a  w  cimi(smY> 


naa 


COLMAN 
V. 

Sabbsl. 


d^tenftabiadon  the  other  day  in  iud^ther  case;  Hwiirbem  mii 
ingtniment  cannot  be  proeaeded  upon  at  law,  lhe»  is  no  grawkl 
to  eome  into  this  Court  far  relief  against  it.  But  diere  is  a 
ground  for  reKef  in  this  case;  because  upon  the  coTOiaiit  m 
the  deed  an  actioti  would  certainly  lie;  therefcnce  it  fidk  mlUn 
the  dass  of  cases  upon  deeds  obtained  throng  improper  ndhh 
ence;  yet  not  being  within  reach  of  the  law,  they  wonld 
vail  there ;  to  prevent  which  a  G>urt  of  Equity  will  in! 
The  grantor  appears  ddier  from  the  influence  of  aa  impioper 
afiection,  or  a  well-founded  apprehension^  not  to  have  been  eo 
wdl  master  of  his  understanding,  as  to  be  fit  to  be  consid«nd 
sk£  juris  in  any  transaction  with  diis  woman.  Whato^sr  it 
might  have  been  in  other  affairs,  she  had  gained  such  ab 
influence  on  his  fear  or  affection,  that  he  had  no  wiH  of  Iris 
owa  as  to  his  property,  when  she  told  him  her*s«  Whenever  Aft 
demanded  and  threatened,  he  never  could  resolve  to  refuse  ber* 


Mr.  Matufieid  and  Mr.  Grimavood^  for  Defiendant. 
That  he  had  an  affection  of  some  sort  for  this  woman  eamio(t 
be  doubted:  but  that  there  was  any  thii^  ciriminal  in  it,  is  190^ 
suggested  either  by  their  Ull  or  answer  to  the  cross  bilk 
What  was  the  foundation  of  their  intimacy  does  not  appear; 
but  there  was  nothing  criminal  in  it. 


Lord  Chancellor. 
Clause  in  a  I  do  not  understand  it  so.     The  clause  in  the  deed  conveys 

deed  of  assign-  ^^it  idea  to  my  mind ;  but  not  sufficiently  to  found  a  decision 
ment  of  stock  ^^^  ^^     g^|.  gupp^ging  it  so,  the  want  of  collateral  allegatkw 

shall  not  prevent  the  Court  from  lookii^  into  it.    I  suspect  it 
man  to  a  mar-  "^  ^  tr^r^ 

ried  woman  to  be  so,  but  it  may  be  otherwise ;  and  a  suspicion  is  not  ap 
that  she  shall  authority  to  go  upon.  He  lived  seventeen  years  afterwaids. 
live,  where  he  She  certainly  behaved  yery  iB;   they  both    behaved  very  iD; 

residesythoDgh  but  the  ill  behaviour  is  not  pointed  to  the  time  of  the  execiitioil 

•  •         • 

suspicious,  18  ^  ijjg  deed.  There  is  no  one  article  applicable  to  that;  anjl 
^^    '^  ^^h^iA  ^^^^  sin^  clause  is  not  sufficient  information  to  go  upOQ. 

u  .1 •     The  shortest  way  is  to  dismiss  the  bill  (29).    As  to  the  croai 

It  pro  turpi  ''  •  .  ^     '  •     ^ 

biO; 


Want  of  alle- 
gation shall 
not  prevent 
the  Coort  from  looking  into  the  consideration.  * 


(29)  See  post,  Hamwrd  v.  f)im$d(ik.  Vol.  XVII,  111,  and  fbo 
note,  V,  371. 
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bill;  the  deed  bow  Cotnes  to  be  considered  as  a  mere  voluntary 
4  "what  can  they  make  of  it  (80)  2 


11B6L 


For  Plaintiffs  in  the  <:reB8  ImU. 

is  99t  a  mere  voluntary  agreement,  but  a  voluntary  gift  of 
jnoi  to  ia(ke  place  tifl  after  hia  death ;  and  therefore  Utey 
nvein  ihe  same  situation  as  legatees  of  stock.  The  conse- 
fiao^  ia,  that  his  executors  at  his  death  become  trustees  under 
Am  voluntary  gift  £or  the  persons^  to  whom  it  is  given ;  as  they 
wmM  have  been,  if  he  had  given  it  by  his  will.  Then  there 
iia  covenant  in  the  deed,  which  creates  a  debt;  and  the  paity 
cones  to  be  paid  out  of  the  assets  as  for  any  other  debt* 
fitlwr  an  action  of  debt  or  covenant  would  lie ;  but  they  come 
Wto  this  Court  in  the  common  way.  It  is  not  ft  case  for  making 
pstfiact  a  defective  voluntary  agreement ;  but  here  is  a  deed 
under  seal  conveying  to  trustees.  It  is  an  equitable  gift  instead 
of  a  legal  one. 

Lord  Chancellor. 
If  you  have  it  at  law,  there  is  an  end ;  if  not,  the  question 
i^  whether  you  can  have  a  voluntary  agreement  executed  ifi 
Efuty*  The  difficulty  is  to  shew  a  case,  where  any  voluntary 
gift  has  been  executed  in  Equity.  You  are  now  upon  a  ques- 
tion, whether  a  Court  of  Equity  will  set  up  a  deed,  you  cannot 
proceed  upon  at  Law* 

Far  Plaintiffs. 
ViUars  \.  BeaumotU^  1  Vern.  100:  Boug/Uou  v^Boughian^ 
IJii.  625:  1  Vem.  365:  Lechmere  v.  Earl  of  Carlisle, 
8P«  WilL  S22.  Besides  in  die  present  deed  there  is  a  cove- 
In  WUUamson  v.  Codrington^  1  Ves.  514,  Lord  Hard- 
retained  the  bill,  and  would  not  drive  the  party  to  a 
lemedy  at  law.  The  single  question  is,  whether  a  voluntary 
attjgnment  by  deed  of  stock  is  not  sufficient  to  pass  that  stock 
as  against  volunteers ;  or  in  other  words,  whether  a  man  may  not, 
jeterving,  as  he  intended  to  do»  the  stock,  and  receiving  the 
dividends  during  his  life,  make  a  final  gift  of  it  to  take  place 
^fter  his  death  by  deed,  as  well  as  by  will ;  so  as  to  lay  an  ob- 
^glitioD  tqpon  his  executors,  as  if  he  left  it  as  a  legacy.    The 

stock 


CoLuail 

V. 

Sarrbu 


(89)  1  Ailu  10.    M(Uth€Wi  V. 


I  Mad.  6^. 
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stock  was  transferred  as  &r,  as  it  could  be  hj  deed.  They 
come  as  to  the  transfer  upon  the  effect  of  a  deed  ccmipletely 
executed,  asking  nothing  more.  There  are  many  dicia  in  the 
books,  but  no  cases  exacdy  like  this.  They  are  only,  where 
ihe  Court  has  been  called  upon  to  aid  defectrre  ocmTeyanoes, 
by  which  a  volunteer  claims  against  an  heir  at  law ;  and  there 
the  person  claiming  against  the  heir  must  produce  a  conrej^anoe 
by  a  proper  instrument;  which,  if  he  cannot  do,  the  hdr^s 
right  attaches ;  of  which  he  shall  not  be  deprived  by  a  defective 
attempt  of  his  ancestor.  The  only  case  is  1  P.  Will.  60  (31 ) ; 
where  a  voluntary  settlement  was  allowed  to  raise  a  trust  upon 
consideration  of  blood  between  two  half  brothers ;  and  the 
authority  of  that  case  has  been  questioned ;  for  to  be  stfre  it 
was  a  bad  reason.  There  are  dicta  in  the  abridgments  which 
the  original  cases  frequently  do  not  support ;  which  all  resohre 
into  the  right  of  the  heir  at  law.  There  is  no  rule  preventing 
this  disposition  of  stock  in  Equity  by  deed.  It  is  a  disposition 
of  a  chose  in  (iction.  It  is  true,  it  b  not  exactly  like  other 
ckoses  in  action ;  because  there  is  a  mode,  by  which  to  most 
purposes  the  legal  interest  may  be  transferred,  viz.  the  common 
mode  at  the  Bank ;  but  it  is  in  truth  a  chose  in  dctkm;  and 
there  can  be  no  doubt,  that  a  voluntary  assignment  of  a  ckase 
in  action^  though  to  take  place  after  a  man's  death,  is  good  in 
Equity  to  make  the.  executor  aftier  the  death  of  the  assignor  a 
trustee  for  his  assignee.  There  is  no  rule  or  principle  prevent- 
ing such  a  disposition  as  this  from  operating  exactly  in  the 
same  manner  as  a  legacy  by  will.  It  must  imply  the  same  ob- 
ligation upoh  the  executor  as  a  will  to  transfer  the  equitable 
interest  after  his  death.  Though  fireehold  cannot  be  conveyed 
in  futuro,  stock  and  ehoses  in  action  may.  There  is  no  express 
covenant  in  the  deedj  that  the  executors  shall  transfer,  though 
certainly  the  sense  is  tantamount  to  that ;  if  there  were,  there 
are  cases  to  be  found,  in  which  voluntary  covenants  have  been 
executed  here,  as  that  in  Vesey  in  which  Jliord  Hardwicke  went 
much  at  large  into  the  reasons.  The  argument  against  it  was 
upon  the  nature  of  the  covenant  being  voluntary.  It  was  strictly 
not  so  clear  as  this ;  for  it  was  a  general  covenant  obliging  him^ 
self,  his  heirs,  executors,  and  administrators  to  warrant  the 
plantation,  negroes,  cattle,  &c.  upon  which  no  action  of  debt 

woul4 
(81)  Wattt  V.  Bullasi  Seo  the  notes  in  the  4th  edition. 


CASES  IN  CHANCERY. 


54 


maid  lie.  Here^  I  thinks  it  would;  for  wherever  there  is  a 
oovenaat  to  pay  a  sum  certain,  or  which  can  be  reduced  to  cer- 
tainty, action  of  debt  will  lie.  Here,  as  she  directed  the  shares, 
it  is  matter  of  calculation ;  for  the  covenant  is  to  pay  according 
to  soch  shares,  as  she  shall  direct.  The  case  in  Vesey  has  gone 
a  great  way  ftrther ;  for  there  notlung  could  be  recovered  but 
damages.  These  children  are  entided  out  of  the  assets.  The 
leaaon  of  those  cases  ^ving  effect  to  voluntary  covenants  would, 
if  he  had  said  in  terms  **  I  covenant  that  my  executors  shall 
"  transfer,  &c."  have  bound  the  stock ;  and  her  appointees 
wmdd  have  a  right  to  come  here  upon  the  ground  of  this  inte- 
rest; for  if  upon  a  general  covenant  to  warrant,  which  gives  a 
mere  right  to  sue  for  damages,  Lord  Hardwicke  at  once  gave 
idief  in  Elquity,  there  is  no  doubt,  that  he  would  not  have 
cent  it  to  law  in  such  a  covenant,  as  I  suppose.  If  that  would 
be  the  eflfect  of  such  a  covenant,  though  this  deed  contains  no 
words  precisely  amounting  to  it,  yet  in  Equity  that  effect  can 
be  produced* 


1789. 


COLMAN 
V. 

Sarrel. 


For  Defendants  in  the  cross  bill. 
Probate  of  her  will  in  the  Ecclesiastical  Court  is  not  suffi- 
cient: it  ought  also  to  have  been  proved  in  this  Court. 


For  Defendants. 


Lord  Chancellor. 

The  proof  in  the  Ecclesiastical  Court  is  sufficient,  as  far  as  Probate  of  will 

it  goes;  if  there  is  any  thing  particular  in  it,  the  ulterior  proof  ^^  ^^®  Ecele- 

may  be  proceeded  upon  in  this  Court.  "»»^?*^  ^^^^ 

sufficient,    as 

far  as  it  goes ; 

farther  proof  if 
The  only  case  for  it  is  that  in  P.  WilL  and  in  Goring  w.  Nash,  necessary  may 

SAUu  189,  liord  Hardwicke  expressly  denies  that  to  be  law.  be  proceeded 

on  in  this 
Lord  Chancellor.  Court. 

If  you  can  bring  an  action,  you  may.  The  covenant  seems 
to  be  but  in  aid  of  the  form  of  the  transfer.  The  only  case 
coming  near  it  is  that  in  Vesey,  but  it  is  not  so  clear  a  case,  that 
a  Court  of  Equity  will  take  it  out  of  the  hands  of  a  jury. 
Where  a  deed  is  not  sufficient  in  truth  to  pass  the  estate  out  of  Where  deed 

the  ^^  notsafficient 
to  pass  the  es- 
'    tate^  but  party  mast  come  into  Equity,  Court  ncfcr  executes  avolun- 
tary  agreement. 
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Where  neces* 
sary  to  come 
to  Equity  to 
raise  an  in- 
terest by  way 
of  tmsty  there 
must  be  at 
least  a  merito- 
rious coDsider- 
ation. 


die  hands  of  die  conveyer^  but  tihe  paHy  mist  ooiM  mt<rEi^ii&gr# 
the  Court  has  never  jret  executed  a  yohuitary  agnemmL  To 
do  so  would  be  to  make  him,  who  does  not  suffidendjr  eonvej^ 
and  his  executors  after  his  death,  trustees  for  the  peraoOf  tci 
whom  he  has  so  defectively  conveyed ;  and  there  is  no  <mB^ 
where  a  Court  of  Elquity  has  ever  done  that.  Whenever  ]po« 
come  into  Equity  to  raise  an  interest  by  way  of  trust,  you  oMCt 
have  a  valuable  or  at  least  a  meritorious  conaideratioiL  Noduiig 
less  will  do  (82). 

For  Plaintiffi  in  cross  bilL 
One  of  the  executors,  who  disputes  this  deed,  is  himself  • 
subscribing  witness* 

Lord  Chancellor. 
Perhaps  he  was  called  in  to  execute  it  without  kasowing  tlMI 
contents ;  that  is  the  best  excuse  he  can  make. 


Upon  application  for  costs  to  the  trustee  in  the  deed ; 


No  costs  to 
any  party 
claiming  imder 
a  contract  not 
meritorioast 
even  though 
recovered 
upon;  not 
eren  to  a 
trustee. 


Lord  Chancellor. 
I  shall  not  give  him  his  costs.  Let  those,  who  manufactured 
the  deed,  give  them  to  him.  It  is  impossible  for  tne  to  give 
costs  in  such  a  case  as  this.  Every  one,  who  hears  this  caee, 
though  it  does  not  amount  to  duress,  knows,  that  it  is  not 
meritorious.  Even  if  you  recovered  iqpon  thb  deed,  I  would 
not  give  costs  to  any  one  claiming  under  a  contract^  sucb  as 
it  is  (33). 


Upon  application  to  have  some  provision  made  as  to  dbe 
costs  of  the  action ; 


Lord  Chancellor. 
If  the  trustee  or  representatives  are  insolvent  they  must  give 
security  for  the  costs  of  the  action. 


(32)  1  F<mb.  Treat.  Eq.  41.  (33)  The  trustee's  cosU  were 
EUimn  v.  EUmn,  post,  Vol.  VI,  afterwards  refused  on  petition, 
656.  2  Cox,  206. 
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The  decree  was,  "  That  the  original  bill  should  be  dismissed 
**  without  costs ;  that  the  cross  biU  should  be  retained  tvrelve 
"  moRtlis^  during  which  time  the  Plaintiffs  in  it  should  be  at 
"  fiberty  to  bring  an  action  upon  giving  security,  to  be  ap» 
^  pioved  by  a  Master,  to  answer  the  costs  of  it ;  on  non-com- 
« idiance  with  these  terms  the  bill  at  the  end  of  the  year  to 
"  stand  dismissed  with  costs.*' 

The  Plaintiffs  in  the  cross  bill  did  nothing  till  the  1st  NofDemr 
her 9  1 790 ;  when  they  applied  to  have  the  time  for  bringing  the 
action  enlarged  for  six  months;  which  the  Lord  Chancellor 
thought  reasonable,  and  ordered.  Upon  that  order  they  com- 
meneed  the  action  without  ^ving  security  for  the  costs.  Upor. 
die  11th*  Mr.  MUford  moved  to  amend  the  minutes  of  the  last 
(wder  by  inserting  the  terms  contained  in  the  decree;  and  the 
hard  Chancellor  granted  the  motion,  declaring  he  Want  not 
Id  discharge  the  terms,  when  he  enlarged  the  time. 


fid 
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[♦56] 


ANONYMOUS. 

T>ETITION  in  consequence  of  a  private  act  of  parliament 
for  the  sale  of  an  estate  and  the  disposition  of  the  money 
trifling  firom  it ;  in  which  act  inier  alia  it  was  enacted,  that  the 
money  arising  from  the  sale  should  be  invested  in  the  Bank  in 
Ae  name  and  with  the  privity  of  the  AccountarU  General, 
The  petition  was  for  an  order  for  that  purpose. 

Lord  Chancellor. 
From  the  petition  as  stated  I  have  nothing  to  do  with  it  It 
appears  by  that,  that  the  act  of  parliament  has  given  me  no 
lathority  to  make  any  order  about  it.  Money  is  frequently  to 
be  paid  in  by  the  authority  of  the  Court ;  frequently  the  Court 
has  a  right  to  look  into  it.  Here  it  is  to  be  pdd  to  the  Ac- 
emaUant  General.  When  an  act  of  parliament  does  refer  it  to 
this  Court  either  by  petition,  or  in  any  other  manner,  I  think 
myself  bound,  as  every  other  magistrate  b  bound,  where  an 
act  of  parliament  gives  authority,  to  obey  its  directions ;  but 
here  is  no  authority  given  upon  the  face  of  the  petition.  The 
mere  petitioning  gives  me  no  authority  to  act ;  for  the  Ac^ 
€mmiant  General  is  obliged  to  receive  it  by  the  act  of  par- 
Gan^t. 


178P. 
Noc.  29IA. 
Where  mo- 
ney is  directed 
by  an  act  of 
parliament  to 
be  paid  to  the 
AccofunJlaniQe'' 
neral;   he   is 
bomid  by  the 
act  to  receive 
it,   and  the 
Court  will  not 
make  an  order 
for  that  pur- 
pose. 
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1789. 
j^  ^^^  DORAN  r.  ROSS. 

3  Bro.  C.a  27.    A^  DANCASTLE  previously  to  her  marriage  with  James 
Marriage    set-  Doran,  settled  her  property  by  indenture  recitbg  generaUy, 

tlement  not  al-  ^ij^t  she  was  seised  of  an  estate  in  fee,  and  possessed  of  S24/. 

,  ^.      .  .         short  Bank  annuities ;  which  she  conveyed  to  trustees  for  the 
of  the  mten-  . 

tioD  •  the  re-    ^^^^''^S  purposes :  as  to  the  real  to  JDoran,  and  his  intended 

cital  being  too  ^^^>  ^^^  ^^^  survivor  for  their  lives ;  remainder  to  trustees  to 
general,  and  preserve  contingent  remainders ;  remainder  to  the  children  in 
nothing  debon  tail  in  the  usual  way  with  provisions  for  maintenance  and  edu- 
the  words  to  do  cation,  and  powers  of  leasing  and  sale  with  consent  of  the 
^     ^*  husband  and  wife,  or  the  survivor ;  the  money  to  be  laid  out 

with  the  same  power  of  changing  the  securities ;  remainder, 
if  no  children,  to  the  husband  in  fee.  As  to  the  annuities,  to 
the  separate  use  of  the  wile  and  her  assigns  for  life ;  then  to 
the  use  of  the  husband  for  life ;  then  from  and  after  the 
decease  of  J.  Doran  and  his  intended  wife,  and  the  survivor, 
among  the  children' at  twenty>one,  or  marriage,  as  tenants  in 
common ;  but  if  no  children,  or  being  any,  they  should  die 
before  twenty>one,  or  marriage,  then  if  the  wife  survived  the 
husband,  to  her  absolutely ;  but  if  she  should  die  in  his  Eft, 
then  "  if  lier  nephew  Terence  Tiemey  should  be  alive,  the 
*^  trustees  shaU  immediately  after  her  decease  seU  so  much,  as 
"  will  raise  500L  to  be  paid  to  Terence  Tiemey,  his  exe^ 
cutors,  administrators,  and  assigns,  for  his  own  use ;  and 
that  t/iey  shall  stand  possessed  of  the  residue  in  trust  for 
him  and  his  assigns  during  his  natural  life  i^  and  after  his 
death  to  sell  so  much  as  would  raise  1000/.  for  the  appoint- 
ment of  the  wife,  if  any ;  the  residue  in  trust  for  J.  Doran, 
his  executors  and  administrators.  There  were  powers  to 
change  the  stock  with  consent  of  the  husband  and  wife.  The 
marriage  took  place ;  they  had  no  children ;  the  husband  sur- 
vived the  wife ;  the  sum  of  500/.  was  raised,  and  paid  to 
Ticrney;  but  as  he  claimed  also  under  this  deed  to  have  the 
annuities  for  his  life,  Doran  brought  this  bill  against  him  and 
the  trustees. 

Solicitor  General  and  Mr.  Mansfield,  for  Plaintiff. 
The  question  is,  whether  upon  the  particular  limitations  in 
this  deed,  in  the  event  of  the  Plaintiff's  wife  dying  without 

issue 
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issue  in  his  life^  he  is  entitled  to  receive  these  annuities  during         1789. 
In  life,  or  whether  they  are  to  go  to  the  defendant  Tiemey*       Doram 
As  the  parol  evidence  is  only  to  the  general  intent,  it  cannot  ^^ 

•be  read.    But  at  all  events  Ttemey  has  only  an  estate  for  life ;         Boss, 
and  it  will  revert  to  the  Plaintiff  subject  to  the  power  reserved 
to  the  wife.    The  question  depends  upon  the  true  construction 
of  this  deed.    If  that  construction  is  made,  which  might  be 
the  intention  of  the  parties,  it  will  be  consistent,  otherwise  it 
is  inconsistent  with  itself.     The  Umitation  to  the  husband  after 
the  life  estate  of  the  wife  is  as  absolute  and  unconditional  an 
estate  fer  Ufe  as  possible.    These  words  *^from  and  after  the 
**  decease  of  J.  Doran  and  his  intended  vnfe  and  the  survivor^ 
must  rule  the  whole :  upon  them  every  subsequent  part  must 
depend.     No  farther  trust  could  consistentiy  with  the  words 
arise  till  after  the  death  of  the  survivor.     It  must  mean  upon 
die  words  in  general,  that  the  trust  to  Tiemey  must  take  place 
consistently  with  the  preceding  trusts ;  that  is,  not  during  the 
fife  of  the  husband ;  or  else  the  words  must  be  altered  by  in- 
serting the  word  **  his""  instead  of  **  her;'  as  that  immediately 
sfker  his  decease  the  trust  for  Tlerney  should  take  place.  This 
would  make  it  consistent,  and  Tiemey  would  come  in,  as  he 
ought,  aft^  the  death  of  the  husband.    But  the  other  con- 
stmetion  makes  her  do  away  every  thing,  she  had  before  done 
fer  the  husband ;  for  Tiemey  is  a  much  younger  man  than  the 
Fbdntiff,  who  could  have  no  chance  of  surviving  him.    But 
diere  is  another  ground.    The  words  *'  him'*  and  *^  his**  may 
mean  the  Plaintiff;  and  that  is  tiie  construction  put  upon  it  by 
liermey  and  the  trustees ;  for  the  dividends  of  these  annuities 
were  paid  to  the  Plaintiff  for  some  time,  till  some  person  look- 
mg  over  the  deed  thought,  there  was  a  ground  for  this  claim. 
In  general  the  words  **  him**  and  **  /us**  would  refer  to  the  last 
antecedent,  that  is  Tiemey;  but  if  meant  to  signify  him,  they 
are  inaccurate ;    for  the  word  **  assigns**  is  improper.    The 
power  of  consenting  to  change  the  securities  is  given  to  the 
husband,  and  not  to  1  iemey.    We  have  not  got  the  will  of 
Mrs.  Doran  ;  but  it  is  suggested,  that  she  bequeathed  the  sum 
of  1000/.  over  which  she  had  a  power  of  appointment,  to 
Tiemey f  after  the  death  of  her  husband. 


M  a  CASBS  IN  CHAKCB&Y. 

fMK  Lard  Crakckllor. 

^f^  Tbat  would  be  of  no  luc;  for  it  would  only  shew,  whait  a&e 

uidentood  it  to  be ;  but  i  cannot  take  her  interpretation. 

ItoM 

r  59  1  Mr.  Sehojfn,  for  Defendant. 

It  is  material  to  consider  the  situation  of  these  partie»|toe- 
vious  to  the  marriage.  Daran  had  nothing  of  his  owik  Upon 
the  settfement  it  appears^  he  contributed  nothing ;  for  it  ifri#i 
her  title,  and  does  not  state,  that  he  has  anything.  She 
having  dominion  over  the  whole,  the  real  is  settled  in  the  con^ 
mon  form :  which,  there  being  no  children,  he  enjoys  now.  Aa 
to  the  rest ;  she  being  sole  owner  thought  herself  at  liberty  to 
dispose  of  it  in  this  manner.  The  parts  of  the  settlement 
relating  to  that  must  be  taken  together.  The  dause,  in  caae 
of  children  giving  it  to  the  husband  after  death  of  the  wife 
for  his  Bfe,  only  respects  his  being  obliged  to  maintain  theoL 
According  to  Defendant's  construction  nothing  is  to  be 
changed,  but  the  Court  is  to  determine  grammatically. 

Lard  Chancbllor. 
No  argument  concerning  whose  it  was,  or  what  itwaa  na- 
tural   to  do  with  it,   is  materiaL     The    single  question  is^ 
whether  the  words  necessarily  infer,  thai  she  meant  to  go  ccHfe- 
If  any  thing  in  trary  to  what,  she  had  done  before.    If  the  recital  contained 
the  recital,  by  airf  thing,  to  which  this  phrase  stood  in  contradiction,  I  might 
which  to  cor-  correct  the  phrase,  as  has  been  decided  by  former  cases.    But 
rec  ,  It  may  be  ^y^f^  jg  ^o  instance,  where  there  is  not  something  dehors  the 

words  to  do  it  by.  In  the  former  case  I  would  have  said,  diey 
had  forgot,  what  they  had  stated  in  the  recital.  But  here  tihe 
recital  is  too  general ;  and  there  is  nothing  in  it,  but  widi 
reference  to  what  follows ;  and  no  case  has  gone  so  far.  Then 
will  the  words  "  immediately  after  her  decease^  necessarily  go 
not  only  to  the  500/.  but  also  to  the  trust  of  the  annuities  so  as 
to  make  them  accrue  to  Tiemey  for  life,  contrary  to  what  die 
had  before  said.  The  objection  as  to  the  word  *^  assigni^ 
occurs  upon  both ;  for  though  she  had  a  life  estate,  yet  it  is 
given  to  her  assigns.  The  deed  sets  out  without  reference  to 
any  contingency.  It  gives  to  the  husband  an  absolute  estate 
for  life ;  and  that  is  given  even  against  children,  or  any  dis-  . 
position  by  her.     I  think,  the  intention  is  in  Plaintiff's  favour. 

I  have 
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i  bwe  mo  donbty  they  did  not  mean  to  trice  away  Ms  estate         17W. 
fv  tbe  benefit  of  liemefff  when  tt  was  not  done  for  the  benefit        -rr^^ 
el  the  duUbren ;  bat  1  am  afiraidy  I  hare  not  foundation  enou^ 
togovponf  itwonld  be  too  haiardom  a  eonstrnction.    The         Ros9. 
fctt  muBt  be  dismned ;  but  without  costs.     I  caxmot  give  costs  Costs  refused. 
igidMl  the  pretendons  of  «such  a  Plaintifi;  as  thi»;  for  I,       [  *60  ] 
MA    H  was   intended   in  his  favour,  if  they  had  known 
t9  Mprese  themselves  (34)« 

693;  but  not  against  creditors. 
Jenkins  v.  Quinchantf  596,  n. 

Will  made  upon  mistake  of 
testatrix  not  altered  to  comply 
with  the  intention,  where  no 
words  to  shew^  what  the  will 
would  have  been,  if  that  mistake 
had  not  been  made.  Smiih  v. 
Maiiland,  post,  302. 


(34)  Settlement  may  be  re- 
formed according  to  the  inten- 
tioDy  declared  in  the  recital; 
post,  171.  Paifne  v.  Cottier.  The 
MarquU  of  Toumshend  v.  Stan- 
jftoam.  Vol.  Vf ,  396.  Beamnumt 
¥:Bramieyt  iTWu.  41 ;  or  by  a 
biter  an  the  marriage,  post, 
Bmmow  V,  Niiimtfft^n,  Vol.  V, 


CRAVEN  p.  TICKELL. 

¥N  March  1787,  Plaintiff  a  builder,  havuig  already  begun 

die  house  in  question,  entered  into  an  agreement  with 

defendant  I  by  whieh  Plaintiff  was  to  complete  it  as  a  public- 

hoase  according  to  a    plan  given  by  Defendant*s  surveyor, 

WUmoi.    Plaintiff  was  to  lay  out  300/.  upon  it.    All  the  ex- 

JtiiM  above  that  sum  was  to  be  defrayed  by  the  Defendant. 

The  house  was  to  be  completed  by  December ;  and  from  the 

of  its  being  finished  Defendant  was  to  accept  a  lease  for 

years  at    the  yearly  rent  of  SSL  10s.    There  was  a 

proviso^  that  the  workmen  should  be  paid  according  to  the 

and  value.    After  the  parties  had  proceeded  some 

aeeordii^  to  the  agreement,  Wilmot  got  possession  of  the 

flaa  by  a  stratagem,  and  refused  to  re-deliver  it,  and  endea- 

•vemed  to  stop  the  workmen.     Plaintiff  however  proceeded, 

and  fiiuehed  the  hoijise,  of  which  he  gave  Defendant  notice, 

desiring  him  to  fiilfil  his  part;  and,  no  answer  being  received, 

farOHgbt  the  lull  for  specific  performance,  and  an  account  of 

what  was  expended  above  SOO/.    This  bill  was  resisted  upon 

the 


178ft. 
Dee.4tk. 

Small  devia^ 
tions  from  a 
plan  agreed 
upon  for  build- 
ing not  mate- 
rial; other- 
wise, if  obsti- 
nate or  cor- 
rupt. 


00 
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tihe  ground  of  deviations  from  the  plan,  which  aooordingtd 
the  evidence  consisted  in  having  a  step  at  the  door^  which  was 
said  not  to  be  usual  in  pubUc  houses ;  there  were  also  two 
chimnies  in  the  club-room^  which,  though  originally  intended, 
was  contrary  to  Wibnofs  subsequent  directions ;  and  there  was 
some  variation  as  to  the  bar ;  by  all  which  the  expence  was 
increased  SOL  There  was  also  evidence,  that  it  would  be  a 
very  great  rent  for  a  private  house.  It  was  also  objected  for 
the  Defendant,  that  Plaintiff  had  undertaken  to  procure  a 
licence,  and  failed. 


[  61  ]  Mr»  Mansfield  and  Mr^  Alexander   for  Defendants,   ob^ 

jected  to  a  witness  for  Plaintiff. 
He  was  employed  in  the  building,  and  Defendants  are  to 
pay  according  to  measure  and  value ;  and  if  they  are  right  in 
their  defence  by  proving  a  deviation ;  he  cannot  make  a  tide 
to  be  paid ;  so  he  is  interested ;  as  he  swears  to  entitle  hinv* 
self  to  payment. 


the  suit 


Lard  Chancellor. 
Witness  good,      He  is  to  be  paid  by  his  employer,  whether  Plaintiff  or 
who  can  reco-  Defendant ;  but  not  by  force  of  this  agreement ;  all,  it  amounts 
yer  nothing  in  ^  is,  that  beyond  300/.  the  expence  shall  be  defrayed  by  the 

Defendant.  The  witness  can  recover  nothing  in  the  present 
suit ;  which  is  a  sufficient  answer.  But  besides  he  can  dam 
nothing  under  this  agreement,  which  is  not  with  him,  but 
only  between  Plaintiff  and  Defendant  If  the  work  is  not 
done  according  to  the  plan,  he  ^nnot  maintain  an  action 
against  Defendant ;  but  he  may  against  Plaintiff.  If  other- 
wise, he  may  against  Defendant. 


For  Defendant 
If  the  plan  has  been  departed  from.  Plaintiff  is  not  entitled 
to  relief  in  a  Court  of  Equity.  Indeed  he  could  not  recover 
at  Law ;  and  if  he  could,  your  Lordship  would  leave  him  to 
it  Plaintiff  thought  himself  bound  to  procure  a  licence;  firir 
he  applied  to  the  Justices ;  having  represented  it  to  DefimdanC 
as  the  constant  practice,  and  assured  him,  it  would  be  granted. 
The  practice  is,  when  a  number  of  houses  are  built  together 
so  as  to  form  a  new  town,  the  builder  makes  one  of  them  a 

public 
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imUie  houae  tot  the  comrenience  of  the  inhabitants ;  and  a 
lieence  is  granted  to  him  upon  that  account. 

Lord  Chancellor. 
That  practice  of  granting  a  licence  to  the  houae  instead  of 
die  person  is  very  improper.  The  agreement  is  very  loose. 
Small  deviations  from  the  plan  would  not  afiect  it  much ;  but 
if  there  is  any  obstinate  or  corrupt  deviation,  that  would  ma- 
terially. The  Defendant  has  got  the  plan,  and  yet  does  not 
produce  it  in  evidence.  The  Plaintiff's  case  is,  that  De- 
fendant's surveyor  withdrew  the  plan,  hoping  thereby  to  turn 
die  burAen  upon  Plaintiff^  and  so  to  defeat  him.  The  cir- 
comstance  of  *not  producing  the  plan  is  a  signal  defect  in 
Defendant's  case.  Wilmot  has  got  possession  of  it,  keeps  it, 
and  then  talks  of  variation  from  it. 


1789. 


Craven 

V, 
TlCKELL. 


[  ♦62] 


For  Defendant. 
The  particular  variations  were  so  expressly  stated  in  the 
answer,  that  it  was  thought,  the  plan  would  be  unnecessary. 
They  might  have  pointed  their  interrogatories  to  that,  but 
have  avoided  it,  and  examined  in  general  terms.  But  if  the 
answer  and  evidence  is  not  a  sufficient  bar  to  the  bill,  yet  at 
least  it  may  operate  in  diminishing  the  sum  to  be  paid.  It  is 
dear  there  are  deviations,  which  are  not  contradicted;  they 
oecaricMied  the  additional  expence  of  50/. ;  therefore  if  they 
$at  not  a  sufficient  impediment  to  a  specific  performance,  yet 
dus  sum  ought  to  be  allowed ;  and  the  Master  ought  to  be 
directed  to  allow  it ;  or  inquire  what  the  additional  expence 
amoimted  to. 


Lord  Chancellor. 

The  lease  was  to  be  dated  from  the  time  the  house  was 
completed ;  therefore  there  must  be  an  inquiry  as  to  that. 
Hie  Biaster  will  state,  when  it  was  completed  according  to  the 
eontract.  It  is  immaterial,  that  the  house  was  actually  begun 
hefine.  Here  the  agreement  iis,  that  the  lessee  under-leases 
it  to  Defendant ;  agreeing  to  lay  out  300/.  upon  it  to  be  em- 
ployed under  the  direction  of  Defendant.  The  lessee  allows 
leasor-  to  go  on  with  it:  then  they  quarrel.  If  they  had  ma- 
naged that  qiiaiprel  right,  it  might  have  put  an  end  to  the 
Fluntiflrs  going  on  to  build,  and  then  they  must  have  finished 

Vol.  |.  E  the 
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£!ravbn 

V. 
.TiCKEIX. 


fiit  house  instanier;  it  is  evident,  it  was  a  l^indof  house  to  he 
finished  immediately ;  hut  they  could  not  stop  Plaintiff's  work- 
men. He  undertook  to  proceed,  and  therefore  came  under  an 
ohligation  to  execute  the  contract,  and  to  finish ;  and  the  lease 
cannot  be  given  till  the  house  is.  finished.  Therefore  the 
Master  must  inquire  first,  whether  the  house  is  completed,  and 
if  so,  when  it  was  completed  according  to  the  contract  (35); 
and  then  Defendant  must  be  directed  to  accept  a  lease  accord- 
ing to  the  terms  of  the  contract.  If  the  house  was  not 
.finished  in  1787  they  cannot  bind  Defendant  to  take  a  lease 
from  that  year.  Tlien  the  Master  must  inquire,  what  money 
Jias  been  expended  above  the  siun  of  300/. ;  and  interest  must 
be  given  upon  it  since  it  was  laid  out. 


[  63  ]  For  Defendant. 

This  debt  will  not  carry  interest ;  it  is  a  mere  simple-con- 
tract debt ;  and  even  upon  a  common  action  at  GruildhalU 
interest  would  not  be  ^ven. 


Interest  given 
in  Eqoity  for 
a  simple-con- 
tract debt;  as 
at  law,  for 
every  debt  de- 
tained, either 
by  the  con- 
tract, or  in 
damages. 


Lord  Chancellor. 
The  money  referred  to  inquiry  is  the  money  laid  out  by  the 
Plaintiff  in  execution  of  the  contract.  Money  paid  to  Ae 
workmen,  who  were  to  be  paid  by  the  Defendant,  is  money 
advanced  for  him,  and  it  is  the  constant  practice  at  Giuldhall 
(I  do  not  speak  from  my  own  experience,  but  from  conver- 
sations I  have  had  with  the  Judges  on  the  subject)  either  by 
the  contract,  or  in  damages  ( 36 ),  to  give  interest  upon  every 

debt 


(35)  As  to  specific  perform- 
ance of  a  covenant  to  build,  see 
post,  235.  Moseley v.VirgiUfV oL 
III,  184. 

(36)  1  Atk.  151.  2  Ve9.  589. 
See  post,  p.  451.  Creuze  v. 
Hunter,  Deschatnps  v.  Vanneck, 
Vol.  II,  157,  716.      Parker  v. 


of  a  snrplos  in  faankmplcy  in- 
terest  subsequent  to  the  com- 
mission was  confined  to  debts, 
carrying  interest  by  the  eon- 
tract,  post.  Ex  parte  MiU§, 
Vol.  II,  295.  Ex  parte  Keek, 
iVes.  Sr  Bea.  342.  1  Mtoee, 
317.  Ex  parte  WUUams,  1  Eeee, 


Huichiruom,     Skarpe  v.  Earl  of    390.  Ex  parte  Qreemway,  Sw^, 
Scarborcugk,  III,  133,  557.   Up-    41 2.    Ex  parte  Boyd  and  Pakm, 


ton  ▼.  Ld.  Ferrers,  V,  801 .  Clarke 
V.  Seton,  VI,  411.  Lowndes  v. 
Coliens,  XVII,  27.  Lithgmv  y. 
Lyon,  Coop.  29.    Bat  in  the  case 


1  Glyn  if  Jam.  285, 382.  B^th 
gesu's  Case,  2  J.  B.  Moore,  745. 
mitil  tbe  stat  6  Geo.  TV.  e.,lQ^ 
see  s.  57. 182. 
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Bebt  detaiMcL    The  interest  depeods  upon  the  bouse  being         I78p. 
completed. 


Craybn 

V. 


Immediately  after  the  decree  was  pronounced,  it  appeared,      Tickbuu 
thai  a  Uce'nee  waa  obtainedj  upon  which  the  parties  agreed, 
dial  upon  De&ndant's  paying  300^  into  Cofirt,  he  should  be 
let.  iptD  posseasipn  immediately* 


BENNET  V.  BATCHELOR,  ^789. 

Dec.  1th. 

JPRANCIS  HAMLIN,  after  devising  his  real  estate,  gave  3  Bro.  C.  C.28. 

a  legacy  to  a  god-daughter  \  and  then  to  Jane  Powel  all    I^^siduary  le- 

his  household  goods,  books,  book-case,    linen,  wearing  ap-  ^^^^y^^S  ^^ 

pgieL  and  all  other  unbequeathed  ffoods  and  chattels,  that  ^  ' 

■  1  o  »  executors    are 

diould  be  in  his  possession  at  the  time  of  his  death,  except  trngtees  of  re- 
Ae  legacies  he  had  given,  or  should  give.    He  then  gave  her  gidne  for  next 
all  money  due  to  him,  that  she  might  discharge  the  demands  of  kin,  though 
upon  him.    Then  he  gave  to  other  persons  certain  articles  ^^  legacy  to 
of  plate  and  furniture,  and  some  pecuniary  legacies.    Then  ^"®™>  except 
came  a  clause  charging  the  said  Jcme  Powel  with  payment       *  o  one  tor 
of  his  debts,  legacies,  and  funeral  expences*     He  appointed  ^  ^ 

a  l^atee  of  10/.  for  mourning,  Jane  Powell  and  two  others,  **  ali  other  un* 
li^  whom  no  legacies  were  given,  joint  executors  of  his  will.  «  bequeathed 
Jltmg  Powel  died  in  his  *  life.    The  bill  was  brought  by  the  **  goods  and 
{KTSonal  representative  of  Jo/m  JBennet,  sole  next  of  kin  to  **  chattels/*  is 
Ae  testator,  for  an  account  of  the  residue  against  the  sur-  ^^si^l^ary,  not- 

fhing  executors.    Defendants  insisted,  that  the  bequests  to  ^*  ^*^"mg  a 

T        n       J  •/»  i        'J  u  i.  T        'J  soDseqaent  be- 

Jane  Powel  were  specinc,  not  residuary;   but  if  residuary,         ^      , 

IM  there  «»  nothing  to  turn  them  into  trustees.  ^^^^  ^„J^f 

debts  due  to 
Solicitor  General,  for  Plaintiff.  testator. 

Toatator  beqiieathed  in  teims  describing  almost  every  species       [  ^64  J 

^  Ua  personal  property.    Wherever  the  residue  is  given  to  a 

ff^noBf  who  dies  in  life  of  testator,  the  executors  are  trustees, 

irihetfaer  they  have  legacies  or  not.    This  has  been  often  de- 

Bithcp  of  Cloyne  y.  Young,  2  Fes.  91. 


Mr.  Mitford,  for  Defendants. 
Teatator  haa  not  in  the  common  form  made  any  residuary 
but  the  legacies  to  Jane  Powel  are  specific ;  there- 

E2  fore 


«• r*. 


.«      t     ■    I;  I 
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1789.         fore  the  residue  belongs  to  the  executors  as  undisposed  of; 

^^^^^  and  those  specific  legacies  by  her  death  in  life  of  testator  sink 

1,^  into  the  residue^  and  go  with  it  to  the  executors.     But  if  not 

Batchelor.    residuary,  there  is  no  case,  which  comes  up  to  this  ;  for  there 

is  nothing  in  the  will  to  turn  them  into  trustees  for  next  of 
kin  with  respect  to  a  lapsed  disposition,  where  no  legacy  has 
been  given  to  two  of  the  executors.  The  trifling  sum  pwen 
for  mourning  to  one,  even  if  it  had  not  (37)  been  for  mourning 
(in  which  case  it  has  been  considered  merely  as  a  compliment) 
would  not  exclude  them;  but  certainly  not  if  given  for 
mourning,  as  here.  But  as  there  are  two  executors,  to  whom 
nothing  is  given,  there  must  be  some  other  ground.  Plaintiffs 
rely  upon  the  words  "  aU  other  unbequeathed  goods  and 
c/uUtelSf**  but  those  words  ought  to  be  construed  by  the  wordis 
preceding;  and  must  mean  goods  of  the  same  kind  before 
disposed  of,  and  not  generally.  The  will  is  inaccurate  in 
using  those  general  words.  But  the  subsequent  clause  shews^ 
he  did  not  mean  to  include  every  species  of  personal  property; 
for  the  next  clause  gives  her  all  money  due  to  him  at  his 
decease ;  which  therefore  he  thought  he  had  not  given,  when 
he  gave  the  goods  and  chattels. 

Lord  Chancellor. 
He  might  not  have  known,  that  debts  due  to  him  would 
pass  by  those  words    ^^  goods  and  chattels.*^    It  was  only  ac- 
[  *G5  ]        *  cumulation.    He  seems  to  have  been  anxious  to  dispose  of 
every  thing. 

For  Defendants. 
If  these  bequests  are  to  be  considered  as  specific,  the  title 
of  the  executors  is  clear ;  because  the  residue  clearly  is  un- 
disposed of;  and  if  so,  any  specific  legacy  falling  into  it  will 
go  with  it  to  the  executors,  and  not  to  the  next  of  kin.  Wilsom 
V.  Ivaty  2  Ves.  166.  This  case  is  a  decision  in  favour  of  the 
executor,  supposing  that  the  wife  of  the  testator,  who  was 
one  of  the  executors,  but  died  in  life  of  testator,  was  residuary 
legatee  according  to  the  report;  but  upon  looking  into  the 
register  it  appeared  to  be  different.     R.  N,   died   seised  and 

possessed 

(37)  Contra  Sir  John  Strange,  2  Ves.    166,   who    said    twenty 
shillings  would  be  sufficient. 
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to  his  grand-daughter,  and  left  other  specific  legacies.     Then       -d^^''^ 
to  hia  wife,  whom  he  made  one  of  his  executors,  he  gave  ^^ 

an  his  household  goods,  monies,  and  securities,  whatsoever  Batchelob. 
and  wheresoever.  That  would  not  include  leasehold  estates ; 
and  therefore  must  be  taken  not  as  residuary,  but  specific. 
The  question  was,  whether  Plaintiff*  as  next  of  kin  was  en- 
tided  to  the  residue,  or  the  surviving  executors;  and  the 
determination  was  for  the  executors.  In  the  report  it  is 
dear,  it  was  considered  as  specific ;  and  that,  being  so,  it 
bH  into  the  residue.  But  if  your  Lordship  thinks,  that 
tins  because  conceived  in  larger  terms  is  residuary;  yet 
diere  b  no  case,  to  make  them  trustees  in  such  a  case  as  this. 
The  cases  are  certainly  contradictory.  In  Hunt  v.  Berkeley ^ 
1  Eq.  Ca.  Ab.  243,  more  copiously  reported,  Mose.  47,  the 
jietermination  was  for  the  executors.  Owen  v.  Oiven,  1  Aii. 
494,  of  which  I  have  also  a  manuscript  note.  The  ground 
apon  which  Lord  Hardwieke  determined  there,  was,  that  the 
resddue  was  given  to  three  persons  in  common  as  residuary 
legatees ;  and  though  they  were  also  executors,  yet  Lord  Hard' 
wkke  thought,  the  gift;  of  the  residue  to  them  as  residuary 
legatees  shewed,  the  intent  was  not  for  them  to  take  beneficially 
as  executors:  and  in  Bishop  of  Cloyne  v.  Young,  he  went 
opon  the  same  idea.  There  after  several  legacies,  and  among 
die  rest  one  to  one  of  the  executors,  comes  this  clause ; 
**Iiem,  after  aUmy  just  debts  and  legacies  paid,  I  give  and 
**  bequeath  the  remainder  of  my  estate  real  and  personal,  and 
"  whatsoever  shall  be  due  to  me  for  half-pay,  ^e."  and  there 
broke  off.  The  determination  was  for  the  next  of  kin,  upon 
tbe  ground  that  testator  certainly  intended  a  disposition ;  if  in 
iivaiir  of  the  executors,  it  was  his  *  intention,  they  should  take  [  *66  ] 
by  virtue  of  that  disposition,  and  if  so,  it  was  clear,  he  did  not 
Btend  them  to  take  as  executors ;  and  therefore  testator  not 
faavii^  proceeded  farther,  so  that  it  was  doubtful,  to  whom  he 
meant  to  dispose,  but  clear  that  nothing  was  intended  for  the 
cxeentora  as  such.  Lord  Hardwieke  thought,  they  could  not 
tske  it  aa  executors,  and  must  be  trustees  for  the  next  of  kin. 
He  took  notice  there  of  Painter  v.  Salisbury,  11th  May,  1734, 
at  the  Rolls ;  where  the  residue  was  devised  to  the  wife  and 
mm  equally;  and  the  wife  was  made  executrix.    The  son  dying 

in 


m 
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l?89i         ih  testatat'B  lite,  that  lapsed  moiety  went  to  the  next  of  kin  and 
B^lintfirr      ^^^  ^         executrix ;  and  Lord  Hardmeke  said,  the  gromid 
9.  of  that  decision  was,  that  testator  had  declared  his  intention  to 

BatcheIiOB«  ioake  a  different  disposition  of  the  surplus  of  his  personal  es- 
tate ;  and  that  it  should  not  go  to  his  executrix  hy  force  of 
being  executrix.  But  he  did  not  think,  there  was  sufficient 
ground  to  say,  th^  executrix  should  be  excluded  by  haying 
a  moiety.  IxiDawBoH  v.  Dalionf  February  11th,  175S,  Lord 
HarduAcie  reasons  the  same  way*  He  there  says,  the  ^estion> 
of  right  is  settled,  that  where  a  testator  has  given  to  his  exe- 
cutors as  residuary  legatees,  it  is  the  strongest  ground  to  shew, 
it  is  not  meant,  they  should  take  as  executors.  Man  v.  Man  (S8), 
2  Stra.  905 ;  in  that  case  the  wife,  being  a  distinct  legatee  and 

executrix^ 


(38)  JEmiedy  ▼.  StaiMibg,  Ru. 
1765. 

Devise  of  legacy  to  ex^Dutor, 
and  also  to  next  of  kin;  ques- 
tion as  to  su'plos. 

For  Plaintiff  Exeisuior.—Tht 
Court  has  often  let  in  proof  to 
rebat  the  equity  of  next  of  kin ; 
and  yielding  to  every  thing  de- 
noting an  intent,  that  executor 
shonldhave  the  surplus;  and  the 
disposing  of  all  so  minutely  is 
tantamount  to  such  intent;  as 
inJKm  v.  Man^  1734;  where 
a  surplus,  arising  by  a  lapsed 
legacy,  was  decreed  to  the  exe- 
cutor; and  in  general,  where  it 
appears,  testator  .  believed,  he 
disposed  of  all,  it  is  to  be  pre- 
sumed, he  meant,  that  what 
should  accidentally  aris6,  should 
remain  to  the  executor. 

Lord  Crancxllor. 
The  reasonable  rule,  which  I 
much  approve,  and  will  not  dis- 


turb, is  now  established  ;  that  ai 
legacy  precludes  the  executor 
from  the  surplus;  and  justly  8o» 
to  prevent  fraud  by  the  maker 
naming  himself  executor ;  which 
testator,  not  aware  of  the  con- 
sequences, may  permit  Waa 
the  maker  to  appoint  a  legacy  to 
himself,  testator  would  be  im- 
mediately alarmed,  and  not  im- 
posed upon.  Now  the  surplus 
goes  by  succession,  as  it  were, 
under  the  statute  to  the  next 
of  kin.  As  to  ilfan  v.  Maia  the 
Court  might  have  considered, 
testator  by  a  particular  disposi- 
tion did  not  intend,  the  surplus 
shouMgototheneztof kin:  but 
does  not  that,  seeing  he  has^ 
taken  notice  of  the  exeoutor^ 
equally  exclude  him?  I  rather 
believe,  the  decree  was  -upon 
circumstances  now  not  appear* 
ing.  ^___ 

See  Noune  v.  Pinek,  post^ 
344,  and  the  numefous  amtheri- 
tics  there  referred  to. 
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executrix,  was  not  excluded  from  taking  two  lapsed  shares  of         1780. 
die  residue.  Page  ▼.  Page  (39),  2  P.  Wili.  489,  and  Mose.  4«,       ^j^^„ 
ft  Sira.  820,  will  be  relied  on  for  Plaintiff;  where  the  whole  ^^ 

residue  was  devised  to  the  wife  for  life,  and  after  her  death  to   Batcublob. 
six  by  name  equally  to  be  divided,  as  tenants  in  common ;  and 
one  of  the  tenants  in  common  dying  in  life  of  testator,  the 
next  of  kin  succeeded  in  a  claim  of  that  lapsed  share  against 
the  executor ;  but  upon  the  ground  stated  by  Lord  Hardwicke 
in  Bishop  of  Cloyne  v.  Youngs  that  in  that  will  and  in  Painter 
T.  Salisbury  it  was  to  be  implied,  that  they  were  intended  to 
take  no  benefit  as  executor.     In  Owen  v.  Owen  the  same  rule 
prevailed,  but  upon  the  same  ground  and  reasoning.    There- 
fore Defendants    are  not  intended  to  be   trustees.      There 
are  cases  of  a  disposition  of  personal  to  be  laid  out  in  land 
for  a  charity ;  in  which  case  executors  ^re  always  excluded : 
bat  this  is  different ;  for  there  testator  had   given  it,  though 
iHegally ;  and  if  the  charity  upon  that  account  could  not  take ; 
ndther  did  the  testator  intend  a  benefit  to  the  executors. 

Lord  Chancellor. 
I  have  no  doubt  about  it.     If  the  question  was  recent, 
whether  executors  should  be  turned  into  trustees  by  implica- 
tim,  or  by  what  sort  of  implication,  I  should  acknowledge  the 
difficulty  of  the  original  argument.     But  after  so  many  cases  ^ 

upon  the  subject,  and  the  law  has  been  so  well  settled,  I  am 
under  a  difiiculty  to  take  any  line  of  argument,  imless  that 
which  appears  to  have  been  suggested  by  Sir  Joseph  Jehyl  in 
that  short  note  in  Strange.  He  there  seemed  to  go  upon  a 
diflference  between  a  lapse,  and  what  is  not  disposed  of.  In 
case  of  construing  intention  it  may  have  place ;  but  not  other-  No  differene^ 
wise;  for  a  lapsed  legacy  is  a  case,  to  which  the  will  does  not  between  a 
apply.    At  law  executors  take  absolutely  any  beneficial  as  well  l^P*®  ^^^  ^^*^ 

ff  any  nominal  interest,  where  there  is  nothing  serving  as  an  in-  "  °^^  aisposea 

k\r^^^r.^  ®^»  except  for 
tunation         ^    . 

,  constramg  m- 

tention. 

(89)  In  P.  Will,  the  wife^s  life    takes  notice  of  the  wife's  life  in-  At  law  exe- 

interest  in  the   residue  is  not    terest,  and  seems  to  have  con-  tutors  take  any 

aentioned ;  and  the  six  residuary     sidcred  the  wife  as    executrix,  "ooencial  m- 

kpUees  are  stated  to  have  been    Mr.  MUford^s  statement  agrees  ^*'®*^»  unless 

also  executors.    But  Lord  ITarci.    with  Lord  JGTarc/fotc^'s,  '        ^      J     ' 

tent* 
t  citing  this  case,  2  Vet.  09, 


W  CASES  IN  CHANCERY. 

.  1789.         timation  of  an  idea,  that  testator  was  not  making  a  beneficial 

j%^^'^^         office,  but  merely  a  trust    But  when  he  has  taken  from  thoD 

,^  in  the  same  instant  all,  that  could  result  beneficialty  to  ibett; 

.  Satchbu>b.  it  is  difficult  to  say,  he  meant,  they  should  take  any  thing  moee 

than  a  trust.  The  difference,  where  it  is  given  to  a  charity,  ap- 
pears impossible  to  state ;  the  counsel  left  that  without  «^»^«*g 
a  point,  upon  which  any  body  could  rest  a  single  moment;  it 
concludes  the  executors,  but  will  not  serve  any  other  purpose. 
But  if  he  has  given^  what,  the  executors  could  take,  to  a 
stranger,  he  meant  to  make  them  trustees*  Nothing  could  be 
Costs  givep.     so  clear  as  his  intention,  and  there  is  nothing  in  the  other  point. 

The  prayer  of  the  bill  must  be  admitted  in  Mo  widi  cost8» 


1789.  HABERGHAM  v.  VINCENT. 

Dec.  Qth,  12M. 

Administrator     A  DECREE  had  been  made,  passed,  and  entered,  without 
not  brought  having  before  the  Court  a  personal  representative,  who 

before  the  became  so  by  administration  after  the  bill  filed.  A  special  mo- 
..  **  *"!  ^  ™^  tion  was  made  to  insert  in  the  bill,  that  he  was  administrator, 
decree  ds  d  ^  order  to  bring  him  before  the  Master,  upon  the  ground  of 
and  entered  if  saving  expence  to  the  parties ;  that  they  could  not  go  to 
any  thing  in  it,  account  without  doing  so ;  and  that  it  was  a  mere  slip  in  the 
affecting  bim  bill.  There  was  no  opposition ;  but  it  did  not  appear  that 
by  way  of  orp  (he  parties  consented,  though  they  were  competent,  and  ha4 
der  to  pay ;  ^^^^  ^f  j^e  motion, 
otherwise,  if 

only  to  witness 

what  is  done       ^^'  *^^^y^*  ^^^  *^^  motion,   acknowledged,  there  was  no 

case  for  it^  He  said,  it  was  likely  the  parties  would  consent : 
that  on  account  of  the  decree  it  was  a  special  motion,  instead 
of  the  commoii  one  to  amend  the  bill ;  and  that  Lord  TiMai 
pnce  ^owed  such  an  amendment,  but  it  was  before  the 
decree. 

Lord  Chancellor^ 
It  is  quite  a  new  thingt    The  alteration  proposed  is  very  im- 
9iaterial ;  but  the  delicacy  and  difficulty  is  in  the  example  I 
should  set  by  altering  a  record  of  this  Court,  after  it  has  been 

made 
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made  up,  and  I  have  nothing  more  to  do  with  it    You  must         1789. 

Md  die  consent  of  the  parties ;  let  it  stand  over  for  that ;  and  ^    ^^"^ 

•  jSabbrgham 

J  wish,  you  would  put  it  into  some  other  shape;  for  even  if  ^^ 

diejr  do  consent,  I  do  not  know,  that  I  can  do  it.    Let  it  stand      Vincbnt. 

to  die  next  seal,  and  see,  if  there  is  any  precedent  for  it. 


Lord  Chancellor. 

If  there  is  any  thing  in  the  decree  affecting  him  hy  way  of 
order  to  pay,  it  b  beyond  the  course  of  the  Court  to  have  him 
brought  before  the  Master  in  this  manner ;  but  if  it  is  merely, 
Aat  he  may  be  a  ^dtness,  to  what  is  done,  it  is  a  proper  mo- 
tion.   Look  into  the  decree,  and  see  how  it  affects  him  (40). 

(40)  9  P.  Wm.  371.     Farrer  v.  Wgait,  6  Mad.  449. 


Dec.l2iL 


FOX  V.  MACKRETH. 


N  account  was  decreed  agdnst  Defendant  in  1788(41) 
upon  a  bill  filed  some  years  before. 
Motion  upon  part  of  Plaintiff  for  an  order  on  Defendant  to 
{itjr  into  Court  a  sum  of  above  13,000/.  being  die  balance  of 


1780. 
DecSiL 

AN  account  was  decreed  agdnst  Defendant  in  1788(41)    Before  report 
..«-.-  -    -.  Court  refused 

to    order    ba« 
lance  of 

die  charges  allowed  against  the  Defendant  by  the  Master  in  ^J' JJ^'n.*}' J^ 
laking  die  account,  and  of  the  whole,  without  any  deduction,  fendant  upon 
of  what  Defendant  alleged  in  his  discharge,  as  appears  by  the  account,  and 
Master's  certificate,  and  Defendant's  examination  upon  ^lter-  the  whole  at- 
ngatories  before  him.  l^ged  in  his 

The   certificate  was  produced  signed  by  the  Master,   and  discharge  to  be 
pufportiDg  to  have  been  given  at  tiie  request  of  Plaintiff's  ^      °  ^-fiiT 
solicitor.    There  was  no  report.  "^teh^ihe 

Master   and 
SoUcUor  General  stated  great  delay  in  the  Master's  office ;  Defendant's 

mA^iteiLeehr.  Stevens f  7tii  April,  1769.  examination 

before   him : 

(41)  2  Pro.  Ch.  Ca.  400.  ^"^^  "^"^  "^ 

fused  a  motion 

to  take  the  certificate  off  the  Gle. 
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VW$.  Lard  Chancellor. 

^!^;'^^'  I  never  heard  of  such  a  thing  as  a  certificate  (42)  bjri 

P^  Master,  thouf^  the  Aecouniani  General  ^ves  one.    I  nnn 

Macolrkth.  have  the  report  in  order  to  take  notice  of  any  thing  m  tb 
No  certificate  Master's  office.  If  such  a  case  of  insuperable  ileky  in  dM 
by  a  Master  as  Master's  office  was  brought  before  me,  I  would  endeavour  tc 
J^^.  .  .  find  a  remedy  for  so  deadly  a  mischief;  and  I  should  wish  it  tc 
there  most  be  ^™^  on  in  a  more  formal  way,  as  by  petition.  Here  tin 
a  report,  in  or-  certificate  is  signed  by  a  very  honourable  man,  who,  I  am  sure 
der  to  take  no-  intended  to  do  justice. 

Uce  of  any  .-■■.■■^— ..^i— ■-■■-■■ii—i. 

thing  in  Mas- 

|er's  office.  I^  stood  over  to  give  time  to  the  Counsel  to  exanune  tlM 

case  cited,  and  to  consider  whether  to  bring  it  on  by  motiof 

or  petition*     Upon  the  16th  December  it  came  on  again  in  thi 

same  manner. 

Solicitor  General,  Mr.  Mansfield  and  Mr.  Ainge,  for  th< 
motion. 
In  Lech  v.  Stevens  an  order  was  made  by  Lord  Camden  upoi 
an  examination.  In  that  case  the  executor  admitted  upon  in 
terrogatories  before  the  Master,  that  he  had  received  so  mud 
of  the  personal  estate  of  the  testator,  and  had  purchased  stod 
with  it ;  and  upon  this  examination  an  order  was  made  fiu 
payment  of  money  into  Court.  An  examination  before  i 
Master  is  a  record  of  this  Court  as  much  as  an  answer.  I 
gets  upon  the  record  in  the  same  manner.  Office  copies  an 
given  of  it  as  of  an  answer,  and  the  Court  treats  it  as  a  recOid 
There  can  be  no  injury  to  Defendant  by  granting  this  apjdicft 
tion ;  as  credit  is  given  to  him  for  every  thing,  he  has  aDegec 
in  his  discharge;  and  from  his  examination  it  appears^  hi 
cannot  recollect  another#it^n. 

Mr.  Sebvifn  and  Mr.  Hardinge,  for  the  Defendant 
As  the  certificate,  a  thing  never  heard  of  before,  seems  non 
to  be  given  up,  there  is  a  cross  motion  to  have  it  taken  off  tiu 
file.    The  case  cited  is  quite  different    There  the  b31  was  b] 


(49)  This  expression  h  by  no  Master's  inquiry.  See  an  in 
means  uunsoal,  where  some  stance  in  Cari!e/oii  v.  &u7A,  post 
short  fact  is  the  subject  of  the    Vol.  XIV,  180. 
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in  encutor  for  his  own  indemnity  to  have  the  accoont  taken         1789. 

Id  this  Court ;  therefore  there  is  strong  presumptioiiy  that  every  ^^^^^ 

dnng  done  was  with  his  consent ;  and  volenti  non  injuria.    He  u^ 

dmitledy  he  had  received  so  much  of  testator's  estate,  and  had    Mackbstbl 

pnrchaaed  stock  with  it.     It  was  not  his  own.    It  is  taken  for 

granted^  Defendant  will  not  make  any  objection  to  this  charge 

npon  him;  but  he  may  object  to  the  report;  and  the  Master 

nay  be  satisfied  with  .his  objections  without  putting  him  to 

except     Defendant   may  bring  in  ulterior  charges;   and  it 

emnot  appear,  till  the  report  made  and  confirmed,  that  there 

is  a  balance  in  his  hands.    There  never  was  an  instance  of 

payment  of  money  into  Court  in  this  stage  of  a  cause.    The 

quity  of  Plaintiff,  if  it  can  apply,  must  apply  to  every  case, 

whete  upon  a  discharge,  credited  (for  argument's  sake)  in  toto, 

diere  is  yet  due  to  the  side  of  the  charge  a  larger  sum ;  even 

without  insolvency  or  peril  stated.    This  thing  in  large  accounts 

Bust  have  happened  constantly,  without  any  suggestion  of 

fiaod ;  and  yet  no  instance  is  produced  except  that  single  case ; 

and  in  that  there  is  a  direct  admission.    Here  at  most  it  is  but 

BBI^ied ;  but  the  &ct  may  depend  upon  a  thousand  circum-* 

atances,  wiiich  cannot  appear  till  the  report.    But  supposing 

die  equity  proper  after  such  an  implied  admission,  yet  this 

Implication  is  against  all  practice ;  and  though  an  alteration  in 

Ae  practice  would  in  many  cases  be  for  the  benefit  of  the 

aiatoTi  it  ought  first  to  be  published.    The  Court  will  not  lay 

down  a  new  general  rule  to  bear  upon  this  particular  casor 

Diere  has  been  no  delay;  but  Defendant  intends  to  peti- 

tin  the  House  of  Lords  for  an  appeal  the  first  day  of  next 

aeiaioiit   which  is  not  long  to  wait;   and  if  the   certificate 

oontinaes  on  the  file,  it  may  prejudice  him  in  the  opinion  of 

Ae  Court. 

Reply. 
There  is  no  difference  between  the  admission  in  the  case 
cilid  and  the  present ;  for  both  were  after  examination  upon 
intetogaioriet  in  die  Master's  office.  The  examination  is  a 
leeord  of  tlie  Court,  and  the  c^se  cited  shews,  the  Court  will 
set  npon  it.  The  Court  is  only  desired  to  act  upon  the  admis- 
son  of  Defendant ;  giving  him  the  fuU  benefit  of  all,  he  has 
diimed,  and  that  bug  afiier  the  decree ;  and  he  does  not  state, 

that 


V, 
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1780.         that  it  is  possible  for  him  to  recollect  a  single  item,  bey 
what  is  allowed  in  his  discharge*     The  appeal  might  1 
been  lodged  long  ago,  if  there  is  not  some  purpose  of  dd 
Mackbyth.    and  if  there  is,  this  examination  being  before  the  Courti 

which  it  appears,  Defendant  owes  this  smn  to  the  best  of 
recollection,  so  long  after  the  bill  filed,  without  a  reasoiti 
probability  that  he  is  able  to  recollect  any  diiiig  more  on 
subject,  the  Court  cannot  hesitate  to  grant  the  application, 
to  taking  the  certificate  off  the  file,  if  they  have  not  infon 
the  Master  of  their  intention,  such  an  applicadon  was  ni 
yet  made  in  a  Court  of  Justice. 

Lord  Chancellor. 
The  question  is,  whether  according  to  the  practice,  wl 
has  hitherto  obtained  in  this  Court,  or  what  ought  now  tc 
laid  down  as  the  practice,  it  is  competent  to  the  Plaintiff,  I 
ing  obtained  a  decree  for  an  account  against  Defendant,  i 
this  stage  of  the  account  so  much  appears  to  be  due,  to  ap 
to  have  it  paid  into  Court ;  and  to  call  upon  Defendant  to  i 
he  does  not  believe,  so  much  will  appear  to  be  due  in  the  < 
It  depends  a  good  deal  upon  the  Court's  decreeing,  that 
years  are  not  a  sufficient  time  for  the  report  to  come  in :  i 
that  there  is  no  hope  of  procuring  one  in  a  reasonable  time 
Motion  for  se-  enable  the  Court  to  give  final  judgment.    I  have  known 
parate  report;  tions  made  for  a  separate  report,  and  for  proceedings  de  di 
and  proceed-    ^^^^  .  j^^l.  ^  j^q^^qj^  of  this  sort  never  yet  has  been  made ; 

,.  as  it  strikes  me,  never  ought  to  be  made ;  for  you  ought  to 

your  report  from  the  Master.    But  I  will  not  order  the  c< 
ficate  to  be  taken  off  the  file.    I  doubt  the  propriety  of  tb 


^  ^^^^-  FORD  V.  PEERING. 

Upon   bill  by  ^HE  bill  was  brought  to  compel  Defendants  to  disc< 

heir  at  law  for  m^j  deliver  up  title-deeds,  or  to  have  them  depositee 

discoTering       ^^^^  proper  place ;  and  also,  (as  was  at  first  stated  at  the  1 
and  deli?enng 

op,  or  deposit- 

ing»  title-deeds,  against  persons  in  possession  of  them  as  evecators,  and 

in   possession  of   tbo  premises    by  agreement  with  a  tenant  by  the 

courtesy,  Plaintiff  need  not  state  every  link  in  his  pedigree. 
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for  an  injunction  from  committing  waste :  but  in  the  course  of 
the  argument  it  came  out,  and  was  admitted  by  the  coimsel 
fiir  Plaintifi^  that  the  bill  contained  no  prayer  of  injunction ; 
vhich,  though  inserted  in  the  draught  of  the  bill,  and  in  the 
kie&,  was  omitted  in  the  ingrossment.  Upon  that  every  thing 
relative  to  the  waste  and  injunction  was  laid  out  of  the  case. 
The  bin  stated,  that  Crispin  PincMn  seised  in  fee  in  1708,  pre- 
Tiously  to  his  marriage,  made  a  settiement  upon  himself  for 
life,  then  upon  his  intended  wife  for  life,  then  for  1^  years 
upon  trusts,  which  never  took  effect,  then  to  his  first  and  every 
*odier  son  in  tail,  then  to  the  daughters  in  the  same  manner, 
remainder  to  his  own  right  heirs.  The  only  issue  of  this  mar- 
riage was  one  daughter,  Elizabeth  Pinchin.  In  1709  he  de- 
riied  "  the  land  of  Westry  in  Devonshire  to  my  cousin  WUIiam 
^^Pbnehin  if  my  daughter  die  without  heirs.'*  Upon  his  death 
t  few  days  afier  the  date  of  the  will  the  daughter  entered,  and 
continued  in  possession,  till  she  died,  leaving  William  Pine/tin 
her  heir  at  law,  who  entered  and  continued  in  possession  till 
(765^  when  he  died,  leaving  only  one  daughter  Mary,  married 
to  Defendant  Cole ;  who,  having  had  a  child  by  her,  though 
dieiewas  no  issue  at  her  death,  became  tenant  by  the  curtesy. 
He  continued  in  possession  till  1767;  when  being  threatened 
with  law-suits  by  the  Defendants  Finny  and  KeUon,  who  had 
got  possession  of  the  title-deeds  as  executors  of  EUxabeth 
thmy,  mother  of  the  Defendant,  and  set  up  a  pretended  title 
cidier  from  Elizabeth  Pinchin  the  mother,  or  Elizabeth  the 
daughter,  he  entered  into  some  agreement  with  them,  by  which 
they  were  admitted  into  possession.  Elizabeth  Pinchin  the 
aotber  had  no  title  to  convey,  being  only  tenant  for  life ;  and 
die  will  of  the  daughter  ought  to  be  proved ;  because  she  was 
not  of  sound  mind,  when  she  made  it.  Defendant  Peering 
claims  under  Finny  and  KeUon  as  a  purchaser ;  but  he  is  so  at 
an  undervalue  with  notice  of  all  these  transactions,  and  was 
the  attorney  concerned.  Plaintiffs  claim  either  as  heirs  of  the 
devisee;  or  of  the  testator,  supposing  the  devise  not  good; 
being  co-heirs  at  law  of  Mary  daughter  and  heir  at  law  of 
Ae  devisee ;  Ford  being  grand-son  and  heir  of  Joanna^  one 
of  the  sisters  of  testator,  and  Elizabeth  Hughes  being  grand- 
daughter and  heiress  of  Alice  his  other  sister.  In  Devonshire 
according  to  the  provincial  dialect  the  term  **  cousin'  is  ui^ed 

to 


1789. 


FORO 
V. 

Pbbrino. 
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to  denote  a  nephew ;  and  the  term  ^  land''  to  signify  the  whofe 
interest,  which  is  there  scarcely  ever  known  among  people  of 
low  degree  hy  any  other  expression.  Plaintiflb  are  advised, 
that  testator  intended  to  devise  his  whole  interest  in  tiboae 
lands  to  WilUam  Ptnchin^  who  was  in  feet  his  nephew  and  nol 
his  cousin*  Plaintiffk  cannot  daim  at  law  during  the  life  of 
the  tenant  by  the  curtesy.  To  the  bill,  stating  these 
stances,  Peering  demurred  generally ;  the  rest  disclaimedL 


[•74] 


Mr.  Skaeon^  for  the  Demurrer. 
There  can  be  no  objection,  that  the  demurrer  covers  too 
much  for  all  the  discovery  and  relief  prayed  depend  on  the 
*  title.  The  first  objection  is,  that  if  Plaintiffs  have  title,  H  is 
not  stated  so,  that  the  Court  can  see  it;  and  as  the  Court  caik- 
not  proceed,  unless  the  fact  appears  upon  the  record.  Defend^ 
ant  can  demur  in  that  case.  A  demurrer  is  more  esaentialfy* 
necessary  in  this  case,  than  any  other ;  fi»r  as  part  of  the  bifi  is 
for  discovery,  unless  Defimdant  can  demur,  he  must  make  tint 
discovery.  In  a  real  action  no  damage  can  happen  to  Defaidr 
ant;  for  when  they  come  to  trial,  they  may  supjdy  the  state* 
ment  by  proof,  without  which  they  cannot  proceed ;  but  licfe 
it  must  be  taken  to  be  true,  for  it  cannot  be  pleaded  to.  la 
Priory.  Gtm,  I6th December,  1785,  and  Wallace y. NewmoB^ 
fiBro.  Ch.  Ca.  14*3,  Plaintiff  came  for  discovery  and  relief  | 
Defendant  pleaded  negatively,  that  Plaintiff  was  not  heir  at 
law;  and  your  Lordship  over-ruled  the  plea  upon  fall  coiH 
sideration  of  those  cases.  Neither  can  this  be  resisted  by 
answer.  Therefore  demurrer  is  the  only  mode  of  preventing 
the  necessity  of  making  this  discovery.  One  ground  of  Ae 
demurrer  is,  that  the  links  of  the  chain  of  their  pedigree  SM 
not  stated ;  for  they  call  themselves  heirs ;  but  die  Cowi 
cannot  upon  the  record  see,  that  they  are  so.  Their  title  is  ao 
ambiguously  stated,  that  it  is  very  hard  to  answer  it :  in  one 
part  they  claim  under  the  will ;  in  another,  as  heirs  at  law.  I 
must  take  it  to  be  this,  **  we  claim  from  the  devisee  under  ike 
**  will ;  but  \f  not  successful  in  that,  then  from  the  testator 
**  as  heirs,**  so  in  the  alternative,  either,  under  the  devise  or 
by  descent.  To  draw  the  conclusion,  that  they  are  gnuod^ 
children  and  heirs,  wiU  not  do ;  for  it  is  a  conclusion  of  laWf 
which  ought  to  appear.    They  ought  to  shew,  how  they  ace  atK 

So 
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So^riiere  diey  state  themselves  to  be  heirs  to  the  devisee,  they         1789. 

aagfat  to  show  how ;  and  to  state  negatively^  that  there  was  no         x^^'^ 

brother,  and  that  these  were  the  only  two  sisters ;  for  there  ^^ 

BMIght   be  more ;   and  if  so,   they  would  all  have  taken  as      Peering. 

eoparceners,  and  then  it  would  not  be  true,  that  the  Plaintiffs 

lie  eo-beirs  of  the  devisee.  But  supposing  the  title  su£BcientIy 

itated,  it  wiU  then  depend  on  the  will.    The  averments  are 

itated  to  prove,  that  by  the  words  of  the  will  William  Pinchin 

look  the   inheritance,   insisting,   that  under  these  particular 

drcumstances,  though  in  general  the  word  "  land"*  would  not 

cury  the  fee,  yet  this  is  to  be  so  taken.    But  there  is  no  case, 

ifaere  this  has  ever  beeh  done  upon  an  averment  of  collateral 

circumstances,  and  suggestion  of  an  expression.      Cheneys 

Casef  5  Coke,  68,  is  the  leading  case,  upon  which  all  the  rest 

ne  founded.    There  it  was  resolved,  that  in  a  devise  of  land 

n  ^averment  out  of  the  will  shall  not  be  received,  on  account       [  *75  ] 

of  the   inconvenience  that  would  follow ;   for  no  one  would 

kaow  by  the  written  words  what  construction  to  make,   if  it 

■il^t  be  controuled  by  collateral  averments  out  of  thewilL 

Mo  such  averments  can  be  allowed  here ;  for  here  is  neither 

bftent  nor  patent  ambiguity  according  to  Lord  Bacon's  distinc- 

tiant  for  the  word  **  land''  has  a  definite  meaning :  and  they 

enaot   supply  words  of  inheritance  by  averment  of  a  local 


Bfr.  Mitford  and  Mr.  Richards,  for  Plaintiffs. 
It  is  not  usual  to  state  a  title  more  fully.    Even  in  real 
ictkms  it  is  not  necessary  to  state  all  the  finks  of  the  chain; 
iMt  the  several  descents  are  suflSdent,  and  are  sufBdentiy  set 
fBrth  here.     T3ie  question  came  before  your  Lordship    in 
Ifom  Y.  HolUngsworth ;  where  the  Defendant  demurred,  be* 
tbe  title  was  not  sufficiently  set  forth ;  but  your  Lord- 
thought,  it  was  sufficient,  though  much  more  loose  than 
dvs.    The  averments  are  proper  and  necessary.    Without 
fkem  Jqpon  the  face  of  die  will  only  an  estate  for  life  would 
|as8  by  the  word  ^*  land;**  therefore  to  substantiate  the  claim 
it  is  impossible  not  to  introduce  them.     Besides,  being  ad- 
■itted  to  be  true,  as  they  necessarily  are  by  the  demurrer, 
.l^udi  admits  every  fact  in  the  bill,  they  are  sufficient  to 
indaee  the  Court  to  ttuidc  the  devise  sufficient  to  cast  the 

estate. 
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estate.  We  are  entitled  to  give  evUlence.  Suppose  a  fbreigit 
language  contiuned  in  the  will,  evid^ce  would  be  admitted  to 
shew  the  meaning  of  the  words.  Here  he  makes  use  of  m 
word  perfectly  in  use  in  that  country  hi  a  particular  Btnm^ 
But  by  demurring  they  admit  the  suggestion,  and  the  Cottrt 
will  not  against  their  own  confession  take  it  to  be  oAerwiM. 
The  Court  acts  upon  a  confession  in  an  answer.  The  ad- 
missions supersede  the  necessity  of  proof;  for  suppose  tliejr 
had  been  made  by  answer,  if  Plaintiff  had  then  proceeded  to 
proof^  his  depositions  would  have  been  considered  impertinent. 
It  is  not,  like  Cheney* s  Case,  explaining  the  intention  by  an 
averment;  but  it  is  explaining  the  testator's  language  by  that 
of  tiie  country. 


[•76] 


Reply. 
They  have  only  stated  generally  the  entry  into  possessioii  of 
EUxabeih  the  daughter,  not  that  she  died  seized,  which  is  aln 
solutely  necessary;  for  she  might  have  disposed  of  k;  they 
do  not  say,  she  did  not  It  is  said,  defendant  is  prejudiced 
by  die  legal  ^inference  of  the  demurrer;  and  that  it  necessi 
rily  admits  every  conclusion  of  law  as  well  aa  Ae  ftMHau  but  if 
has  never  been  contended,  since  the  case  m  Lord  Raym.  1^ 
that  any  thing  but  tiie  mere  feet  is  admitted  by  the  demnner. 
Supposing  the  suggestion,  made  by  tiie  averment,  true;  it 
cannot  be  taken  into  consideration.  The  rule  of  law,  est** 
blished  by  Cheney* 9  Case,  and  others,  prevents  the  applica- 
tion of  tiiat  fact.  But  the  averment  is  only,  tiiat  tiiey  awv 
advised,  the  word  has  tiiat  meaning  among  persons  of  lam  dsh 
gree;  and  supposing  Defendant  bound,  it  is  only  to  the  ad- 
mission of  tiie  fects  as  stated ;  nor  do  they  know  the  degreis 
of  these  persons. 


Lard  Chancellor. 
How  far  has  the  Court  gone  upon  the  simple  ground  of 
nants  for  life  to  compel  them  to  deliver  up  deeds,  and  upon 
what  allegations!  Suppose  Cok  to  be  in  possession. 


For  Plafaitiff. 
Even  against  him  Plaintiff  would  have  a  right  to  the  pro- 
duction.   The  Court  has  frequently  ordered  it. 
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Lard  Chancellor. 
In  what  case  !  Suppose  it  had  been  a  devise  to  the  daughter 
for  fifie^  remainder  to  another;  could  I  take  the  deeds  out  of 
her  powesaion?  There  is  a  case  of  a  jointress,  where  it  may 
be  done,  upon  her  jointure  being  confirmed  ( 43 ).  PrimA 
Jmeie  the  deeds  are  property  in  the  custody  of  tenant  for  title-deeds  ^re 
iae(44).  property  in  the 

custody  of  te- 

—      -^,  .    .^  nant  for  life. 

For  Plamtiff.  j^^^  ^  ^^^^ 

I  conceived  it  so  common  to  take  deeds  out  of  the  possession  ^^m  ^  joiDt- 

of  tenant  for  life,  that  I  did  not  think,  a  case  would  be  re-  ress  upon  her 

quired.      In  Tiller  v.  Skinner  a  lady  tenant  for  life  under  a  jointure  being 

Ktdement  parted  with  the  title-deeds  to  those  who  claimed,  confirmed. 

IB  heirs  at  law ;  others,  claiming  also  as  heirs,  filed  a,  bill  to 

have  them  produced  and  deposited.     Though  this  case  is  not 

decided,    an    issue   having   been  directed,    and  a  new  trial 

granted,  yet  it  is  decided  to  this  extent,  that  the  Court  will 

otertain  a  bill  for  this  purpose.     Where  the  deeds  are  in  the 

iMadi  of  tenant  for  *  life  imder  a  settlement,  the  Court  will 

not  lake  tibem  from  him  without  cause. 


[  •TJ  ] 


For  Defendant 
hkHieks  v.  Hicks,  7th  June,  1785,  at  the  Rolls,  the  late  MaS" 
far  ^  tie  RoUs  refused  it.  That  case  is  not  directly  in  point. 
Tiie  bill  was  fay  tenant  for  life  against  the  remainder-man  to 
liave  deeds  delivered  up,  which  were  in  the  Master's  office. 
Mr*  Mmddocks  for  Plaintiff  produced  an  order  by  Lord  NoU 
tmgham^  by  which  it  was  done;  but  as  the  deeds  were  m  the 
Mailer's  office,  where  they  were  safe,  upon  that  account 
Uvd  Kemytm,  then  Master  of  tf*e  RoUs,  would  not  order  them 

to 


(49)  SFet.  450.  Without  such     Plaintiff  to  confirm  the  jointure 


ofler  the  settlement  may  be 
pleaded  in  bar ;  \Atk.  52.  She 
ii  not  obliged  to  discover  upon 
tbe  offer  to  confirm;  but  may 
vail  till  the  act  done;  Leech  v. 
IValliyi,  2  Fcf .  062.  In  Aston  v. 
JUtm,  4tb  October,  1747,  the 
Jteree,  reciting  the  offer  of  the 
VOL.L 


of  Defendant  Lady  AUon,  di- 
rected, that  after  such  jointure 
shall  be  confirmed,  as  aforesaid, 
she  shall  produce  all  deeds,  &c. 
Mr.  Deaveis  MSS. 

(44)  Post,  Vol.  Ill,  224. 
Dunoou^  V.  Mayer,  Will,  320. 
1  Sch.  ^  Lef.  223. 
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to  be  delivered  up  (  45).  It  stood  over  in  order  to  look  into  iks 
cases,  and  I  do  not  know  the  event.  But  here  it  appears^ 
they  have  no  title ;  for  there  is  a  life  estate  outstanding.  I 
have  two  manuscript  cases ;  Ivy  v.  Ivy^  and  Lord  L^ommaUr 
V.  Lord  Pomfret^  S4di  November ^  1752 ;  -where  a  son  next  re- 
mainder-man after  a  father's  estate  for  Ufe,  liable  to  waste, 
filed  a  bin  to  have  the  title-deeds  produced,  and  suggested 
waste,  which  was  denied :  the  bill  was  dismissed  (46). 


Lord  Chancellor. 
Tyler  v.  Skinner  is  no  authority,  not  being  yet 
Though  the  Counsel  thinks  it  so  much  of  course  to  compd 
tenant  for  life  to  deliver  up  the  tide-deeds,  I  shall  look  iiit(> 
the  cases  upon  that  ( 47 ).  But  the  simple  question  here  ia^ 
whether,  having  got  possession  of  the  title-deeds  as  personal 
representatives  of  EliMabeth  Finny ^  and  having  no  claim  them- 
selves, they  are  not  obliged  to  produce  them*  If  so,  this  Court" 
would'  not  confine  Plaintifis  to  state  their  tide  modo  et  formS; 
at  least  not  without  ^ving  them  the  assistance  of  this  pro- 
duction. I  think,  the  demujrrer  must  be  over-ruled.  I  agree 
witlr  the  Counsel  for  Defendant,  that  the  demurrer  admits  aS 

those 


(45)  See  Duncombe  v.  Mayety 
post,  Vol.  Vin,  320 ;  where  it 
was   done  apon  precedents  on 
application  of  the  trustees  and 
tenant  for  life. 

(46)  Since  reported,  Amb, 
164. 

(47)  Not  done,  where  Plain- 
tiff's interest  is  too  remote :  but 
it  is  the  common  practice  in  case 
ef  a  remainder-man  expectant 
apon  a  mere  tenancy  for  life; 
1  Atk.  431.  In  Scuthhy  v.  Stone- 
kome,  2Ves.  612,  Lord  Hard- 
wicke  says,  it  is  the  ordinary  re-* 
lief  of  remainder-man  or  rever- 
sioner to  have  the  title-deeds 
taken  care  of  against  the  tenant 
for  life;  and  the  bril  was  dis- 


missed, because  Plaintiff,  hav- 
ing no  title  to  the  reversion^ 
could  have  none  to  the  deeds;. 
ibid.  617.  Defendant  not  obKged 
to  discover  title-deeds :  Bmdm 
V.  Dare,  2  Fes.  445.  Heir  at 
kiw,  as  against  devisees,  has  mo 
equity  except  to  lemove  inoam- 
branees  in  the  way  of  bis  legal 
right ;  but  cannot  call  for  an  in* 
spection  of  deeds  in  the  posses- 
sion of  devisees.  Heir  in  tail 
entitled  to  inspection  of  all  deeds 
of  settlement,  admitted  to  be 
in  possession  of  Defendants, 
creating  estates  in  tail  general^ 
but  no  farther.  Lady  SkafU^ 
buryy.  Arrowsmiih,  post,  VoL 
IV,  60. 


f 
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Aote  fiurts  only,  that  areweU  pleaded;   and  the  facts  alon^  17d9. 


the  condusioii  of   law.     I  know,  the  expression  of  _ 

**  lamd*'  to  signify  the  whole  interest  is  yery  frequent     But  I  ^^ 

diinky  Ae  demurrer  must  be  over-ruled  upon  the  other  ground.  Pbbrino. 

What  I  go  upon,  is  this :  tenant  for  Hfe  has  not  the  title-  Demorrer  ad- 

deeds ;  but  he  is  charged  with  having  delivered  up  possession  ™*    ^"^  f\* 

under  a  notion  of  being  afraid  of  a  law-suit  by  those,  who  had  d   th     f   u 

no  right,  but  as  personal  representatives  of  this  woman  had  gione    without 

got  possession  of  the  deeds :  and  where  tenant  for  life  is  satis-  the  conclasion 

fied,  and  does  not  care  about  the  title,  but  remainder-man  is  of  law. 

not  satisfied,  the  question  is,  whether  the  title-deeds  shall  be  Where  tenant 

left,  where  they  are,  to  the  prejudice  of  the  remainder-man.  "^^  *"®  "  satis- 

I  diink,  the  Court  must  take  some  care  for  the  security  of  the     ®  »  *°      ®®' 

,  not  care  about 

fiOe-deeds.    Let  the  demurrer  be  over-ruled.  ^j^^  ^.^1^    j^  . 

^,,^,_^,,^_^._„^^„.^„„^^^  remainder* 

man  is  not. 

Lord  Chancellor  said,  he  would  look  at  the  manuscript  cases  Court  will  take 

died  for  Defendant ;  and,  if  he  should  change  his  opinion,  care  of  the 

mwld  mention  it  again ;  but  it  never  was  mentioned  again.         deeds,  and  not 

leave  them  in 

the  hands  of    third   persons,    who    have    no  right,    to  prejadice  of 

remainder-man. 


M¥- 


LEE  r.  ALSTON.  1789. 

Dee.  I5th. 
LEE,  the  Plaintiff,  was  entitled  under  the  will  of  QBro.C.C.97» 

Sir  Thomas  Alston  to  the  remainder  in  fee  of  an  estate,    Tenant   for 

«f  whieh  the  Defendant  Sir  Rowland  Alston  was  tenant  for  life  Hfe,  punishable 

fodiaUe  for  waste,  under  a  settlement  made  by  Sir  Thomas  ^^^  wa»te,  with 

IB  1760,  by  which  tiie  last  remainder  was  reserved  to  himself  ^     .    ,^1  ^^ 
•   m       Vfci  •    .«»  *^  mciosmg 

IB  Mw    Plaintiff  brought  the  bill  for  an  account  of  timber  cut  ^^^  ^^  mort^ 

down  by  the  Defendant,  and  for  an  injunction.    Defendant  by  gage  for  the 
mmrner  admitted  having  cut  the  timber,  as  charged  in  the  bill ;  expence  of  the 
hA^itt  up  a  defence  as  to  part  to  the  value  of  192/. ;  as  havmg  inclosure,  fell- 
been  employed  in  repairing,  by  rebuilding,  and  otherwise ;  ®^  timber,  and 
Ae  icmainder  he  had  sold  for  665/.  7s. ;  for  which  he  claimed  ^PP"^^   ^® 

■ot  to  be  accountable,  as  the  lands,  from  which  the  timber  ^     ,    ,    °*   , 
.   ,  stead  :  decreed 

had  been  cut,  were  lands  allotted  under  an  inclosing  act  in  ^^  account  to 

1776,  owner  of  next 

estate  of  inheritance, 
F2 
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1789.         1776,  which  gave  the  former  owner  of  anylandsi  soallottedf 
Lbs  liberty  within  six  months  to  fell  any  trees,  growing  on  them, 

V.  for  his  own  use  and  benefit.     It  also  gave  any  tenant  for  life  oS 

Alston.  the  lands  inclosed  a  right  to  charge  by  way  of  mortgage  upon 
them  a  sum,  according  to  the  expence,  not  exceeding  forQr 
shillings  an  acre,  to  be  paid  to  the  commissioners  for  the 
purpose  of  effecting  the  inclosure ;  the  interest  of  which  sum 
was  directed  to  be  kept  down  by  tenant  for  life  during  his  life. 
Defendant  by  answer  insisted,  that  under  this  clause  he  had  a 
right  to  charge  to  the  amount  of  2500/. ;  and  therefore  claimed 
not  to  be  accoimtable  for  this  sum  of  665/.  7«.  which  he  had 
applied  according  to  the  act.  An  account  was  decreed  (48); 
and  the  Master  s  report  confirmed  the  answer  as  to  the  svm 
employed  in  repairs,  the  sum  for  which  the  rest  sold,  and  hii 
right  to  charge  2500/.  by  way  of  mortgage.  The  cause  came 
on  for  farther  direction  as  to  this  sum  of  665/.  7s.  interest, 
and  costs. 

Mr.  Mansfield  and  Lloyd^  for  Plaintiff. 
If  he  had  charged  by  mortgage,  he  must  have  kept  down 
the  interest  during  his  Ufe.  Plaintiff  as  the  first  person  having 
an  estate  of  inheritance  is  entitled  to  this  sum,  which  is  the 
produce  of  the  timber,  exclusively  of  what  was  applied  in  re- 
pairs ;  and  to  interest  from  the  several  times  of  felling  it,  and 
costs.  When  the  account  was  decreed,  your  Lordship  thought 
Plaintiff* entitled,  and  that  Defendant  had  no  right;  because 
the  act  of  parliament  only  gave  him  a  right  to  borrow  upon 
mortgage,  of  which  he  must  have  kept  down  the  interest. 
There  is  nothing  authorizing  tenant  for  life  to  cut  down  tim- 
ber. If  Plaintiff"  is  entitled  to  this  sum,  she  might  have  made 
interest  of  it.  The  right  to  the  timber  when  cut  down  is  in 
those,  who  are  entitled  to  the  first  estate  of  inheritance^  at 
the  time  it  is  severed.  Whitfield  v.Bemt,  2  P.  Will.  240  j 
3P.  Will.  267;  Garth  v.  Cottony  1  Ves.  524,  646;  Udal  y. 
Udal,  Aleyn,  81 ;  Orde  v.  Duke  ofBolton^  before  your  Lord- 
ship, 2^h  February,  1784(49).  Whitjield  v.  Bewit  has 
always  been  followed  since ;  by  Lord  Hardwicke  in  Garth  r. 

.Cottam^ 

(4a)  1  Bro.  Ch.  Ca,  194.  WiUiams  v.  The  Duke  ofBoiUm, 

(49)  Reported  under  the  tille     1  Cox,  72. 
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CMam;   in  which  he  proceeded  upon  fraud  between  tenant  1789. 

fixr  Kfe  and  the  next  owner  of  inheritance ;  and  by  your  Lord- 
ship in  Orde  y.  Duke  of  Bolton;  in  which  the  Duke  being 
tenant  for  life  had  also  the  first  estate  of  inheritance  in  him-  Alston. 
self:  he  cut  the  timber ;  and^  if  the  ordinary  rule  had  taken 
place,  would  have  made  advantage  of  his  own  *  wrong.  Your  [  *80  ] 
Lordship  upon  that  ground  held^  that  Mr.  Orde's  son  should 
take(50). 

Lord  Chancellor. 
I  believe  it  did  turn  upon  that. 

For  Plaintiff. 
One  parcel  to  the  amount  of  116/.  is  stated  to  have  been 
cat  firom  the  orchard;  he  could  have  no  right  to  cut  from 
the  orchard  for  the  purpose  of  inclosing.  Defendant  has  had 
the  advantage  of  this  sum  from  the  years  1765^  ITGS,  and 
1767  respectively;  therefore  there  should  be  interest,  and 
costs,  as  the  Court  has  decided,  that  there  was  no  colour  for 
the  defence. 

SolicUar  Genercdj  Mr.  Selwyn,  and  Mr.  Richards^  for 
Defendant. 
The  Court  never  discovered  more  reluctance  to  decree  for 
Ffanntiff  than  in  the  present  case.  The  answer  admitted,  that 
Defiendant  had  cut  the  timber  according  to  the  charges  in  the 
UL  When  it  came  on  as  a  case  of  a  Plaintiff  having  a  clear 
legal  remainder,  your  Lordship  with  great  reluctance  decreed 
ID  account  upon  this  principle,  that  the  admission  of  having 
vrangfuDy  cut  down  timber  gave  a  right  to  an  account ;  and 
PUntiff  was  not  bound  to  beUeve,  that  no  more  had  been  cut, 
tban  was  confessed.  But  no  more  is  found  by  the  Master,  than 
wis  contmned  in  the'  answer.  This  case,  in  which  Plaintiff, 
not  content  with  the  answer,  creates  such  an  expence,  is  not 

fit 

(50)  It  was  ordered  to  be  paid  death  of  tbe  Duke,  not  having 

into  Court;  Mr.  Orders  son  not  had  a  son,  the  fund  was  decreed 

beiogentitled,  as  the  Duke  might  to  be  laid   out  in  land,  to  be 

have  a  son.     3  P.  ITttf.  4th  edit,  settled  upon   the  original  uses. 

188,  n.     Williams  v.  Tke  Duke  Post,  Powlett  v.  The  Ducke$s  of 

^/BoUom,  1  Cox,  72.    After  the  Bolton,  Vol.  Ill,  374. 
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1789*  fit  for  costs.  Besides^  Plaintiff  is  mtich  benefited  by  this  mis* 
take.  Defendant  had  a  right  to  charge  this  land  to  the  amount 
of  the  actual  expencCi  not  exceeding  forty  shillings  an  acre. 

Lord  Chancellor. 
The  right  given  by  the  act  is  to  raise  by  mortgage  and  pay 
the  sum  appointed^  not  exceeding  the  proportion,  to  the  Com- 
missioners for  the  purpose  of  effecting  the  ihclosure* 

For  Defendant* 
He  did  pay  it,  as  directed  by  the  act.  The  siun  appointed 
was  2500/. ;  but,  says  he,  ^*  I  have  cut  down  timber  to  the 
**  amount  of  such  a  sum ;  therefore  the  mortgage  shall  be  only 
[  «81  ]  "  ^for  the  difference.**  The  difficulty  arises  firom  the  firamer 
of  tl^e  act  not  having  adverted  to  this  case ;  that  the  owner  of 
the  land  and  of  the  property  in  the  timber  might  be  different 
persons;  and  the  owner  of  the  property  might  not  have  a 
right  to  enter  within  six  months.  Plaintiff  ought  not  to  have 
jrelief,  unless  she  will  c<)nsent,  that  her  inheritance  shall  be 
charged  to  the  extent,  to  which  Defendant  has  a  right  la 
charge  it;  which  will  be  doing  equity,  while  she  receives  it« 
Immediately  upon  the  answer  coming  in  Plaintiff  knew,  what 
had  been  cut ;  and,  as  it  was  severed,  might  have  had  com- 
plete relief  at  law  by  an  action.  I  admit,  they  were  not 
obliged  to  take  that  remedy,  because  it  is  the  practice  to 
decree  an  account  upon  the  admission,  that  any  timber  hai 
been  wrongfiiUy  cut ;  but  if  they  go  to  account,  and  get  bq 
fiurther  discovery  they  cannot  have  costs.  If  this  was  the 
ordinary  case,  they  could  have  no  costs  beyond  the  decreet 
because  it  might  have  been  set  down  upon  bill  and  answer* 
The  account  was  at  Plaintiff^'s  risk,  and  the  inquiry  was  useless* 
Under  these  circumstances  in  this  Court,  where  costs  are  dis- 
cretionary, none  will  be  given  since  the  hearing  of  the  causey 
Consider  the  advantage  Plaintiff  has  by  this  act  of  Defendantt 
If  he  had  refrained  from  cutting  it,  she  would  not  have  had  it; 
for  after  the  expiration  of  the  time  given  by  the  act  it  wouUl 
have  belonged  to  the  person,  to  whom  the  land  was  allotted* 

For  Plaintiff. 
That  is  a  new  question. 


Leb 
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For  Defendant  1789. 

Besides,  when  Plaintiff  comes  to  the  estate,   it  will  be  of 
more  vadue,  from  what  has  been  cut.     The  money  was  applied 
under  an  honest  mistake ;  and  if  Plaintiff  gets  the  principal      Alston. 
alone,  she  will  have  the  full  value. 

Lord  Chancellor. 

In  Whitfield  v.  Bemt  the  Coiurt  seemed  to  hold,    that  the 

legal  right  to  the  timber,  being  in  a  remainder-man,  might  be 

pursued  here.    I  have  no  doubt,  an  action  of  trover  might  be 

maintained.     What  I  meant,  when  the  cause  came  on  before, 

was  diis.     Suppose  they  come  for  a  discovery  and  an  account, 

ind  that  a  discovery  is  made  accordingly;   I  should  agree       £  ^82  ] 

Plaintiff  ought  to  be  satisfied  with  it:  but  the  admission,  *  that     Admisaiou 

flome  has  been  wrongfully  cut,  gives  them  a  right  to  an  account  that  any  tim- 

of  that.     The  wonder,  I  have,  is,  how  they  can  raise  a  charge  ^®"^  ^•^  hwa 

to  the  amount  of  forty  shillings  an  acre.    It  is  a  monstrous  ^'^^dS^'^'v  ^ 

iDowaiice  for  an  inclosure,  which  must  be  €td  Kbiium ;  for  a  ^  . 

to  an  accoant* 

Fle»««  ground.   p«k.   &c.  might  make  a  man  go  into  a  i„d„,^  ^ 
amnber   of  unwarrantable   expences.     The  mortgage  must  Jer  an  inclo* 
stand  by  itself,  and  so  must  the  money :  He  had  no  right  to  sing  act  moat 
ipfiy  this  timber  to  the  purposes  of  the  mortgage.     But  I  do  not  be  4ul  ICM- 
aot  believe.  Plaintiff  can  have  costs ;  for  the  act  is  very  ob*  ^"** 
leurely  drawn ;  and  she  has  a  great  advantage  in  consequence 
of  this  mistake,  by  which  this  sum  is  taken  out  of  the  fire  for 
her.    My  present  opinion  is,  that  if  any  timber  has  been  cut 
from  the  estate,  where  there  was  no  right  to  cut  any,  that 
circumstance  gives  a  right  to  the  account.    If  you  can  make 

s 

cot^  that  Plaintiff  has  no  right  to  come  here,  but  ought  to  be 
left  to  law,  I  will  turn  roujid  her  bill,  because  she  has  not 
faraui^t  an  action :  but  I  thought,  the  circumstance  of  timber 
Aav&ag  been  wrongfully  cut  down  entitled  her  to  the  account ; 
at  in  llie  case  of  a  bailiff:  if  a  man  enters  upon  another's 
kndi,  and  makes  money  of  his  property,  he  will  be  considered 
*  ai  a  buliff,  and  must  accoujit ;  and  here  they  must  take  the 
SMNiey,  be  has  got  for  it,  though  in  an  action  they  would  go 
for  the  value  of  the  timber :  for  those,  who  come  into  Equity,  In  Equity  the 
most  take  the  account,  as  it  lies ;  unless  there  is  some  special  account  must 

case  to  vary  the   terms   of  iU     Here  Defendant  has  made  ^  ^^®°'  *'  ** 

•    « •       IP  lies;   unless 
hunself  .  , 

some  special 

case ;  though  at  law  the  value  would  be  recovered* 
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1780.         himself  bailiff  to  Plaintiff;  and  therefore  must  pay  bier  this 


principal  sum.     But  I  cannot  give  costs ;  nor  am  I  inclined  to 

^^  give  interest.     It  is  a  hard  demand ;  though  not  such,  as  I  can 

Alston.      lay  a  hand  upon  in  a  Court  of  Equity.    Plaintiff  gets  a  greal 

Costs  refiised.   jg^l  by  this  accident.     Take  these  terms,  and  I  believe,  they 

will  be  agreed  to :  no  interest,  unless  they  will  undertake  to 
make  no  further  charge.     They  must  confirm  the  mottgage. 


The  Counsel  for  Defendant  consented  to  the  terms  (51  )< 

(51)  Gowcr  V.  EyrCf  Coop.  156. 


[88] 

^'^^'  PITT  V.  LORD  CAMELFORD. 

Dec.  Utk. 

Question  of       A  FTER  a  devise  of  real  and  personal  estate  a  codicil  con< 
Intention  to  be  tained  a  bequest  in  these  words,  "  Item,  all   my  navj 

determined  by  i,jjig  amounting  to  about  7000/."    It  was  referred  to  mquire, 
e    our  ,    u    ^Yiat  testator  possessed  in  navy  bills ;  which  the  Master  re- 
the  Master        ported  to  amount  to  1S,000/.     Afterwards  on  examining  the 

banker's  books  it  appeared,  that  the  navy  bills  reaUy  amounted 
to  but  7029L :  and  that  the  remainder  of  the  12,000/.  consisted 
in  victualling  bills.  All  the  devisees  were  infants.  The  cause 
came  on  for  farther  directions. 

Attorney  Genertd  for  the  eldest  devisee,  tenant  in  ta2 
of  the  real  estate. 
It  must  go  back  to  the  Master  to  review  his  report.  Navj 
bills  and  victualling  bills  are  quite  distinct,  though  equal  secu^ 
rities.  The  latter  could  not  be  intended  to. pass  imder  thii 
bequest.  It  is  observable,  that  the  amount  of  the  navy  bOli 
just  answers  to  the  sum  mentioned  by  testator  as  their  amount 
It  is  the  interest  of  the  younger  branches  of  the  family,  thai 
this  bequest  should  comprehend  as  much  as  possible ;  but  ol 
the  eldest,  that  it  should  comprise  as  little ;  for  what  is  no( 
comprised  in  it,  goes  to  his  estate.  The  devisees  of  the  nav] 
bills  wish  at  the  same  time  to  refer  a  question,  whether  testatoi 
did  not  mean  to  include  victualling  bills  under  the  term  *'  nof  j 
biU9.'*    \  have  no  objection. 
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lord  Chancellor.  1789. 

It  would  not  be  a  very  wise  reference  to  make.     It  is  not  a         ^T"^ 

proper  question  for  the  Master ;  but  ought  to  be  determined  |>, 

b]r  the  Court  I-owl 

Camelford, 

Mr.  Graham. 
1  recollect  a  case  between  Lord  John  Cavendish  and  some  of 
the  Cavendish  family  upon  the  will  of  Mrs.  Cavendish,  by  which 
she  bequeathed  her  cabinet^  with  her  gems,  precious  stones, 
and  other  cabinet  curiosities;  and  I  think,  it  was  ^  referred  to  (^  *8J<  ] 
bquirc,  whether  some  set  jewels  of  considerable  value,  which 
were  found  in  the  cabinet,  were  comprised  under  the  term 
*' precious  stones.^*  Your  Lordship  determined,  they  were  not; 
and,  I  believe,  upon  the  report. 

Mr.  Miiford  said,  he  beUeved,  the  reference  in  that  case 
was  to  inquire  whether  they  had  been  commonly  worn  by  the 
testatrix. 

*    Mr.  Mansfieldf  for  devisee  of  the  navy  bills. 

Navy  bills  and  victualling  bills  are  considered  as  so  nearly 
the  same,  that  a  broker  would  as  soon  lay  out  money  upon 
one  as  the  other.  They  are  equal  in  point  of  security.  The 
testator  only  guessed  at  the  amount  of  his  navy  bills,  which 
be  could  not  possibly  have  known;  for  the  broker  acts  not 
Older  any  particular  directions  as  to  investing  money  in  those 
tecurities,  but  under  general  directions. 

• 

Lord  Chancellor. 
Perhaps  it  may  be  indifferent  to  a  broker,  in  which  of  these 
steurities  he  should  lay  out  his  money :  but  that  will  not  make 
then  the  same.  They  no  otherwise  resemble  each  other  than 
k  being  equally  secure ;  for  Government  makes  no  difference 
b  the  payment  of  its  securities.  But  they  are  totally  different 
with  respect  to  this  will.  As  to  the  case  cited,  perhaps  the 
leference  was  upon  the  ground  mentioned  by  Mr.  Mitford : 
bat  if  it  was,  as  Mr.  Graham  says,  who  is  apt  to  be  accurate, 
it  was  not  a  wise  order  to  make,  nor  will  I  foUow  it  now.  Let 
the  parties  state  before  the  Master  any  circumstances,  they  may 
think  material ;    and,  if  they  can  make  out  any  case,  I  will 

hear 
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1789.         hear  it ;  but  I  will  not  send  it  to  the  Master  to  inquire,  whe 


—  ther  navy  bills  mean  victualling  bills.    Take  the  order  for  tfai 

9^  Master  to  review  his  report  as  to  the  navy  bills,  and  to  inquin 

Lord  into  their  amount ;  and  in  so  doing  let  them  state  any  circum 

.Camslford.  stances,  they  may  think  materiaL 


^  ^^  ^  FLETCHER  v.  DODD. 

1789. 
l>ec.  15M.  I^rd  Chancellor. 

Receiver  must  T  WILL  make  a  receiver  pay  interest,  if  he  keeps  money  ii 
pay  in  his  mo-  his  hands  a  quarter  of  a  year,  after  it  ought  to  have  bea 
ney  yearly,  p^j  Jji^q  Court.  This  is  a  shameful  business  as  to  the  infant 
an  muB  pay  j^  ^j^j^  ^j^^^g .  ^^ch  has  been  twelve  years  in  this  Court 
. .     ^  though  it  might  have  been  decided  in  half  a  year,  through  th< 

dor.  He  shall  hiattention  of  the  prosecutor  for  the  infants.  The  receiver  mus 
pay  interest  P^J  ^^^  interest,  and  the  costs  of  this  reference,  if  any  found 
for  money  kept  and  he  is  well  off  in  not  paying  more.  Let  the  Master  com 
in  his  hands  pute,  what  money  was  in  his  hands  at  the  time,  it  ought  U 
oven  a  quarter  hayg  b^en  paid  into  Court ;  and  compute  interest  from  dim 
of  a  year  aOor  ^^j^^  ^^  ^^  ^^^^  ^f  ^  j^  ^^^^  ^^^  reserve  consideration  o 

.      ^     . ,  *7^  the  costs  of  the  inquiry,  till  after  it  has  been  made  (  52). 
peon  paid    m.  ^     ^^  ^      ^ 

loqairy  direct-  i»— i«Bi«B— i«-«— -^ 

ed  as  to  that,  q^  ^^  g^  of  c/ime,  1790,  the  receiver  petitioned  to  have  ai 
pZtd  his  ac-  ^^^^^^  "^^  ^™  ^^1300/.  m  respect  of  a  mortgage,  b 
jcoouts  and  all  ^^^  P^^  ^^»  ^^^  ^^^  ^^  might  be  considered  as  trustee  foi 
parlies  declar-  the  parties  entitled.  He  had  passed  his  accounts  before  thi 
ed  themsislves  Master;  and  all  the  parties  declared  themselves  satisfied  wid 

satisfied.  big  conductt 

■ 

Lard  Chai^cellor. 

ft 

Notwithstanding  he  has  passed  his  accoimts  before  tb 
Master,  let  the  Master  inquire,  what  money  he  has  receivec 
from  time  to  time,  and  how  long  he  has  kept  it  in  his  hands 
He  comes  to  have  his  accounts  made  up  without  shewing  that 
Though  the  parties  are  satisfied,  I  will  make  them  more  so 
if  I  find,  he  has  kept  money  in  his  hands  longer,  thaa  h 

ought 

(52)  Post, V.  JoOand,  Vol.  VUI,  72.    Pott$  v.  let^ktM 

XV,  273,  and  the  General  Order  of  1700,  Appendix  to  Vol.  XIX 
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ought.  A  receiver  has  a  very  plsun  course  to  follow,  iF  he 
pleases :  he  has  only  to  pay  in  his  money  yearly ;  and  to  pay 
iMithiiig  out  wi&out  an  order  of  Court ($3). 


B5 


(53)  Post,  Morris  v.  Elme, 
139.  Bbmt  V.  ClUherow,  Post, 
VoL  VI,  799.  As  to  the  eom- 
nittee  of  a  lonatic.  Anon,  X.  104. 
Bs parte  Martom  8r  Hubert,  XI, 
997.  Er  parte  Hall,  1  Jac.  160 : 
bat  this  strictness  has  been  re- 
ined as  to  a  receiver,  haFing  laid 


out  money  on  the  estate  without 
a  previous  order :  and  the  present 
j>ractice  is  to  direct  an  inquiry, 
whether  the  transaction  is  for 
the  benefit  of  the  parties  inte- 
rested: jlttomey- General  v.  Ft- 
gor,  XI,  663.  XV,  26.  Tempest 
F.  Ord,  2  Mer.  6ft. 


1709. 


Fletchbe 

9. 

Donn. 


HALES  V.  SHAFTOE. 

Master  of  the  Rolls  for  the  Lord  Chancellor. 

TtEFENDANT  was  in  contempt  for  want  of  appearance ; 
and  a  sequestration  issued ;  under  which  possession  had 
been  taken  of  great  part  of*  his  personal  property,  consisting 
of  the  furniture  of  his  houses.  Upon  motion  for  an  order  on 
the  sequestrators  to  sell,  t^e  Master  of  the  Rolls  expressed  a 
dcmbty  whedier  any  sale  could  be  directed  £u*ther  than  to  pay 
(he  ezpences,  * 

Solieiiar  Generalt  for  the  motion^ 
.  Defendant  is  a  man  of  large  fortune,  and  obstinately  stands 
.  out  in  contempt.  If  this  is  not  done.  Plaintiff  cannot  get  o^ 
The  sequestrators  have  been  in  possession  near  a  year,  the  se- 
foertration  having  issued  l&fitHilartf  term;  and  he  has  never 
qipeared ;  nor  does  he  now*  J  cannot  find  any  order  of  this 
kind :  but  the  books  say,  the  party  must  apply  to  the  Court  to 
have  the  goods  sold  according  to  the  discretion  of  the  Coiut, 
The  distinction  is,  that  the  sequestrators  can  only  take  pos- 
Ksrion ;  but  the  Court,  considering  it  as  in  nature  of  a  dis- 
tress infinite,  will  dispose  of  the  property  according  to  the 
eii^geDcy  and  justice  of  the  case;  and  order  such  further 
dispositioni  ay  will  make  it  effectual* 


[86] 

1790. 
Jan.  2dd. 

Quare,  whe- 
ther there  can 
he  any  sale  of 
goods,  taken 
under  a  se-^ 
questration 
upoD  mesne 
process,    far^ 
ther  than  to 
pay  the    ex*- 
peaces* 
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17M.  Master  of  the  Rolls. 

-^T^^  If  such  an  olrder  can  be  made,  the  motion  must  be  fo 

9.  certain  part;  there  must  be  some  Ihnitstoit;  and  thi 

Shaftob.     would  decide;  but  would  not  order  the  whole  of  the  pi 

taken  to  be  sold.  But  this  is  upon  mesne  process  to  bri 
in ;  the  intention  of  which  process  is  merely  to  keep  h 
of  possession.  The  object  of  the  motion  goes  beyond 
sequestration  was  intended  for.  The  Register  thinks^  t 
ought  to  be  confined  to  paying  them  their  expence 
I  doubt,  whether  upon  mesne  process  I  can  go  farthc 
keeping  him  out  of  possession ;  but  he  must  be  reaQy  out 
session,  and  not  nominally.    However  I  wish,  you  wouli 

[  ♦S?  ]  ^  stand  to  see,  if  he  will  not  comply.  I  remember,  he  d 
before,  after  having  stood  out  for  some  time,  put  in  an 
upon  consideration:  and  I  should  hope,  that  a  man 
fortune,  when  he  comes  to  consider  seriously  of  it,  ^ 
stand  out  any  longer.  This  Court  must  not  be  triflei 
its  process  must  be  made  effectual  (  54  ). 

(54)  The  same  motioD  refased  Hardwicke  said,  that  th 

by  the  Lord  Chancelior.     3  Bro.  now,  Iq  aid  of  its  procc 

C.  C.  72.    2  CoXf  224,  and  agaiu  orders  goods,  taken  under 

upon  the  20th  oiJuly^  1790.  The  tration  for  a  collateral  c< 

Lord  Chancellor  said,  sequestra-  in  proceedings  before  a 

tions  could  not  upon  mesne  pro-  to  be  sold  ;  though  not  t 

cess  sell  for  any  other  purpose  lately.      Post,   Shaw  v. 

than  to  raise   the  costs  of    the  Vol.  Ill,  22.     Simmands 

contempt,  if  the  Defendant  would  Kinnaird,IV,  735.     K 

not  pay  them ;    and  that  it  was  Young,  2  Ves,  ^  Bea.  184. 

so  laid  down  in  Gibton  v.  See-  t.  Bell,  2  Mad.  21.     In  j 

veugton,  1  Fern.  247.     Heyn  v.  lyn  v.  Colhoun,    3  Swam 

Heyn,  1  Jac^  49.    But  1  Fef.  184,  several  authorities  on  the 

in  Wharam  v.  Broughton,  Lord  of  sequestrations  are  coll 


KNOX  r.  SYMMONDS. 
1700. 

Jan.  23(/.  The  Master  of  the  Rolls  for  the  Lord  Chancei 

Second  answer  ^EVERAL  exceptions  were  taken  to  the  answer,  ar 

may  be  put  in  ceeded  on  before  the  Master  till  the  21st  December 

pending  excep.  plaintiff  endeavoured  to  prove  by  affidavit,  that  on  that 
lions    to    the  f  j  y 

first.  ^ 
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Coimtel  being  pirerented  from  attending,  before  the  office  shut,         17M. 
theie  was  a  parol  agreement  to  defer  arguing  the  rest  till  after         v^^ 
the  Holidays*    In  the  mean  time  Defendant  put  in  a  full  an-  i^, 

swer;  upon  which  he  obtained  the  usual  order  to  dissolve  an    Symmonds. 
iqunction  firom  proceeding  at  law,  which  had  been  granted* 
Motion    to  discharge  that  order,  either  as  obtained  against 
pncticey  or  upon  the  footing  of  the  agreement. 

SoUeitar  Generalf  Mr.Mansfieldf  and  Mr.  HollUt,  for 
the  motion. 
I  do  not  state  this  to  be  against  practice  with  confidence ;  as 
fiat  Registers  (55)  differ  upon  it;  but,  supposing  it  regular,  this 
igreement  will  prevent  it  from  being  good.  I  agree,  that  if 
Defiendant  had  submitted  to  the  exceptions,  though  he  had  put 
in  the  answer  the  moment  afberwards,  it  would  have  been  suffi- 
cient; but  by  this  agreement  letting  it  be  understood,  that  he 
did  not  submit,  but  meant  to  proceed  in  arguing  the  excep-r 
tkvDs,  he  prevented  Plaintiff  from  moving  to  amend  his  bill  at 
die  last  seal  before  Christmas ;  and  thereby  deprived  him  of 
die  ^common  indulgence  given  to  every  Plaintiff  of  amending  [  ^88  ] 
lus  bin,  where  there  is  an  insufficient  answer ;  which  would 
hate  been  done,  had  Defendant's  intention  been  known.  As 
Defendant  had  submitted  to  the  exceptions,  -  the  answer  must 
low  be  considered  insufficient. 

Mt»  Richards,  contra. 
The  practice  is  with  Defendant.  No  case  is  produced  against 
this.  It  was  done,  in  the  case  of  Sir  Watkins  WiUiams  Wynne 
T.  (hoenf  bailiff  of  his  coal  mines :  An  action  was  brought,  bill 
tied,  and  exceptions  taken  to  the  answer ;  which  went  to  be 
vgued:  in  the  mean  time  a  farther  answer  was  prepared, 
which  I  signed ;  and  the  second  answer  was  put  in  pending 
tile  exceptions  to  the  first. 

Master  of  the  Rolls. 
My  opinion  is  with  Defendant.    The  single  question  seems  . 
to  be  as  to  the  point  of  practice^  for  there  is  no  special  agree- 
Mnt  made  out  by  the  affidavit ;  but  merely  that  the  parties 
niderstood,  that  the   exceptions  were  to  be  proceeded  on. 

There 

(55)  Mr.  Dickem  and  Mr.  Green, 
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1700«         There  is  no  particular  undertaking  to  that  purpose  by  Defen- 

^^^^  dant;  it  does  not  impute  to  him  any  breach  of  faith.    The 

^,  single  question  therefore  is,  whether  the  Court  permits  the 

Stmmonbs.    party  to  put    in  an  answer  pending  exceptions  before  the 

SecoDd  answer  Master,  or  whether  it  has  been  held  irregular.    I  always  eon- 

an/  time  be-  **^^'*'  ^  ^^  "«^*'  *«  "~"*°t  exceptions  were  taken, 

fore  the  order  P^^P^^^  ^^^  P^^  ^  ^  better  answer*    He  may  do  it  at  any  tmc 

to  amend    See.  before  the  order  to  amend  the  bill,  and  that  Defendant  maj 

even  the  mo-  answer  amendments  and  exceptions  together;  and  wben  the 

ment  excep-     order  is  moved  for,  that  he  has  done  so,  will  be  a  sufficient 

lions   are         answer  (56).-    If  the  .practice  is,  that  he  may  put  it  in  at  anj 

^^'  time  before  the  order,  he  might  have  had  it  ready,  and  htm 

filed  it,  as  soon  as  he  heard,  the  Master's  opinion  was  agaiasi 

him  on  the  exceptions ;  even  before  the  report ;  and  then  thevf 

is  nothing  supposing,  that  he  waited  till  after  the  last  sea 

before  Christmas  to  do  it.    It  is  a  kind  of  race  to  be  run  be 

tween  Plaintiff  and  Defendant.    If  the  practice  Is  wrong,  i 

ought  to  be  altered  by  determining,  that  the  exceptions  dial 

'  not  be  answered,  till  Plaintiff  shall  have  an  opportunity  a 

amending  his  bill ;  but  thi^t  is  not  for  me  to  determine.    Thi 

BegUter  says,  this  point  was. determined  by  Sir  Thomas  Clarie 

and  that  the  Court  permitted  the  race.    I  think  it  is  regular 

[  *89  ]       and  the  affidavit  has  oMide  no  difference.    ^If  it  could  bi 

brought  to  a  breach  of  faith,  it  would  do ;  Otherwise  the  on^ 

conclusion  is,  that  the  Defendant  has  won.    Nor  do  I  think 

Plaintiff  is  prejudiced  by  this  practice ;  this  is  an  injunctim 

bill ;  and  he  is  only  in  the  situation,  in  which  he  would  havi 

been,  if  the  full  answer  had  come  in  at  first. 

(66)  Post,  Vol.  XI,  678. 


^.yg^  V.  BENNET. 

Jan.  28M.  Buller,  J.  for  the  Lord  Chancellor. 

EsUte  ordered  J^  SEQUESTRATION  had  issued  against  Defendan 
to  be  sold  for  Mrs.  Bennet ;  under  which  the  sequestrators  had  levies 
debts ;  money  600/.  firom  the  rents  and  profits  of  an  estate ;  which  sum  the} 
raised  onder  moved  to  bring  into  Court  upon  their  separate  account  fbs 
i«qne.lration  their  indemnity, 
paid  mtoCoart,  ^ 

though  contempt  cleared. 
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Bfr.  Cooke,  for  Defendant,  1700. 

Lisurtedy  that  as  Defendant  had  cleared  her  contempty  the 
aoney  levied  ought  to  he  paid  to  her. 


V. 

Bbnnrt# 


The  Court  granted  the  motion^  as  it  appeared,  the  estate 
vai  ordered  to  be  sold  for  payment  of  debts,  and  therefore 
was  liable  to  creditoris  in  the  first  instance. 


HILLIARD,  (In  the  Bankruptcy  of.)  1700. 

Feb.  &ik. 

'PHE  bankruptcy  happened  in  1777.    The  assignees  had    Interest  at . 

received  two  sums  1100/.  and  19S/. ;  but  never  made  a  ^  P^  ^^^^ 
diridend.  JK^in-t  as- 

^Petition  by  the  creditors  for  an  order  on  the  assignees  to  ,  ^.       .  ^ 
pay  dividends  in  respect  of  the  sums  received  from  the  bank-  q^|  mai^im*  g 
nipt*s  effects,  with  interest  at  5  per  cent.  di? idcDd^when 

they  onghty 
Kr.  Mansfield,  for  the  Petition.  will  be  in- 

The  assignees  pretend,  they  were  prevented  by  some  injunc-  c^^®**©*!  op^** 
fco  fiom  this  Court :  but  they  have  had  the  use  of  this  money  o--»JJ~- 
afl  diis  time ;  therefore  ought  to  pay  5  per  cent.  ^  ^ 

SoUciior  General,  for  the  Assignees. 
This  demand  with  interest  at  4*  per  cent,  cannot  be  resisted ; 
IB  eertainly  they  were  not  paid,  when  they  ought  to  have  been 
paid.  The  assignees  have  made  no  advantage  of  the  money.; 
for  it  has  lain  at  their  banker's  the  whole  time  with  their  own 
VKmey :  and  though  your  Lordship  has  never  considered  that 
u  an  excuse ;  yet  there  is  no  reason,  why  they  should  pay 
more  than  4  per  cent  The  reason  for  not  making  a  dividend 
was  a  bin  filed  by  a  person,  having  some  claim  on  the  estate  of 
the  bankrupt,  for  an  injunction  firom  making  a  dividend ;  and 
they  were  told  by  that  claimant's  attorney,  that  the  injunction 
was  granted. 

Lord  Chancellor. 
The  usual  interest  is  4fper  cent, ;  but  if  the  petitioners  can 
make  out  any  case  to  shew,  that  the  assignees  have  made  more 
hf  it,  that  would  be  a  good  ground  for  increasing  it.    But 

the 
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1790. 


HiLLIAKDy 

(lo  the 

Bankruptcy 

of.) 

If  it  is  neces- 

tary  for  A.  to 

keep  mooejr  at 

his  banker's, 

and  he  nses 

B.*B  money 

for  thaty  it  is 

making    ad- 

Tantage  of  it. 

[91] 


the  question  is,  whether  it  will  be  worth  your  whOe  to  go  into 
that  inquiry  for  the  additional  1  per  cent.  I  do  not  quite  agree 
with  the  Solicitor  General^  that  it  is  to  be  concluded,  that  no 
advantage  was  made  of  the  money,  because  it  was  permitted  to 
lie  at  his  banker*s ;  for  if  it  is  necessary  for  a  man  to  keep  a 
sum  of  money  at  his  banker^s,  and  he  makes  use  of  his  con- 
stituent's money  for  that  purpose,  be  does  make  advantage 
of  it  (57). 

Mr.  Mansfield  gave  up  the  point. 
Upon  some  dispute  concerning  the  amount  of  sums,  upon 
which,  and  the  periods  from  which,  interest  was  to  accrue; 

Lord  Chancellor. 
If  you  cannot  agree  upon  these  facts,  I  must  send  it  to  an 
inquiry ;  if  you  can,  I  will  make  the  order  at  once,  which  will 
be  the  shortest  and  least  expensive  mode ;  let  it  stand  to  the 
next  day  of  petitions  for  that  purpose. 


(57)  Trevet  v.  Toicnsliend,  1 
Bro.  C.  C  384;  1  Cooke's  B.L. 
197.  See  post,  160.  Hanhey  v. 
Garratt,  230.  Younge  v.  Combe, 
Piety  V.  Stace,  Vol.  IV,  101, 620. 
Pocock  V.  Reddington,  V.  704. 
Ex  parte  Vernon,  XIII,  270.  Ex 
parte  ToumMhend,  XV,  470,  and 
the  note,  post,  M,lVaring  v.Cun- 
liffe,  on  the  distinction  as  to  the 


compound  interest.  By  statute 
6  Geo.  IV.  c.  16.  «.  104,  Com- 
missioners of  Bankruptcy  are  re- 
quired to  charge  assignees  widi 
interest  at  the  rate  of  20iL  per 
cent,  for  all  sums,  part  of  the 
bankrupt's  estate,  retained  or 
employed  for  their  own  benefit, 
or  knowingly  permitted  to  be  so 
retained,  &c.  by  a  co-assiguee. 


1790. 
Feb.  loth. 

To  put  party 
to  election  to 
sue  at  Law  or 
in  Equity  is 
motion  of 
course. 


ANONYMOUS. 

^FECIAL  motion  to  put  Defendant  to  election  to  sue  at 
Law  or  in  Equity. 

Lord  Chancellor. 
You  may  always  put  a  Defendant  to  his  election.    There 
can  be  but  one  order  about  it.    It  is  a  motion  of  course ;  and 
you  need  not  have  given  notice  of  it  (58). 

(58)  See  Boyd  v.  Heinzelman,  1  Ve$.  Sf  Bea,  281.     Milb  v.  Ay^ 
3  Ke«.  4r  Bea.  0.     Hoyne  r.  Curtis,  1  Jac.  ^  Walk.  449. 
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.     .  SCULTHORP  r.  BURGESS.  ^VT',. 

JAMES  SCULTHORP  by  wiU  gave  700/.   stock  to  his    Devisee  of 

wife  for  Bfe,  remainder  to  the  children ;  if  none^  accord-  stock  for  life, 

ing  to  the  appointment  of  the  wife  by  deed  or  wiU.    In  a  bill  ^^*  absolute 

sninst  the  executors  Plaintiff  claimed  as  the  wife's  assitmee  by  '^  .  ^       ^   ^ 
-  o  ^   pomtment,  if 

deed  of  the  whole  interest  in  this  stock,  upon  the  death  of  an  ^^  children  • 

only  child,  bom  after  its  father's  death,   and  which  the  bill  referred  to  the 

stated  to  have  died  a  few  days  aft;er  its  birth.    The  assignment  Master  for  in- 

indnded  the  wife's  Ufe  interest ;  but  she  joined  in  the  bill  for  qniry  abont  a 

dhridends  received  by  the  executors  previously  to  the  assign-  ®^*^"  °P^°  "*• 

ment    In  a  former  bill  it  had  been  stated,  that  there  never  ^^"^  *    ®' 
was  a  child :  that  bill  was  dismissed.  ^ 

SoBeiior  General,  for  Defendant,  was  desired  to  begin :  [  ^  ] 

An  inquiry  concerning  this  child  will  be  proper,  upon  the 
ground  there  is  for  suspicion.  From  the  evidence  concerning 
die  child's  death  it  appears  to  have  lived  about  two  months* 
The  evidence  itself  is  suspicious :  one  person  swears,  to  his 
hi3iie£  only,  that  she  was  detivered  of  a  child  in  his  father's 
house,  and  that  he  believes  the  child,  that  died,  was  the 
sinie;  but  only  swears  positively  to  his  having  seen  the  dead 
duld ;  which  is  remarkable.  The  only  other  evidence  is  that 
of  the  nurse,  to  whom  it  was  delivered.  It  will  be  proper 
dkoefore  to  refer  it  to  the  Master  to  inquire,  when  this  child 
vu  bom,  and  what  became  of  it. 

Mr.  Mansfield  and  Mr.  Johnson,  for  Plaintiffs. 
The  executors  received  the  dividends.  One  of  them  is  a 
Ixuiknipt ;  Plaintiff  came  in  under  the  commission ;  and  there 
wa«  a  very  small  dividend.  The  statement  in  the  first  bill  was 
1  mere  mistake  of  her  Solicitor ;  as  soon  as  it  was  found  out, 
(he  dismissed  her  own  bill  with  costs. 

For  Defendant. 
It  was  not  till  after  answer. 

Lord  Chancellor. 
It  is  a  very  odd  mistake.    We  must  suppose,  her  Solicitor 
^cted  by  her  instructions ;  and  this  mistake  was  in  the  most 
Vol.  I.  G  material 
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1790. 


SCULTHORP 
V, 

Burgess. 


BesaltiDg  trust 
for  grantor  in 
a  deed  9  where 
the  considera- 
tion is  only  five 
shillings. 
[  *93  ] 


material  point ;  for  till  it  was  ascertained,  whether  there  was  a 
child,  or  not,  nothing  could  be  done*  Bui  it  does  not  now 
seem  to  be  much  disputed,  that  there  was  a  child ;  and  if  she 
had  not  made  that  different  statement  in  the  first  biH,  I  shoull 
have  thought,  this  was  pretty  much  the  sort  of  evideiioe  ad^ 
duced  to  prove  things  of  this  kind.  One  person  swears  to  the 
delivery  of  the  woman,  another  to  her  having  reoeived  lli|» 
child  to  nurse.  It  seems  to  be  the  interest  of  Plaintifis  to  mff 
there  was  no  child ;  for  then  she  has  the  absolute  disposal  of  it 
The  deed  is  only  in  consideration  of  five  shillings  (59),  bom 
which  arises  a  resulting  trust  to  herself;  which  shews,  that  it 
is  only  calculated  to  raise  the  point  immediately,  before  she 
had  occasion  for  it  to  make  an  appointment  either  by  deed  or 
will.  Upon  these  grounds  the  inquiry  is  proper ;  I  do  not 
*  expect  much  effect  from  it;  but  under  the  circumstances  H 
is  a  proper^recaution  for  the  Court  to  take. 

(59)  1  Atk.  94. 


1790.  ANONYMOUS. 

Feb.  ink. 
Order  made  to  S^OLICITOR  4jENERAL  moved  for  an  order  to  prevent 


prevent  re- 
moval of  tim- 
ber wrong- 
fully cut. 


the  removal  of  timber  wrongfully  cut  down. 

Lord  Chancellor. 
I  have  no  doubt  about  the  interference  of  this  Court  to  pre- 
vent waste ;  the  only  difficulty,  I  have,  is,  as  to  what  shall  be 
done  with  the  timber  cut.  Trover  might  be  brought  for  it: 
but  as  the  Register  says,  many  orders  of  this  kind  have  bees 
made,  take  the  order. 


1790.  ANONYMOUS. 

Feb.  12th. 
Decretal  order  1\T^*  MITFORD  moved  to  discharge  an  order  made  t^ 
cannot  be  dis-  the  hearing  for  farther  directions  after  a  decree ;  upfl^ 

charged  upon    the  ground,  that  it  was  by  consent ;  but  the  party  had  bee^ 

motion;  though  surprised;   and  there  was  no  other  way  of  doing  it. 
made  by  con- 
sent, and  surprise  alleged. 
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Zoftf  Chancellor.  1790. 

I  cannot  upon  motion  ditcharire  an  cnrder  made  upon  farther   .     ^^''^ 

...  ;  Anonymous. 

tions,  which  is  a  decretal  order;  and  its  being  by  Con- 
or odierwisey  will  make  no  difference.  Certainly  if  by  a 
dkrical  miaprifloon  any  thing  was  inserted  m  the  order  as  by 
0ttliieiit,  to  which  the  party  had  not  consented ;  there  must  be 
iOne  way  of  rectifying  it;  and  I  should  suppose,  it  might  be 
Ijrbffl  of  feview;  but  it  cannot  be  done  by  motion.  I  might 
at  wen  take  upon  me  to  alter  any  other  part  of  the  record. 


[94] 
CHILD  If.  LORD  ABINGDON.  ^"^^ 

Feb.  I2ik. 
]MrOTION  for  an  order  upon  a  purchase  of  part  of  Lord    Interest 

Abingdon  8  estate  to  complete  his  purchase  by  paying  against  a  pnr- 
&e  purchase-money  with  interest  at  ^per  cent,  from  the  time  ®"^®'  "^'  ^^ 
ke  was  reported  best  purchaser ;  also  that  he  should  appoint  a  4  ri  \ 
derk  in  Court.  He  lived  in  Westmoreland.  The  interest  pur-  ^m  ^^^  make 
dialed  was  a  reversion  upon  an  estate  for  lives^  on  which  there  purchaser  ap- 
m  one  life  remainmg  at  a  very  trifling  rent.  He  was  reported  point  a  clerk 
best  bidder  before  Christmas  1788,  since  which  time  he  took  in  Court; 

ao  steps  to  complete  the  purchase.  which  is  only- 

necessary, 

Mr.  Hardinge,  for  the  motion.  p^^^^  .^  ^ 

The  purchaser  only  waits,  till  the  remaining  life  drops ;  in  appear. 
Ae  mean  time  Lord  Abingdon  is  paying  heavy  interest  to  his 
at£tors. 

Lord  Chancellor. 
&  must  pay  interest.  A  man  cannot  purchase  a  dry  rever- 
OOD,  and  dien  lie  by  for  years ;  and  expect  to  pay  no  more 
fir  it  Aen,  than  if  he  had  completed  it  immediately.  But  I 
tumot  make  a  purchaser  appoint  a  clerk  in  Court :  it  has 
never  been  done.  A  derk  in  Coiurt  is  only  necessary,  where 
die  party  is  to  appear ;  which  is  not  the  case  here. 
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woo.  COGLAR  V.  COGLAR. 

Ilfarek2d. 

Upon  a  suit  in  'E/f'OTION  by  a  wife  for  a  writ  of  ne  exeat  regno  to  pn 

Ecciesiaflticai  jjgy   husband    from   leaving  the  kingdom,  -whid 

ur     y  wi  e    threatened,  tiD  a  suit,  instituted  by  her  against  him  in 

S^":Sl    Ecded^feU  Court  for  dta»„  oh-rgiog  hta  .iU.  c 

ther  before  the  ^^^  adultery,  should  be  determined ;  unless  he  should- 

decree  Conrt   sufficient  security  to  answer  the  event. 

will  grant  writ 

of  nt  exeat  ^  Mr,  Johnson^  for  the  motion. 

re^mo  against        Read  y.  Read,  1  Ch.  Ca.  115,  motion  to  supersede  the 
"*r  ^^i!.  -.       was  refiised:  there  had  been  a  decree  in  theEcclesiai 
■■  ^       Court.     Sir  Jerome  Smithson's  case,  2  Vent,  345,  motioi 

wife,  suing  for  alimony  in  the  Ecclesiastical  Court,  for 
exeat  regno  against  her  husband  was  granted.     It  does 
appear  there,  whether  there  had  been  a  decree  in  the  E 
siastical  Court.    The  Lord  ChaneeUor  said,  it  had  been 
before.    In  %Atk.  SIO,  the  writ  was  refiised;  but  this 
of  a  wife  suing  for  alimony  was  noticed ;  in  which  Lord  h 
mcJce  said,  it  had  been  granted  out  of  compassion  to  the  * 
and  to  aid  the  Ecclesiastical  Court. 


Lord  Chancellor. 
For  what  sum  should  I  mark  the  motion  ? 

For  the  motion. 
That  must  be  left  to  the  discretion  of  the  Court.     It  u 
the  case  at  law,  where  upon  a  personal  tort  a  Judge  di 
Defendant  to  be  held  to  bail. 

Lord  Chancellor. 
The  question,  I  asked,  seems  to  be  an  insurmountable 
jection  (60).  I  know,  that  has  been  done  at  law  somel 
upon  affidavit  tQ  enable  the  Judge  to  form  an  opinion,  *an 
analogy  to  some  cases,  now  I  believe  a  Httle  exploded,  tl 
Judge  may  increase  damages.  I  am  afraid,  it  canno 
done  under  the  notion  of  aiding  the  Ecclesiastical  C 

] 

(60)  2  F«.  489.     i  Bro.  Ch.  Ca.  376. 
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look  into  the  cases,  and,  if  I  can  find  an  instance,  will         1790. 
(61). 


)  See  post.  Ska/toe  v.  Shaf- 
imomm  t.  Dawion,  Oldham 
fftoMf  Etches  V.  Lance,  VoL 
171,  173, 410, 417.  Haffey 
fkg,  XIV,  2G1.  In  J?oe- 
r.  Roebuck,  cited  in  Shaftoe 
wfioe  from  the  Registrar's 
the  writ  was  granted 
lug  an  appeal  for  an  in- 
D  of  alimony  decreed.    See 


as  to  this  writ  generally,  De 
Carriere  v,  De  Carriere,  IV, 
511,  and  the  note  592,  and 
Mr.  Beamei^M  Brief  View  of  the 
Writ ;  and  particularly  as  to  the 
case  of  Roebuck  v.  Roebuck,  the 
note  42,  2d  edit ;  where  it  ap- 
pears also  from  t{ie  Registrar's 
book  that  no  order  was  made 
in  Coglar  v.  Coglar. 


COGLAR 

r. 
Coglar. 


EVANS  r.  EVANS. 


JKVANS  r.   JiVANS. 

OTION  to  discharge  a  writ  of  ne  exeat  regno  obtained 
by  a  wife  against  her  husband,  upon  his  paying  into 
t  the  sum  of  which  the  security  was  taken. 

was  opposed  by  Mr.  Mansfield ;  but  granted,  as  a  better 
city  (62).  V 

)  Post,  Vol.  XIX,  314.  Beameis  Ne  Exeat  Regno,  86,  2d  ed. 
!  r.  Swinton,  1  Ves,  ^  Bea.  371. 


[96  J 
1790. 
March  2d. 
Writ   of   ne 
exeat  regno  dis- 
charged   on 
paying  into 
Court  the  sum, 
for  which  it 
was   marked. 


RHODES  V.  RHODES. 

lEVIOUSLY  to  the  marriage  of  Plaintiff  with  her  late 
msband  he  in  January,  1786,  executed  an  indenture,  by 
h,  in  consideration  of  receiving  some  notes,  her  property, 
i¥enanted  for  himself,  his  heirs,  executors,  and  adminis- 
!>T8,  that  in  case  4iis  wife  should  survive  hkn,  she  should 
a  life  annuity  of  20/.  to  be  in  lieu  of  all  her  claim  upon 
ersonal  estate.  He  received  the  notes  and  the  money  due 
1  tfaem  to  the  amount  of  400/.  and  died.     His  executors 

refused 

for  a  covenant  in  the  settlement  by  the  husband  to  pay 
iu  lieu  of  all  claim  on  his  personal  estate. 


1790. 
March  Stk, 
Members  of 
a  society  cove- 
nanted matu- 
ally,  that  their 
widows  should 
receive  annui- 
ties from  the 
society ;  pay- 
ment from  the 
society  is  not 
a  satisfaction 
her  an  annuity 
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1700* 


Rhodes 

V. 

Bhodss. 
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fefused  to  pay  her  the  annuity^  because  her  husband  had  teei 
member  of  a  club,  in  which  the  widows  of  the  members  wen 
entitled  to  an  annuity;  and  she  had  received  several  pay 
ments,  though  not  to  the  amount  of  SOL  a  year ;  which,  tfn 
executors  insisted,  ought  to  be  a  satisfaction  for  so  madi 
Upon  which  she  brought  a  bill  against  them  for  an  accoiml  o 
the  personal  estate,  and  to  have  a  fimd  set  apart  for  secorim 
this  annuity. 


[•97] 


Solicitor  General  and  Mr.  Richards,  for  Defendants,  wpjD 
desir^  to  begin. 
K  this  demand  can  be  resisted  at  all,  it  must  be  OD  tU 
ground ;  the  annuity  by  the  settlement  was  to  be  in  foil  of  d 
her  claims  on  his  personal  estate;  and  if  she  chooaea  ti 
take  SOL  a  year  from  the  society,  it  ought  to  be  a  bar  to  thi 
other ;  for  the  society  is  formed  by  persons  entering  into  m 
agreement  *  with  each  other ;  she  could  not  recover  from  tih 
society  in  toy  other  way,  except  by  the  executors  suing  Ik 
society  upon  the  covenants  they  entered  into  with  the  hvu 
band :  the  executors  must  bring  the  action.  If  they  did  M 
and  recovered,  and  paid  over  to  her,  it  is  a  satisfiu^tioli 
because  it  is  a  part  of  die  personal  estate  of  testator.  If  shi 
is  to  have  both  these  annuities,  she  will  have  more,  than  hei 
ind^fiture  gives  her. 


Lord  Chancellor. 
I  rather  think,  the  action  against  the  society  must  have  been 
brought  by  the  executors :  but  must  go  upon  this  subdety, 
that  because  the  executors  must  bring  the  action,  whatever  ii 
recovered  in  it,  would  become  part  of  the  personal  estate  ei 
the  testator;  and  consequendy  is  a  bar  to  her  other  claim: 
there  is  nothing  in  it. 


Decree  for  plaintiff. 
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GRIFFITHS  V.  SMITH-  ^^^ 

MfTckbdu 
fJpHOMAS  LLOYD,  29th  Jtdyy  1172,  devised  aUh^s  real     Legacy  pay- 
mtate  to  his  mother  fiwr  life ;  remainder  to  trustees  to  pre-^  *"*®  *^  twenty- 
mne  contingent  remainders;  remainder  to  his  nephew  Thomas  ^^^^ ^^     P'^ 
GrffiUs  £or  life,  remainder  to  l^s  first  and  every  other  son  in  -f  leiratee       ^ 
t»l;    remainder  to  his  nephew  JoAn  Griffiths  in   the  same  ghoold  at  anv 
Banner ;  remainder  to  his  niece  Sarah  Gr\ffiihi  in  the  same  time  become 
manner.     His  personal  to  the  amount   of  4700/.  he  gave  in  seised  of  the 
tnsl  to  pay  the  interest  to  his  mother  for  her  life ;  and  after  '®*1  estate,  to 
kr  death  to  pay  3000/.  to  his  nephew  JoAn  Griffiths;  and  ^•'l^^  ^®^** 

lOOOL  to  his  niece  Sarah  Griffiths;  to  be  paid  to  each  re-       .    ,        ^  * 

'*'  ^  mamder  after 

■peetively  in  case  of  the  mother's  death  upon  attaining  the  age  ,„  ^^^^^  ^| 

of  twenty-one.     Then  came  a  proviso,  that  if  John  or  Sarah  limited  upon 

Aoold  ^'  ai  any  time''  become  seised  and  possessed  of  his  real  an  estate  for 

estate;  the  legacy  of  such  person  so  becoming  seised  should  life  sabsisting, 

go  to  the  younger  children  o{ Sarah.    The  testator  died;  the  ^^en  he  be- 

Botfaer  also  died;  by  whose  death  the  elder  nephew  Thomas  ""^^^  twenty- 

GriSihs  was  tenant  for  life,  remainder  to  his  issue  in  tail.  ^ 

^'  '        ,  Even  siippos- 

ilie  legatees  John  and  Sarah,  being  of  age,  brought  the  bill  j^^  there  is  a 
against  the  trustees,  to  whom  the  executors  had  paid  over  the  coutingency 
personal,  to  have  their  legacies  paid.  left,  he  mast 

have  the  legacy 

♦  SoUcUor  General,  for  Plaintiffs.  *^  twenty-one ; 

The  question  arisinir  upon  this  proviso  is,  whether  notwith-   ,.  ,^^    ^ 

^     ,.       ™  -    .Of  f  .      1    1    .  11        1  1      disputed  after- 

itandmg  Jrlaintins  have  attamed  theu*  age,  and  though  at  the  wards  uoon  the 

death  of  die  mother  neither  of  them  was  entitled  to  the  real  happening  of 

estate,  they  are  entitled  to  have  their  legacies  absolutely ;   or  the  contin- 

wbetfaer  they  are  to  remain  subject  to  the  contingency,  that  if  gency. 

either  of  them  should  ever  at  any  future  time  by  failure  of      L  *  98  ] 

issue  of  the  elder  brother  become  entitled  to  the  real,  the 

legacy  of  such  person  must  be  refunded.   The  meaning  is,  that 

if  they  are  twenty-one  at  the  death  of  the  mother,  at  which 

time  their  respective  legacies  became  payable,  not  being  then 

possessed  of  the  real,  to  which  the  elder  brother  or  his  issue 

can  be  entitled  to  them,  before  some  of  the  issue  suffer  a  re- 

<^ery  to  defeat  the  contingencies. 
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Griffiths 

17. 

Smith. 


Lord  Chancellor. 
Suppose  there  is  a  contingency  left.  Plaintiffs  must  h 
money ;  for  I  cannot  keep  it  in  Court  all  that  time  to  ^ 
event.  I  am  rather  of  opinion  at  present,  that  if  th< 
brother  was  to  die  without  issue  in  the  life  of  one  oj 
legatees,  the  younger  children,  to  whom  the  legacy  i 
over,  would  be  entitled  to  it :  but  I  apprehend,  I  mi 
give  these  legacies  to  the  Plaintiffs.  When  the 
gency  arises,  it  will  come  to  be  disputed,  if  it  ever 
arise ;  but  non  constat  now,  that  it  ever  wiU  (63). 


(63)  The  decree  for  Plaintiffs 
was  ordered  to  lie  io  minntes  for 
three  or  four  days :  bat  it  was 
not  mentioned  again.  In  Fawket 
V.  Gray,  post,  Vol.  XVIII,  131, 


a  similar  decree  was  m 
immediate  payment,  wit! 
cnrity,  upon  the  authority 
case. 


[99] 

1700. 

March  9<A. 

Costs  refused. 


FORBES  V.  TAYLOR, 

^T^HE  question  was  as  to  the  costs  after  a  verdict  u 
issue  directed,  found  against  the  legitimacy  of  a 
claiming  a  legacy  as  a  legitimate  child. 

Lord  Chancellor 
Refused  costs  against  him ;  as  he  had  always  borne  th 
of  the  family,  and  been  received  in  it. 


1790. 
March  12th. 
Interest  upon 
interest  not 
given. 


-  WARING  V.  CUNLIFFE. 

(gOLICITOR  GENERAL  applied  for  interest  uj 
terest. 

Lord  Chancellor. 
My  opinion  is  in  favour  of  interest  upon  interest ;  be< 
do  not  see  any  reason,  if  a  man  does  not  pay  interest 
he  ought,  why  he  should  not  pay  interest  for  that  also, 
have  found  the  Court  in  a  constant  habit  of  thinking  th 
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tnry;  and  I  must  overturn  all  the  proceedings  of  the  Courts 
if  I  give  it  (64). 


1790. 


(W)  Pro€icT  V.  Ckwper,     Pre, 
CL  .116.        Tkomhill  v.  Evans, 
iAik.  330.     Ex  parte  Morris, 
post,  133.    This  habit  of  Courts, 
administering  justice  on  equita- 
ble principles,  against  compound 
interest    seems  well  warranted 
by  the  policy  of  not  permitting 
one  party  to  delay  his  remedy 
it  the  expence  of  the  other ;  the 
improbabUity,  that  the  effect  of 
die  decree  will  be  merely  re- 
fandiDg  profits  actually  made  by 
t  |»erson  so  improvident  as  to  in- 
cur such  a  charge;  and  hence 
the  ruinous  consequences  in  most 
esses.    To  considerations  of  this 
natore  is  probably  to   be  attri- 
buted, that  with  the  exception 
of  contract,  which  must  not  be 
prospective,    {Ex  parte  Bevan, 
post.  Vol.  IX,  223,  271.  Eaton 
T.  Bell,  5  Bam.  Sr  Aid.  34.)  the 
cues  of  mortgagee  in  possession, 
(2  Atk,  410.    Robinson  v.  Cnm- 
mag)  of  vendor  and  purchaser, 
{Griffith  V.  Beaton,  1  Sim.  Sf  Stu. 
271,)  and  the  renewal  of  a  lease 
by  tenant  for  life  ( Whiter.  White, 
post,yol.  IV,  24.  IX,  554),  sUnd- 
iogopon  peculiar  grounds,  a  de- 
cree for  compound  interest  has 
been  confined  to  the  case  of  a 
gross  and  wilful  breach  of  an  ex- 
press trust  to  acQiimulate  for  in- 
bnts ;  as  in  Raphael  v.  Boehm,  and 
Ihmford  V.  Jhmford,  Vol.  XI, 
tt.Xn,  127.   XIII,  407,  590 ; 
md  is    so    unusual,    that    the 
Courtj  with  the  assistance  of  the 


IVI  asters,  found  considerable  dif- 
ficulty in  determining  the  man- 
ner of  executing  such  a  decree. 
Even  against  a  mortgagee  in 
possession  it  is  directed,  not  of 
course,  but  only  under  special 
circumstances,  and  never  for  a 
broken  period :  Davis  v.  May, 
Vol.  XIX,  383.  Coop.  238.  re- 
ferring to  several  precedents; 
Donovan  v.  Fricker,  I  Jac.  165. 
In  cases  of  breach  of  trust  ge- 
nerally, even  of  the  grossest 
description,  the  Court  goes  no 
farther  than  to  give  the  profit 
actually  made,  or,  if  that  cannot 
be  ascertained,  3 per  cent.;  and 
for  that  rate  of  interest  a  special 
case,  beyond  mere  negligence, 
of  actual  profit,  is  required :  post. 
Ex  parte  Chnmley,  156.  Seers 
V.  Hind,  294.  Piety  v.  Stace, 
IV,  620.  Pocock  v.  Redington, 
Long  V.  Stewart,  V,  794,  800,  it. 
Roche  V.  Hart,  Mosley  v.  Ward, 

XI,  58,    581.      Bate  v.  Scales, 

XII,  402.  Ashbumham  v.  Thorn- 
son,  XIII,  402.  Ex  parte  Towns- 
hend,  XV,  470.  Dawson  v.  Mas- 
sey,  1  BallSf  Beat.  219,  and  the 
note,  231.  Tebbs  v.  Carpenter, 
lMadd.290.  Heathcotev.Hulme, 
Crachelt  v.  Bethune,  1  Jac.  Sf 
Walh.  122,  586.  Clayton's  case, 
1  Mer.  580,  in  Devaynes  v.  Noble. 
In  one  case,  of  recent  date,  and 
the  highest  authority,  Stachpoole 
y.Stachpoole,  4  Dow,  209,  a  di- 
rection for  rests  and  compound 
interest  on  annual  balances  was 


Waring 
cunliffe. 
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Waring 

V. 
CUNUFFB. 


glyeoi  simply  on  miscondact  of 
an  administrator,  of  a  gross  na- 
tare  certainly,  bat  counterpoised 
by  considerable  laches  in  calling 
him  to  account  It  is  to  be  re* 
gretted,  that  the  judgment  of  the 
House  of  Lords,  as  it  appears 
pronounced   by  Lord  Redeadale, 


does  aot  state  the  reasons  ijor 
such  a  direction  in  thai  mstaiipe^ 
inconsistent,  as  it  seems,  with 
**  the  constant  habit  '^  of  the 
Court,  as  deohured  by  Lardl 
ThurUno,  confirmed  by  lh» 
whole  stream  of  authority* 


[  100] 

1790. 

March  Sth,Oth. 

QBro.C.C.Gi. 

2  Cox,  220. 
Portion  a  sa- 
tisfaction of  a 
legacy  from 
the  father  to 
the    same 
amount;  the 
evidence  not 
being  sufficient 
to  repel  the 
presumption. 


ELLISON  V.  COOKSON. 

JOHN  COOKSON  being  seised  of  a  siiiall  real  estate  coi^ 
sisting  both  of  freehold  and  copyhold,  and  po^seaaed  ot 
personal  property  to  the  amount  of  between  9(^fi00tm  and 
100,000/.  and  being  engaged  in  some  iron  works,  made  his 
will  1774 ;  by  which  he  gave  his  real  estate  to  his  eldest  Bom, 
except  his  copyhold  lands  and  coal  mines,  which,  he  dkeoted^ 
should  be  enjoyed  by  his  wife  for  her  life :  and  gave  aH  the  rest 
and  residue  of  his  fortune  to  his  wife,  charj^ng  her  widi  tlie 
tuition  and  education  of  hb  younger  children ;  and  enqpowering 
her  ta  provide  for  them  as  she  should  think  proper ;  and  made 
her  sole  executrix.  This  will  was  duly  executed ;  and  after 
the  execution,  upon  the  same  paper  and  without  any  fresh 
date  were  these  words,  *^  Instructions  or  advice  to  my  mfe  as 
*^  to  the  younger  children'^  In  these  instructions  he  appointed 
10,000/.  to  each  of  his  three  sons  for  their  lives ;  remainder  to 
their  issue ;  and  5000/.  to  each  of  his  two  unmarried  dau^^ 
ters ;  and  directed  his  wife  to  apply  all  the  surplus  of  his  for* 
tune,  afber  deducting  her  own  expences,  to  the  purposes  before 
mentioned.  Then  at  the  bottom  of  the  page  were  the  woi^ 
*^  turn  over ;"  and  upon  the  other  side  these  words  ^^  and  I  afto 
*'  addy  thai  all  the  savings^  my  wtfe  or  I  shaU  makey  shall  go 
*'  to  her  to  be  disposed  cf  either  in  her  life  or  by  will  anun^ 
*^  such  of  my  children^  as  she  shall  think  fit.^  A  third  daugh- 
ter, who  had  been  married  before  the  date  of  the  Mrill,  and 
had  received  5000/.  as  her  portion,  was  not  noticed  in  any  part 
of  this  instrument.  About  two  years  after  the  date  of  the  wiH 
a  tr<^aty  of  marriage  was  set  on  foot  between  Richard  Ellison 
and  Hannah  Cookson  one  of  the  mentioned  daughters  of  tes- 
tator; 
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Mar$  which  was  principally  carried  on  by  Mr.  Buck,  who  had 
■anied  a  daughter  of  Mr.  Ellison^  sen.  The  marriage  took 
place  in  1777 ;  and  testator  gave  his  daughter  5000/.  as  her 
portion.  Testator  died  HSS,  without  having  revoked  or  al- 
ter^ his  will;  upon  which  Mr.  EUison^  jun.  and  his  wife 
brought  the  lull  against  the  widow  of  the  testator  for  the  legacy 
€f  Mrs*  EUiion.  Defendant  insisted,  that  the  portion  was  an 
ademption  of  the  legacy ;  and  the  bill  was  dismissed  by  Lord 
Kemyam,  then  *  Master  of  the  RoUs  (65).  The  cause  came  on 
again  upon  the  petition  of  the  Plaintiff  for  a  re-hearing. 

The  evidence  consisted  of  the  depositions  of  Bucky  and  of 
aome  letters  which  had  passed  between  him  and  testator  upon 
die  subject  of  the  marriage,  what  portion  testator  would  give 
Us  daughter,  and  what  Ellison,  sen.  would  do  for  his  son. 
KramJBaid^S' depositions  it  appeared,  that  testator  in  a  conver- 
aition  between  him,  EUison,  jun.  and  Buck,  at  Whitehill,  tes- 
titoi^a  residence,  agreed  to  give  his  daughter  5000/.  as  a  por- 
tion, and  said,  she  would  have  something  considerable  more 
at  his  death,  equal,  or  nearly  equal,  to  what  he  intended  as 
her  portion;  that  it  was  also  agreed,  thatEUisony  sen.  should 
acCde  400/.  a  year  upon  the  issue  male  of  the  marriage ;  and 
lie  swore,  that  if  in  the  minute,  he  had  made  at  the  time,  he 
had  mentioned  **  issue"*  generally,  it  was  a  mistake ;  for  ''  issue 
^maUT  only  was  intended:  that  £i/MOii,  sen.  also  said,  he 
would  give  his  son  his  lAncolnshire  estate  (about  600/.  a  year) 
aft  hia  death :  that  testator  wished  to  have  the  whole  of  this 
catate  settled  on  a//  the  issue  of  the  marriage  immediately; 
^lidi  was  refused :  and  Ellison  pressed  to  have  the  £Euther 
which  testator  said,  his  daughter  should  have  at  his 
specified  and  secured ;  which  was  refused  on  the 
aide  on  the  ground,  that  Ellison  might  as  well  trust  the 
md  of  testator,  as  testator  trust  hb.  Buck^  being  very 
vixioiis  to  bring  about  the  match,  prevailed  on  Ellison  to 
cansent  to  it  on  these  terms ;  which  he  at  last  did,  very  un- 
irilKi^y.  This  occasioned  the  material  letters :  the  first  of 
vUch  was  from  Buck  to  testator,  as  follows : 

**  I  can  only  say  in  answer  to  the  conversation  between  us  (66), 
"  that  as  Mr.  Ellison  hopes,    the  provision,    you  said,   you 

'*  intended 

(65)  2Bro.  Ch.  Ca.  306. 

(66)  i.e.  himself,  testator,  and  Ellison, }\m. 
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"  intended,  to  make  ai  yomr  dececue  for  your  daaghier,  toi 
equaly  or  nearly  equals  to  whtti  you  intend  to  gine  her  ai 
marriage^  he  will  rest  perfectly  satisfied  with  thai 
"  gagement^** 

The  second  letter  was  the  answer  of  testator,  in  which  i 
complaining  of  the  inadequacy  of  the  settlement,  which, 
says,  win  be  very  scanty,  particularly  if  their  issue  shodi 
daughters,  he  proceeds  thus : 

'^  You  must  mistake  Mr,  Ellison,  (jun,)  the  mistake  \ 
arise  between  what  may  be  probable  and  possible.  I 
him  my  present  plan  ;  which  idHI  be  executed  by  my  w^ 
"  the  longer  liver,  I  shewed  him  the  yearly  account  of 
"  iron  workSf  from  tfic  success  of  which  my  most  maJtt 
*^  excrescences  will  arise^  to  which  I  refer  him  for  far 
^*  explanation,  if  necessary.  I  should  be  very  sorry ^  that 
^*  misunderstanding  should  arise,  when  it  may  be  out  of 
^'  power  to  remedy  it.**  Here  the  correspondence  ended : 
upon  this  evidence  the  question  was,  whether  the  portion 
or  was  not  an  ademption  of  legacy. 


t< 


St 


Mr.  Mansjieldy  Mr.  Lloyd,  and  Mr.  Graham,  for  PI 
tiffs. 
The  question  is,  whether  this  legacy  is  taken  away  by 
thing,  that  happened  subsequent  to  the  will,  or  whether 
legatee  is  not  entitled,  notwithstanding  the  fortune  given  at 
marriage.  I  do  not  now  dispute  the  rule  of  this  Court ;  \ 
if  a  father  gives  a  legacy  to  the  child,  and  afterwards  in 
life  advances  the  Uke  sum  to  that  child,  that  will  be  an  ade 
tion,  though  it  would  be  otherwise  as  to  a  stranger.  1 
wa9  too  well  settled  in  Debeze  v.  Mann,  and  Powel  v.  Clea 
2Bro.  Ch.  Ca.  165,  499,  519;  though  it  is  rather  a  hard  r 
and  has  been  so  considered  both  by  your  Lordship  and 
Lord  Hardwicke;  and  cases  have  been  taken  out  of  the  r 
wherever  it  could  be  done ;  as  the  case  of  a  natural  cl 
Grave  v.  Lord  Salisbury,  1  Bro.  Ch.  Ca.  425,  and  the  cas 
Shuflal  v.  Jekyl,  2Atk.  516 ;  where  a  niece  was  adjudged 
be  out  of  the  rule.  But  if  there  is  any  evidence  to  shew, 
tator  intended  to  give  something  more,  that  is  sufficieni 
prevent  the  rule  from  taking  place.  Your  Lordship  deci 
that  in  Debeze  v.  Mann;  and  here  the  evidence  is  stror 
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dun  there;  for  exclusively  of  the  last  letter  there  is  no  doubt, 

as  it  is  clear  from  Buck's  evidence,  that  he  absolutely  declared 

his  intention,  and  engaged  to  give  something  considerable  at 

his  death ;  and,  when  called  on,  refused  to  specify  the  sum, 

«Bd  rested  on  that  general  assertion.      In   the   last  letter, 

though  the  latter  part  of  it  is  inaccurately  written,  and  some- 

diing  seems  to  have  been  left  out,  yet  the  fair  result  confirms 

Bmcfa   evidence.     The   plan   referred  to  there  must  mean, 

what  he  calls  instructions  or  advice  in  his  will ;  there  is  nothing 

bat  tfiat,  which  can  bear  the  name  of  a  plan.     It  contains  the 

whole  of  the  fortunes,  he  intended  for  *  his  younger  children. 

These  declarations  after  the  body  of  the  will  are  not  codicils ; 

far  they  are  written  on  the  same  paper  and  at  the  same  time : 

it  is  impossible  to  distinguish  between  one  part  of  this  paper 

sod  another ;  or  to  confine  the  word  '^  plan*'  to  the  last  addi- 

iaPf  which   gave   the  savings  to  the  wife  to  be  disposed  of 

^among  the  younger  children :  that  he  could  not  call  a  plan ; 

tibe  other  he  might.    This  letter  therefore  does  not  vary  Buck's 

evidence ;  but  confirms  it,  by  shewing  that  he  did  express  an 

intention  to  add  something  considerable,  to  what  he  had  given 

byway  of  poition.     But  it  is  always  a  question  of  evidence; 

and  this  is  not  the  proper  tribunal,  but  a  jury.     The  circum- 

itanoes  are  much  stronger  to  shew,  the  party  intended,  that 

this  should  not  be  an  ademption,  than  that  it  should.     In  all 

the  time  he  lived  afl;erwards,  he  never  declared  to  any  of  his 

kuaiy,  that  this  should  be  a  satisfaction ;  which  is  very  extra- 

oidinaryy  if  he  intended  it.     Defendant  ought  to  prove,  that 

lie  did  intend  a  satisfaction ;  for  the  least  evidence,  that  this 

WIS  not  all,  he  intended  to  give  her,  is  sufficient  for  Plaintiff; 

and  win  take  it  out  of  the  rule.     When  he  advanced  the  por- 

tiQl^  he  made  a  declaration,  that  it  was  not  all,  he  intended  to 

ghre  her;  and  then  he  knew,  he  had  left  her  5000/.  by  vnU; 

and  so  he  meant  to  say,  that  he  would  keep  it  in  his  own 

power  either  to  revoke  his  urill,  or  let  it  stand,  in  which  case 

ibe  would  have  both.     In  Debeze  v.  Matm^  the  sum  was  not 

ipedfied ;  but  your  Lordship  thought  on  the  evidence,  that  it 

was  dear,    he  had  not  made  up  his  mind,   and  that  it  was 

nffident  to  repel  the  presumption.    It  is  very  fair  to  send  it 

to  a  jury. 
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Lord  Chancellor. 
Upon  what  issue  ?  ^ 

For  Plaintiff. 
To  try  whether  he  intended,  the  portion  should  be  Uk 
ademption  of  the  legacy. 

SoUcUor  General,  Mr.  AGffordf  Mr.  Ridley^  and 
Mr.  Richards,  for  Defendant. 
This  last  letter  was  concealed  from  Defmidant ;  and  the  biB 
was  filed  without  the  production  of  it ;  on  which  account  it 
was  necessary  to  file  a  cross  bilL  The  ground  of  DefendMitfb 
claim  is  the  common  rule;  that,  where  a  parent  gives  a  mat 
of  ^money  to  a  child  by  will,  the  Court  will  presume  ademptioil, 
if  he  gives  the  same  sum  in  his  life  by  way  of  portion.  It  is 
at  this  day  well  settled,  and  is  foimded  on  the  idea,  dmt  tei- 
tator,  when  disposing  of  his  property  considers,  what  pordoti 
of  it  he  shall  give  to  each  of  his  children ;  and,  having  made 
a  disposition  accordingly,  if  in  his  life  he  does  the  same  ttung 
as  to  one  child,  that  child  ought  not  to  have  a  similar  benefit 
under  the  will.  One  consequence  is,  that,  if  the  Court  lays  it 
down  as  a  rule,  it  will  require  strong  evidence  to  repel  the  pre- 
sumption; and  the  mere  circumstance  of  suffering  thewffl  to 
stand  is  not  sufficient.  The  rule  may  in  some  instances  have 
done  injustice ;  but  in  this  case  it  is  impossible  to  say,  that, 
if  testator  had  died  next  morning,  it  would  not  have  been  an 
ademption ;  and  if  so,  the  circumstance  of  his  having  lived  so 
long  after  will  make  no  difference ;  for  a  mere  circumstance 
of  that  kind  has  never  of  itself  been  held  sufficient  to  rebut 
the  presumption.  The  daughter  who  was  married  before,  was 
not  named  in  the  will,  because  she  had  the  same  portion.  It 
is  said,  the  case  must  be  perfectly  clear  to  favour  the  presump- 
tion; but  on  the  contrary  there  must  be  clear  evidence  to  repel 
it ;  for  it  is  a  good  presumption,  till  the  contrary  is  shewn. 
It  is  not  therefore  enough  to  state,  that  he  did  during  any  part 
of  this  treaty  say,  he  would  give  his  daughter  something  more, 
but  it  ought  to  be  clear.  In  1774  he  meant  to  provide  for  fliis 
daughter  as  he  did  for  his  other  daughters;  in  1777  he  re- 
tained the  same  idea ;  and  then  was  so  far  from  changing  it, 
that  he  would  not  engage  to  give  her  more.  If  any  thing  re- 
mained 
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unexplained  during  or  at  the  conclusion  of  the  treaty^         17M. 
it  was  die  fault  of  those,  who  received  the  last  letter,  not  of 
die  testator,  who  expressed  a  wish  to  avoid  disputes.    There 
k  strcMlg  reason  to  suspect,  this  was  not  thought  of,  till  after     CooksoK. 
Us  death.     It  is  probable,  he  knew  this  rule ;  for  Buck  was 
I  professional  man,  and  must  have  known  it.    In  Hartop  v. 
Wkiiimare,  IP.  WiU.  661,  Lord  Macclesfield  considers  it  as 
dearly  setded,  that  it  is  a  revocation  in  the  law  of  all  other 
sstions  as  well  as  by  our  law ;  because  not  to  be  supposed  the 
fiAer  nitended  two  portions  for  one  child.     He  mentions  a 
dncnmstance,  much  reUed  on  here;  the  length  of  time  between 
fts  gift  and  his  death*    In  that  case  it  was  four  years.    With 
i^aard  to  diat  he  says,  diere  could  be  no  need  to  revoke  die 
iegaey*  because  he  had  done  so  by  (^ving  it  in  his  life ;  and  to 
ktve  struck  it  out  of  his  will  would  be  to  revoke  it  twice ;  and 
^m  diat  case  a  smaller  sum  was  considered  as  an  ademption      [  *  105  ] 
dl  4  larger  legacy. 

Lord  Chancellor. 

Has  not  that  case  been  denied  to  be  law?    It  is  according  to   The  presunp- 

4ke  rules  of  the  civil  law,  which  go  to  that  extent :    but  the  ^®n   o^  "^tis- 

itissoos,  diey  jpve,  do  not  support  it ;  for  he  is  making  a  pro-  f*®^®"»  ®^  •  |^ 

ffaion  in  die  one  case  with  regard  to  his  death,  in  the  other  P  ^ 

by  a   portion, 
vidi  regard  to  his  life ;  and  the  Courts  have  supposed,  thitt  |^  accordiDir  to 

'  4  he  can  spare  in  his  life,  is  aD,  he  means  to  leave  at  his  tii^  civil  law- 
dsallk  but  is  not  sop- 

ported  by  the 
For  Defendant.  reasons  given 

The  single  question  is,  whether  there  is  any  evidence,  that        '^* 
he  iBeant,  she  should  have  bodi  these  equal  sums.    When  he 
mde  die  wiD,  he  intended,  she  should  have  nothing  more  than 
Ae  SOOOiL     He  intended,  his  two  remaining  daughters  should 
tike  equally  with  her,  who  was  married,  to  whom  he  had 
l^voi  dial  sum.    The  last  letter  shews,  it  was  not  his  inten- 
tion.   It  is  impossible,  that  can  allude  to  the  legacy.     He  had 
g^ren  her  what  was  fully  equal  to  diat  sum,  and  a  chance  of 
•omediing  more ;  so  when  he  complained  of  being  misrepre- 
tented,  he  could  not  mean,  as  to  what  he  had  given  her  by 
lill;  but  his  answer  is,  that  he  had  disclosed  his  plan ;  which 
VIS  to  give  each  5000/.  and  a  probable  benefit,  to  depend  on 

savings 
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savings  likely  to  produce  a  fiind.  Accordbig  to  Fhuntiffi 
construction  he  must  be  supposed  to  have  departed  from  diii 
plan;  and  to  intend  to  give  her  10,00(M!.  which  he  did  Hot 
intend,  when  he  made  the  will ;  though  in  this  letter  he  pny 
fesses  not  to  have  departed  from  it.  His  adhering  to  it  sBewi; 
he  did  not  mean  this ;  but  intended  her  5000/.  ceridm,  and  i 
farther  uncertain  benefit;  which  accounts  for  the  words  ^pr& 
babk  and  possible  ;**  for  he  did  not  know,  how  long  he  and 
his  wife  might  live;  upon  which,  and  the  produce  of  an  nif 
certain  work,  it  would  depend.  In  Debexe  v.  Mann  the  Urn 
position  in  the  will  was  for  a  natural  child,  and  very  smaD 
whereas  he  had  made  other  large  dispositions  to  his  legitimab 
chHdren.  It  was  impossible  to  measure  testator's  bounty  U 
that  child.  The  words  were,  that  she  should  take  sometiiini 
considerable  more  at  his  death ;  and  there  was  nothing  elae  tx 
satisfy  those  words,  as  there  is  here.  To  each  of  his  sons,  Am 
more  immediate  objects  of  his  bounty,  he. has  given  10,0001 
only  for  their  lives,  then  to  *  their  children ;  and  it  is  not  likely 
he  should  give  this  daughter,  or  rather  her  husband,  that  son 
absolutely ;  particularly  as  the  settlement  was  not  such,  as  b 
intended  for  her.  Therefore  very  distinct  evidence  is  neoet 
sary.  She  is  not  entitled  to  any  thing,  if  not  to  BOOOL  fix 
there  is  nothing  else  to  govern  the  decision;  and  that  sun 
was  not  intended  to  be  given,  because  a  specification  was  re 
ftised.  The  plan  alluded  to  was  all  these  papers  taken  to 
gether.  By  the  first  all  must  have  something,  the  residui 
being  given  to  the  wife  to  dispose  of  among  the  children,  m 
she  should  think  fit.  The  second  being  to  such  of  his  children 
as  she  thinks  fit,  allows  her  to  give  it  only  to  one,  if  slu 
pleases.  The  words  ^^  probable  and  possible**  may  refer  U 
her  power  of  distribution. 


Lord  Cha.nc£LLor. 
You  cannot  possibly  argue,  that  the  word  "plan**  refers  U 
the  whole  will ;  for  if  so,  I  must  give  her  every  thing,  she  cai 
have  by  it,  and  consequently  this  legacy. 


Reply. 
Upon  the  whole  evidence  there  is  a  sufiicient  assurance  b] 
the  testator,  that  he  would  make  a  farther  provision  for  thi 
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dui^ter  at  his  death ;  I  say  at  his  death,  for  both  the  con- 
venations  and  letters  go  to  something  expected  by  Ellison  at 
Us  death.     The  true  way  of  construing  testator's  letter  is  by 
leferring  it  to  the  original  letter,  to  which  it  was  an  answer ; 
le  see  from  both,  what  the  subject  was.     The  first  proves,  he 
htd  said,  he  would  give  a  sum  equal,  or  nearly  equal,  to  the 
portion ;  Buck*a  evidence  also  proves   a  positive  declaration  to 
the. same  effect.     In  the  answer  after  the  words  ^^ probable 
^mud  possible^  I  should  think  something  left  out;  and  that  he 
netnt  to  go  on  to  the  third  degree ;  what  was  certain.     No- 
ddng  was  said  about  it  during  his  life,  because  it  was  not  to 
tike  place  till  After  his  death ;  for  after  this  letter  nothing  was 
certain,   but  it  became  voluntary ;  he  had  not   engaged  any 
dung  absolutely,  but  reserved  the  quantum  to  himself;  and  to 
have  urged  him  on  the  subject  in  his  life  would  have  been  im- 
proper.   He  cannot  refer  to  a  plan  to  be  executed  by  his  wife, 
for  the  letter  is  an  answer  to  another,  which  speaks  only,  of 
vliat  18  to  be  given  at  his  death;  and  there  is  no  question 
about  any  thing :  unless,  as  his  wife  was  his  executrix,  he  may 
be  supposed  to  say  in  that  sense,  that  his  present  plan  was  to 
gifeher  a  *  sum  equal,  or  nearly  equal,  to  the  portion,  and  that 
it  was  to  be  executed  by  his  wife.     If  he  told  Ellison  of  his 
w31,  then  the  legacy  must  be  due  as  part  of  his  present  plan ; 
iriiidi  means  a  plan  of  a  disposition  of  his  fortune  at  his  death, 
not  his  plan  before  the  marriage.     No  inconsistency  arises 
frcin  hiB  refusal  to  specify  the  sum,  for  on  account  of  the  un- 
eertainty  of  trade  he  would  not  bind  himself.     It  is  not  pro- 
bable^ that  he,  who  was  an  ironmonger  and  banker,  was  ac- 
fHunted  with  the  rule  of  this  Court ;  and  would  be  very  ex- 
IraordUnary  to  suppose  he  mentioned,  what  he  had  given  her 
U  lus  death,  just  to  shew  that  by  the  marriage  it  was  taken 
away.    The  conversation  could  be  with  no  other  view  than 
to  induce  Ellison  to   believe,  that   unless  he  should  be  in- 
ioeiiced  by  the  alteration  of  his  circumstances,  or  some  other 
Rasop,  to  change  his  intention,  she  would  have  5000/.  more 
at  his  death.     The  Ellisons  did  not  call  for  an  explanation  of 
die  letter,  because  they  did  not  doubt  the  sense  of  it,  under- 
standing that  he  declined  engaging  certainly,  but  expressed 
aa  intention  to  give  something  considerable  more  at  his  death, 
vhich  froiA  the  conversations,  they  supposed;  would  h^  about 
Vou  I.  H  equal 
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equal  to  the  portion.  The  cases  do  not  apply.  In  IXark^ 
▼.  Whiimore  it  was  detennined,  that  length  of  time  without 
altering  the  will  does  not  of  itself  afford  much  argumont,  if 
nothing  else  in  the  case;  but  when  there  is  such  evidence 
as  this  of  an  intention  to  make  a  further  dispositioD,  hb 
suffering  it  to  remain  unaltered  so  many  years  puts  it  in  a  very 
different  light,  from  what  it  would  hare  been  in,  if  he  had 
died  next  morning.  The  word  **  excrescences'*  may  apply  to 
his  gift  of  the  surplus  beyond  the  expences  of  the  wife  to  her 
to  answer  the  payments  specified.  Whatever  that  word  may 
mean,  it  cannot  destroy  the  natural  construction  of  this  letter; 
which  is,  that  he  intends  to  give  something  more,  but  will  not 
engage  for  any  thing  certain ;  and  if  that  is  the  constnictioii^ 
Debeze  v.  Matm  and  the  other  cases  prove  the  Plainti£Bb 
titled. 


Legacy  to  a 
child  deemed 
a  portion. 
Thence  arises 
the  presump- 
tion. 

[  •108  ] 
The  presamp- 
tion  cannot  be 
tried  by  a  jury; 
as  it  is  a  pre- 
samption  of 
Law. 

Maybe  rebut- 
ted by  evidence 
of  intent,  that 
the  legacy  shall 
still  be  a  sub- 
sisting benefit. 


Lard  Chancellor. 
When  this  was  first  opened,  I  confess,  I  thought,  the  judp 
ment  was  wrong :  now  it  turns  upon  a  nice  question  of  intent 
tion;  but  my  present  opinion  is  in  support  of  the  judgment 
The  common  way  of  arguing  this  is  to  forget  entirely  the  rob 
of  law ;  namely  that,  where  a  legacy  is  given  to  a  child,  it  ii 
deemed  a  portion,  and  therefore  carries  with  it  these  qualidei; 
*  that  it  is  a  deUberate  distribution  among  his  children  of  sndh 
portions,  as  he  thinks  fit.  Crediting  him  for  that  deliberation^ 
if  he  advances  in  his  life  that  sum,  which  he  has  adjudged  to 
be  the  due  and  proper  portion  for  that  child,  the  presumption 
of  law  is,  that  he  has  satisfied  that  intent,  and  consequent^ 
that  it  is  no  longer  a  ground  for  any  farther  demand.  I  lays 
stress  on  the  words,  *^  presumption  of  law  y^  because  in  arguim 
this  question  it  is  generally  put,  as  Mr.  Lloyd  wanted  to  halt 
it  put,  as  a  question  for  a  jury,  as  to  what  the  intention  wai 
on  the  whole  transaction.  The  objection  to  that  is,  that  it  is 
not  a  presumption  of  fact,  but  a  question  upon  the  validity  of 
a  presumption  of  law ;  and  I  cannot  send  that  to  be  tried  t^ 
a  jury.  But  though  it  is  a  presiunption  of  law,  it  is  not  lliat 
kind  of  conclusive  presumption,  against  which  nothing  can  b^ 
sidd :  but  a  presumption,  which  the  law  makea  upon  the  p^ 
neral  facts,  liable  to  be  rebutted  by  evidence ;  and  the  kini 
of  evidence  for  that  is  any  demonstration  from  the  conduct 
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Uid  language  of  the  author  of  both  gifts,  that  he  considered 
die  gift  by  the  will  as  still  a  subsisting  benefit.     If  that  can 
be  proYedy  the  consequence  will  be  rebutting  the  presumption 
of  law,  that  he  meant  to  adeem :  and  when  speaking  of  these 
engagements  and  the   other   circumstances,   it  must  be  re- 
memberedi  that  their  whole  effect  is  to  raise  evidence  of  its 
bring  in  testator's  contemplation,  that  his  will  remained  un- 
ntisfied.    Taking  it  in  that  point  of  view,  what  is  the  trans- 
action?    The  settlements,  and  their  relative  value,   I  now 
conrider  as  beside  the  purpose.     Much  struggle  was  made  by 
the  ElUsons  to  try,  whether  they  could  not  get  more  than 
S/XiOL  as  the  fortune,    the  son  was  to  have  with  her;   and 
ifter  pressing  a  great  deal  for  a  specification  and  security, 
fliat  something  more  should  be  added,  the  conversation  was 
pretty  fairly  stated  by  Buck  in  a  letter,  written  to  Ellison  the 
&ther,  to  induce  him  to  conclude  it  upon  the  teims  then  in 
qnettion :  for  it  states,  that  Cookson  would  not  engage  for  a 
particular  sum,  and  by  no  means  would  consent  to  secure  that 
Azm.    I  do  not  believe,  his  letter  to  Cookson  was  ynth  a  view 
to  surprise ;   but  it  was  stretched  a  little  in  the  manner  of 
putdng  it  to  him ;  for  he  telL^  him,  the  answer  of  Ellison  is, 
"as  he  hopes,  the  provision,  you  said,  you  intended  to  make 
"  at  your  decease  for  your  daughter,  will  be  equal  or  nearly 
"equal  to  what  you  intend  to  give  at  her  marriage,  he  wiU  rest 
"ferfeeUy  satisfied  with  your  word:'*  now  to  talk  of  reposing 
didr  satisfaction  upon  the  word  supposed  to  be  given,  is,  (I 
do  not  say  designedly)  *  going  a  little  beyond  the  point  of  the 
conversation ;  for  it  was  laying  the  man,  charged  with  the  ex- 
pseision,  under  a  promise :  it  became  therefore  very  expedient 
for  Cookson  to  go  into  a  farther  explanation.    It  is  truly  said 
tor  Plaintiff,  that  the  farther  explanation  must  be  taken  with 
Ae  letter,  which  occasioned  it ;  for  it  does  not  contradict  that 
letter  iji'  toto;  it  says  nothing  as  to  the  sum  being  equal  or 
Heuly  so  to  what  he  would  give  as  a  portion :  it  leaves  that 
not  contradicted,  and  as  to  that  therefore  it  must  be  admitted. 
The  mistake  he  mentions  must  mean  as  tq  his  engagement, 
that  the  sum  shall  be  equal  or  nearly  equal.     The  words 
^probable  and  possible^  are,  I  know,  a  common  expression 
k  SeoUand.    By  that  he  meant  to  give  an  idea,  that  it  was 
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The  presamp- 
tion  admitted, 
bnt  the  prin- 
ciple of  it  dis- 
approved by 
the  Coart 
[•110] 


probable  and  possible,  that  it  would  be  equal  or  aeaily  (M 
If  he  had  left  it  there,  I  should  have  thought,  it  would  hava 
carried  the  whole;  because  it  would  have  wanted  a  more 
distinct  explanation,  than  that  general  phrase  would  have 
given  it.  Not  to  give  those  hopes,  he  refers  to  the  conver- 
sation; and  that  turned  upon  a  plan,  to  be  executed  by  the 
wife.  What  was  that  plan  ?  When  I  first  read  it,.  I  ooih 
ceived,  that  considering  the  last  words  in  the  will  itself,  and 
the  phrase  of  the  codicils  ( though  they  are  not  strictly  co- 
dicils, I  will  call  them  so  )  the  whole  codicil  must  have  been 
in  his  contemplation.  In  fact  it  would  then  have  been  an  in- 
accurate expression ;  for  the  codicil  goes  to  leave  40,0001.  ool 
of  the  distribution  of  the  wife.  But  to  shew,  that  inaccuracy 
was  not  his  meaning,  he  has  gone  farther  by  speaking  of  the 
iron  works,  from  the  success  of  which,  he  says,  his  most 
material  excrescences  will  arise ;  and  refers  him  to  an  account 
of  them.  He  by  his  letter  charges  Ellison  with  being  in  poa- 
session  of  his  real  mind ;  and  that  it  was  turning  upon  that 
part  of  the  plan,  to  be  left  in  the  execution  of  his  wife ;  and 
that  plan  turning  in  itself  upon  the  excrescences  fix)m  those 
works.  In  the  codicil  he  says,  that  what  savings,  he  or  hit 
wife  shall  make,  shall  be  disposed  of  among  such  of  the 
children,  as  she  shall  think  fit,  either  in  her  life  or  by  wiOL 
This  therefore  compared  with  the  phrase  there  used,  and  to 
which  he  refers,  as  having  been  told  to  him,  must  be  deemed 
to  be  a  true  explanation  of  the  idea,  upon  which  the  conver- 
sation proceeded ;  and  consequently  of  the  extent  of  the  hope 
he  held  out,  of  what  more  she  would  have.  My  opinion  iSf 
that,  if  this  doctrine  of  the  civil  law,  regulated,  as  it  is,  by 
the  decisions  of  our  Courts,  had  never  existed ;  and  if  now 
the  question  was,  whether,  according  *  to  the  genius  and 
simplicity  of  the  law  of  England,  all  effectual  instruments,  a 
man  leaves  behind  him,  should  take  effect  according  to  the 
import,  it  would  be  wiser  that  Courts  should  not  busy  them- 
selves to  rebut  them  by  evidence ;  and  that  neither  the  pre- 
sumption on  the  one  hand,  nor  the  rebutter  of  it  upon  the 
other,  had  been' ever  a  part  of  the  law  of  England  i  but  I 
am  not  at  liberty  to  turn  out  a  rule  of  so  long  standing,  and 
introduced  by  men  much  wiser,   than  I  can  pretend  to  be« 
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I  matt  therefore  admit  the  presumption  (67).  When  I  have 
«ttted  my  doubt  about  the  presumption,  I  do  not  know,  that 
dus  18  a  case,  which  would  have  afforded  the  best  materials 
to  raise  that  doubt  to  the  highest  point ;  for  though  I  do 
not  say,  that  the  testator  was  apprised  of  the  presumption, 
jet  the  law  intends,  that  he  did  know  it,  as  it  intends  every 
■an  to  know  its  rules ;  and  this  removes  all  dispute  about 
the  length  of  time.  But  I  think  here  it  is  rather  probable, 
that  he  had  heard  of  the  rule,  as  he  might,  by  accident ;  or 
die  he  would  have  struck  the  legacy  out  of  the  will.  There 
ii  reason  to  imagine,  that  the  decree  given  in  this  case  falls 
m  widi  the  intention  of  the  testator,  though  that*  does  not 
always  happen.  All  the  observations  must  turn  upon  the 
effect  of  rebutting  the  presiunption,  and  not  upon  the  validity 
of  the  presumption  itself.  He  had  three  sons  and  three 
daughters ;  one  daughter  was  married  before  the  will ;  to  her 
he  had  given  5000/. ;  it  appears  upon  the  will,  that  instead 
of  giving  45,000/.  which,  if  he  had  been  to  provide  for  the 
tluee  daughters,  as  well  as  the  sons,  he  would  have  done,  he 
has  only  given  40,000/. :  it  appears,  that  he  had  it  in  his 
hopes  to  raise  another  sum :  it  seems  to  be  agreed  on  all 
hands,  that  he  left  about  90,000/.  or  100,000/.:  it  appears, 
dial  he  determined  to  fix  pretty  nearly  a  moiety  among  the 
chfldrra ;  and  to  leave  another  moiety  to  be  disposed  of  by 
his  wife,  in  order  to  keep  the  children  obedient  to  her.  By 
the  conversations,  he  held  with  Ellison  and  Buck,  he  seems 
to  have  hoped,  that  that  would  be  divided  in  much  the  same 
rutio,  as  that,  in  which  he  had  himself  divided  the  other ; 
tat  the  consequence  would  be,  that  this  child  would  have  a 
amn  equal  or  nearly  equal  to  that,  he  had  advanced.  These 
words,  as  they  stand,  cannot  be  thrown  *  by,  when  it  is  a 
qnestioD  of  rebutting  the  presumption;  for  the  words  " ^^va/ 
**  or  nearly  equoT  shew  the  hope  of  an  uncertainty.  To 
deacribe  a  certainty  this  would  not  be  accurate ;  and  it  is 
probable,  that  he  did  mean  to  speak  of  a  thing,  which 
to  depend  upon  chance  and  hazard  to  be  defined.     The 

answer 
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(67)  A  similar  role,  that  a  le- 
glMj  is  a  satisfaction  for  a  debt, 
eqaal  to  or  less  than  it,  acLnow- 
Icdgcdj  but  disapproved  by  the 


Court:    Mathews    v.    Rlathews^ 
2  Ves.  035.     Chancey^i  case,  1  P, 
Will  4th  cd.  408,  410,  n. ;  whisre 
the  caiiOB  arc  collected. 


Ellison 

COOKSON. 
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answer  in  his  own  letter  has  explained,  what  his  mind  wai 
turning  upon;  for  he  was  referring  to  a  probable  event 
and  it  has  turned  out  exactly  according  to  the  description 
for  it  would  be  enough  to  give  her  as  much  more,  or  near!; 
so.  Now  the  single  question  being,  whether  the  testalo 
had  expressed,  that  it  was  in  his  contemplation,  that  the  pro 
vision  in  the  will  should  be  a  subsisting  one,  notwithstanding 
the  portion,  be  had  given;  and  with  sufficient  particularity 
I  must  pronounce,  that  this  notion  of  a  subsisting  bount 
was  confined  to  that  part,  which,  he  hoped,  would  be  trans 
mitted  to  her  through  his  wife.  In  saying  this  it  is  obvioua 
that  what  I  have  often  repeated  during  the  course  of  thi 
t^ause  must  be  true ;  namely ;  that,  if  he  had  referred  ge 
nerally  to  the  will,  it  would  have  carried  this  legacy:  fi» 
when  I  am  obliged  to  find  in  his  expressions  particularit] 
enough  tp  tie  it  up,  I  must  admit,  that  if  he  had  refened 
generally  to  what  she  would  have  had  by  the  will,  the  extail 
of  that  reference  would  be  evidence  to  the  whole  of  the  wiU 
If  he  had  said  "  she  is  tfie  object  of  my  bounty ^  and  therefon 
**  greater  expectations  may  be  formed  upon  that  cir^nsnutanee.* 
I  should  have  said,  that  whatever  the  will  appointed  to  hei 
she  should  have  had  by. virtue  of  that  general  reference. 
But  this  under  the  terms  used,  and  by  the  presumption,  may 
be  confined  to  those  expectations,  she  derived  under  the  wiD, 
without  being  extended  to  the  rest;  and  in  this  instance,  | 
believe,  the  presumption  has  coincided  with  the  intent.  In 
giving  an  opinion  of  this  kind  I  found  myself  upon  a  belief 
that  the  husband  must  have  had  great  confidence  in  his  wifef 
before  this  trust  was  committed  to  her;  and  perfectly  eX'^ 
pected,  that  none  of  his  children,  and  particularly  not  one, 
of  whom  he  seemed  to  be  fond,  should  be  treated  mora 
harshly,  than  the  rest  without  great  misconduct;  an4  there- 
fore that  lady  will,  I  dare  say,  consider,  that  this  suit  wiD  nd 
absolve  her  conscience  firom  performing  her  husbapd*8  wish: 
and  his  intention  seems  pretty  clearly  proved:  this  lettei 
proves  pretty  well,  that  the  husband  thought,  he  had  somi 
way  or  other  secured  out  of  the  residue  a  provision  for  hei 
at  least  equal  to  that,  he  had  given  her  out  of  the  fixed  pari 
The  Defendant,  I  dare  say,  will  not  inind  this  bill  beinj 
filed ;  for  there  can  be  no  doubt  ftbout  the  intention. 
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For  Defendant. 
It  would  not  have  come  on,  but  that  Mr.  Ellison  was  re* 
aolred  to  try  the  right.     I  am  sure,   this   suit  will  make  no 
iliflkrence.     Defendant  will  agree  to  their  withdrawing  their 
depodt.  


1790. 


The  decree  was  affirmed  (68). 


(08)  Upon  satisfaction  and  per^ 
fonnance,  see  Mr.  CJox^s  note  to 
Copley  ▼.  Copley,  1  P.  Will.  148. 
Mr.  Sanders^s  note  to  Bellasis  t. 
Vtkwatt,  1  Aik.  427;  and  in  this 
work,  the  following  references 
mi  Ae  notes  :  Baugh  v.  Read, 
Pwsight-  ▼•  Grant,  Finch  v. 
Fbidk,  post,  257,  259,  298,  525, 
M,  Riehardwn  v.  Elphinslone, 
VoL  II,  463.  Hinchcliffe  v. 
BiMeheliffe,  Sparkes  v.  Cator, 
111,516,530.  Couch  v.Sirattan, 
lUmi  ▼.  CoUins,  IV,  39L,  483. 
tnemantle  v.  Bankes,  V,  79. 
Pok  ▼.  Lord  Somers,  YI,  309, 
388.    Trimmer  v.  Bayne,  VII, 


508.  Twisden  v.  Twisden,  Ro- 
binson y.  Whitley,  IX,  413,577. 
Garthshore  v.  Chalie,  X,  1.  Wal- 
lace V.  Pomfret,  XI,  542.  Ben- 
gough  v.  Walker,  XV,  507. 
Hartopp  V.  Hartopp,  XVII,  184. 
Chave  ▼.  Farrani,  Ex  parte  Pye 
and  Dubost,  Onslow  v.  Michell, 
XVIII,  8, 140,  400.  Wetherby 
V.  Dixon,  XI X ,  407.  Coop.  279. 
Monck  V.  Lord  Monch,  1  BaU  4r 
^e.  305.  CurzoH  t.  2>e  la  ZtmcA, 
Goldsmid  v.  Goldsmid,  1  Swanst. 
185,  211.  TAe/ZttMon  v.  ITooc/- 
ybrr/,  TTn^/ieit  v.  Smith,  4  Madd. 
325,  420.  fe//  v.  Coleman, 
5  iftfeu^.  22. 


ELLrsoN 

COOKSON. 


COMINGS,  jBa?  /wrr^e. 

T7PON  a  bankruptcy  petition  by  a  mortgagee  for   sale  of 
the  mortgaged  premises  being  allowed,  Mr.  Abbot,  for 
ttie  petitioner,  desired,  that  the  sale  might  be  by  auction  in 
die  country. 

Lard  Chancellor. 
The  Court   does  not  give  directions  about  the  mode   of 
■eDing   the  estate;    but   leaves  that  to  the  Commissioners; 
'lAo  will  sell  in  the  manner,  they  think  most  advantageous  (69). 
'It  is  not  like  the  sale  of  an  estate  by  a  Master. 

(69)  By  Lord  Loughborough^s  or  by  public  auction  at  any  other 

General  Order,  8th  iftfarcA,  1794,  place  or  places,  if  tbey  shall  so 

the  mortgaged  premises  are  to  be  thiok  (it. 
sold  before  the  Commissioners, 


1790. 

April  20M. 

Upon  bank- 
raptcy  the 
mode  of  sell* 
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sioners,  not 
directed  by 
the  Court,  as 
in  a  sale  by  a 
Master* 


U-2a  CASES  IN  CHANCERY. 


ApHnitk,  OmiLY,  Es  parte, 

^0ih,2'3d,20th. 

The  Court  re-  HPHE  Italian  Opera  House  in  the  Haymarket  having  been 
fased  to  seal  a  consumed  by  fire  in  June^  1789,  a  patent  for  thirty-one 

patent  for  re-  years  was  granted  to  the  petitioner  to  enable  him  to  build  a 
presentiDg  //a-  ^^^  house  upon  the  site  of  Leicester  House  in  Leicester 
^ih  *  Square  i  for  the  representation  of  Italian  Operas;  which  pre- 
nrovisions  for  "^^^  ^^  accordingly  purchased  for  that  purpose.  He  had 
carryioe  it  on  ^^  concern  in  the  old  house.  Several  caveats  were  entered 
were  by  agree-  against  sealing  the  patent ;  one  by  Sir  John  GaMni,  who 
meat  with  the  had  a  share  in  the  old  *  house,  was  an  incumbrancer  upon 
Lard  Chamber-  it  to  a  considerable  amount,  and  had  been  manager :  another 
lain ;  his  exe-  ^^y  jyj^  Taylor,  who  began  to  rebuild  the  old  house,  claiming 

cutors  and  ad-  .  -    -  •  j        r     ^  c  s^    s^ 

.  .  ^    ^  ^  assi^ee  of  the  remamder  of  a  term  of  twenty-one  year^ 

mmistrators;     "^        »  . 

and  the  riirht  ^^  which  thirteen  and  a  half  remained  unexpired,  for  whidi 
to  the  patent  ^^^  the  premises  in  the  Haymarket  had  been  let  to 
was  not  snffi-  Mr.  Brooke  by  Mr.  Vanbrughy  tenant  under  the  Crown.  In 
ciently  con-  this  all  the  other  creditors,  except  Vanbrughy  joined.  There 
nected  with  ^^^g  two  more  capeqts  by  the  patentees  of  the  Theatres 
•  ^  i'^'^*  ^    Royal  in  Copent  Garden    and  Drury  Lane.      The  petition 

was  for  the  application  of  the  Great  Seal  to  the  patent. 
[•113] 

Not  snflBcient        ^^  Mansfield  and  Mr.  Lloyd  for  the  petition  wished  to 

for   the  party  hear   the  objections  to  it;   conceiving  it  to  be  a  rule,   that, 

applying  where  a  person  applies  for  a  patent,  there  is  no  necessity,  that 

merely  to  an-   he  should  state  a  case  in  support  of  it ;  but  that  it  is  sufficient 

swer  objec-      ^^  answer  the  objections,  which  may  be  made  to  it, 
tions;  bathe  "^  '     ^        ^^ 

most  lay  a 

proper  case. 

Upon  snch  ap-      I  never  heard  of  such  a  rule.   Persons  applying  for  a  patent 

plication  the  must  make  out  a  proper  case  for  it ;  and  I  must  know,  what 
Conrt  will  take  the  purpose  of  the  patent  is.  Suppose  it  was  to  give  authority 
care,  that  the  ^q  ^Jj^  King's  servants,  as  they  stile  themselves,  to  exhibit  any 
King  18  no  c-  t^ing  without  check  or  controul ;  and  that  there  could  be  no 
W    t  d'  remedy  but  by  scire  facias  for  the  abuse  of  it:  it  is  not  pro- 

Dointed  •  and  P^'  ^^^^  *"^y  pubUc  exhibition  should  be  established  by  the 
will  represent  JKi^'*  assent  in  this  manner.  I  think,  the  person  applying 
the  whole   to  should 

the  King;  but  will  not  decide  upou  the  merits  of  the  various  claimants. 


Lord  Chancellor. 
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dwf  may  represent  libels  and  indecent  things.     Many  very  in-      ^'R^** 
decent  things  have  been  lately  represented  on  the  stage  here,      ^  narie* 
of  which  foreign  Courts  have  complained  with  great  justice.    Court  will  not 
It  ii  very  improper,   that  public  exhibitions  should  be  per-  sign  a  patenl, 
flitted  here,  wluch  place  foreign  Courts  and  their  transactions  which  does  nol 
in  a  ridiculous  light.     I  would  not  sign  a  patent,  which  did  P***  ^  parties 
not  pot  the  parties  under  some  controul,  even  though  there  """®'  ■^"** 
dioold  be  no  careo/ P.gainst  it  ^"^i  Lt^ 


IS  no  eave/Up 


For  the  petition  it  was  then  said,  that  the  petitioner  had  pur- 
diased  the  premises  at  a  great  expence ;  and  appHed  for  a  pa- 
ten^ and  after  such  an  expence  a  licence  from  year  to  year 
voold  be  too  precarious  a  tenure:  that  he  was  supported  by 
die  first  people  in  the  kingdom ;  and  that  the  lease  of  the 
groond  in  the  Haymarket  would  expire  in  thirteen  years  and 
t  few  months.  *But  the  Counsel  for  the  petition  offered  to  [  *  114  ] 
ile  aflSdavits,  if  the  Court  should  think  it  necessary  ;  and 
complained,  that  the  affidavits  on  the  other  side  were  filed  a 
very  short  time  before  the  petition  came  on. 

L&rd  Changcllor. 
You  do  not  mean,  |  suppose,  to  leave  your  case  there. 
Upon  the  Other  sidcj  I  suppose,  it  will  be  argued  (and  that 
«]ll  be  tiie  best  way  of  arguing  it)  that  the  parties  have  been 
at  a  great  expence  upon  the  strength  of  a  licence  from  year  to 
year;  and  it  woidd  be  a  great  hardship  upon  these  people,  who, 
iflduc^  by  their  reliance  upon  that,  have  laid  out  their  pro- 
perty, and  have  lost  it  by  accident.     The  only  pretence  for  it 
is  to  give  the  public  better  accommodation,  than  they  had  be- 
ioit,  and  better  than  can  be  expected,  after  what  has  happened 
to  the  old  house.     It  is  like,  what  was  attempted  in  Parliament 
lately,  and  was  near  sueeeeding,   about  a  new  Play-housew 
The  Kimg  may,  if  he  pleases,  grant  licence^  to  twenty  new 
Play-houses ;  and  may  give  Uberty  to  erect  them  in  CovetU- 
garden  and  Drury-lane  close  to  those,  which  are  established ; 
bot  would  it  be  right  to  do  so  ?    It  would  be  a  hardship  on 
the  parties  concerned  in  the  other  houses,  who  engaged  their 
property  npon  a  reliance,  that  nothing  of  that  kipd  should  be 

done* 
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1790.         done.    I  have  a  general  idea,  that  it  is  like  setting  up  a  market 

O'T'^  near  another   market ;  and.  that  the  principle  of  that  case 

RSILY  r  r  ^        ^ 

P  narte  ^PP^^^  ^  ^^*  ^^  would  be  essential  to  the  complaint  in  that 
Essential  to  ^^^^>  ^^^  ^^  ^^  market  was  competent  to  the  accommodation 
the  complaiDt  of  the  public,  because  otherwise  they  could  have  no  right  to 
of  an  old  marw  complain:  so  here  the  old  proprietors  must  be  able  to  keep  it 
ket  against  a  up  in  a  proper  manner.  This  is  more  like  a  tenant-right.  But 
new  one  setup  jf  the  Crown  grants  a  patent,  and  induces  people  by  that  to 
^^^  *  .  lay  out  a  great  fund,  it  would  be  very  vrrong  to  grant  a  riral 

.  patent  wantonly.  The  accommodation  of  the  public  is  the 
acoommoda-  principal  thing  to  be  considered.  The  circumstance  of  the 
tion  of  the  lease  having  only  thirteen  years  to  run  will  be  material,  when 
public :  so  here  it  comes  to  be  argued.  But  the  petitioner  must  not  be  snr- 
the  old  pro-    prised ;  therefore  let  it  stand  over,  that  the  petitioner  may 

pnetors  must    jji^te  a  proper  case,  and  file  aflSdavits  in  support  of  it. 

be  able  to  keep 

it  up  properly;  — ^-— — — ^— — — — 

the  accommo* 

dation  of   the      ^^^    petition  came  on  again  upon  the  affidavits  of  the 

public    being    Parties. 

the  principal 

thing.  Mr.  Mansfield,  Mr.  Lloyd,    and  Mr.  Richards,   for  the 

[  115  ]  petition. 

April  20th,         The  ground  of  petitioner's  claim  is,   that  the  late  Opera 
23c?,  ffause,  in  which  the  possessor  had  only  a  term  of  thirteen  years 

and  a  half,  was  overwhelmed  with  debt,  so  that  it  is  impos- 
sible, it  can  ever  be  restored  so  as  to  make  an  effectual  place 
of  amusement  for  the  public,  such  as  they  have  a  r^fat  to 
expect ;  since  there  is  now  no  doubt,  that  an  Opera  is  a  proper 
establishment  in  this  country.  The  consequence  was,  that 
GtMini  and  others  turned  their  thoughts,  to  what  was  to  be 
done.  This  produced  the  connexions  between  GalUm  and 
the  petitioner.  They  first  fell  upon  a  plan  of  re-building  the 
bouse  upon  the  old  site,  the  term  in  which  is  subject  to  various 
claimants  in  various  rights,  so  that  it  is  much  incumbered. 
Counsel  having  been  consulted  upon  that  project  were  of 
opinion,  that  no  hope  could  be  derived  from  that,  unlesa  under 
the  authority  of  Parliament,  to  dispose  of  the  rights  of  the 
various  claimants.  That  opinion  produced  a  petition  to  the 
House  of  Lords  for  leave  to  bring  in  a  bill,  which  fiiiled;  and 
then  these  parties,  thinking  it  would  be  advantageous  to  them 

to 
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to  Imild  a  new  house,  took  up  upon  that  opinion  the  project  of         1,790. 
building  a  new  house  on  a  new  ^cite.     It  was  impossible,  this      o'r"^^ 
could  be  effected  without  the  favour  of  the  Crown  to  insure        «  ^^^f^ 
the  parties  ^uch  a  permanent  interest,  as  a  patent  would  give 
them.    The  common  way  of  conducting  the  business  hitherto 
has  been  by  licence  from  year  to  year  by  the  Lard  Climber" 
bin,  merely  to  exempt  the  parties  from  the  penalties  in  the 
act  ten  of  the  late  King.    The  great  funds  necessary  for  this 
purpose  could  not  be  had  without  a  permanent  interest  for  the 
pecurity  of  the  lender.     The  King  consented  to  grant  a  patent 
upon  a  proper  piece  of  ground  being  purchased,  and  upon 
the  interests  of  Vanbrugh  being  secured ;   both  which  have 
been    compUed  with.      At  first  a  patent  was   proposed  for 
twenty-one  years ;  but  that  not  being  thought  a  sufficient  secu* 
rity,  appUcation  was  made  for  one  for  fifty  years ;  and  at  last 
it  was  granted  for  thirty-one  years.     Nothing  could  be  done 
for  effecting  this  purpose  till  the  purchase  of  the  premises, 
which  took  place  in  December y  1789.     The  plan  was  commu- 
nicated to  the  Xrorcf  Chamberlain.    Up  to  the  agreement  for 
the  purchase  Gallini  and  the  petitioner  acted  together.    The 
yendors  were  purchasers  under  a  decree  of  this  Court ;  the 
;igreemeot  was  signed  by  them,  and  by  the  petitioner  for  him- 
self and  GaUinif  with  whom  a  copy  was  left.     *  Some  stipula-      [  ^  116  ] 
tions  being  required  by  the  Lord  Chamberlain,  an  agreement 
was  drawn  up  as  between  him  and  them ;  a  copy  of  this  also 
was  left  with  Gallini,     It  was  understood  by  the  petitioner, 
and,  as  he  thought,  by  GaUini,  that  as  between  them  it  was 
perfisctiy  settled  :  but  Gallini  refused  to  execute  the  articles, 
when  they  met  for  that  purpose,  though  he  had  agreed  to 
tiieniy  and  had  them  in  his  custody  a  long  time.     The  conse- 
tptaaee  was,  that  the  treaty  for  the  purchase  of  the  premises 
hffing  been  completed,  the  petitioner  was  obliged  to  complete 
the  purchase  himself,  which  was  for  31,550/. ;  and  he  has  ac- 
taally  paid  8000/.  for  which  he  had  given  a  note  in  his  own 
and  GaUini's  name ;  which  he  was  obliged  to  get  a  friend  to 
pay  for  him.     The  whole,    to  which  he  is  made  liable,  is 
S&flOOL     Upon  this  ground  the  petitioner  appUed  for  the  pa- 
tent himselfl     It  has  been  granted,  and  is  confined  to  Italian 
Operas,  with  proper  restrictions  to  prevent  improper  represen- 
tationsy  wd  from  aliening  without  licence  from  the  Crown. 

Those, 
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1790.         Those,  who  now  oppose  it,  contend  with  each  other  as  much 
f^^^^^^  as  with  him.     Gattini  wishes,  a  patent  should  he  granted ;  but 

Exnttru,  ii^^>  ^^  b^  ^  entitled  to  a  moiety.  That  your  Lordship 
will  not  decide  on  this  application.  If  he  has  any  equitable 
claim  on  this,  it  is  property  as  much  as  any  thing  else,  and  he 
may  discuss  his  claim  afterwards  by  a  bill.  The  petitioner^! 
Counsel  has  in  fact  approved  the  title. 

Lord  Chancellor. 
You  mean  the  title  under  the  decree  of  this  Court.    I  do 
not  doubt  that :  but  my  doubt  is,  whether  any  Counsel  would 
advise  his  client  to  lay  out  money  on  this  in  respect  to  GattMs 
interest. 

For  the  Petition. 
It  appears  from  all  the  affidavits,  that  GalUni  shuffled  in 
the  business.  They  imdertook  jointly  to  make  this  purchase ; 
and  Gallini  undertook  to  pay  8000/.  by  a  certain  day;  and 
when  called  on  to  execute  the  articles,  which  were  a  long 
time  in  his  possession,  he  refused,  desiring  till  next  day  to 
consider,  and  then  sent  a  positive  refusal,  declaring  he  would 
have  nothing  more  to  do  with  it;  in  consequence  of  which  the 
petitioner  became  liable  to  all  the  expence,  and  has  laid  out 
a  great  sum  in  expectation,  and  upon  the  faith  of  the  patent; 
and,  though  he  is  not  in  the  habits  of  managing,  he  swears, 
[  *  1 17  1      he  employs  a  man,  *  who  has  been  for  years  in  the  habits  of 

managing  these  affairs.  GcMinVs  conduct  was  an  abandon- 
ment of  his  agreement ;  for  it  has  been  decided,  that  a  writtca 
agreement  may  be  abandoned  by  parol.  But  supposing  it  not 
an  abandonment,  that  is  no  ground  for  refosing  the  patent; 
for  his  claim  may  be  discussed  afterwards.  Taylor  contends 
against  him ;  for  he  is  against  any  patent.  It  is  hard  to  know, 
what  he  means.  Pending  and  with  a  knowledge  of  all  these 
transactions,  and  having  a  very  trifling  interest,  he  is  proceed- 
ing to  rebuild  the  old  house.  It  is  impossible  for  him  to  com- 
pel a  renewal;  and  he  can  have  no  expectation  of  it;  for- 
Vanbrugh  has  assigned  his  reversionary  mterest  with  the 
usual  expectation  of  a  renewal  to  the  petitioner;  and  has 
covenanted  to  endeavour  to  procure  a  renewal,  and  to  assign 
that  also:  in  consideration  of  which,  and  of  his  expending  on' 

the 
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the  new  house  the  sum  of  3500/.  insurance  money  on  the  old         VJ90. 
haams  the  petitioner  has  covenanted  to  pay  him  a  rent  of      (VRbilt 
12S0L  a  year;  and  to  indemnify  him  against  a  covenant^  by      Espwitm 
which  he  was  under  engagements  to  lay  out  that  insurance 
money  in  rebuilding  the  old  house,  in  case  of  any  accident  by 
file.   Vtmbrugh  then,  the  person  materially  interested,  is  satis- 
fied*    Taylor  hBs  an  interest  for  thirteen  years  and  a  half; 
Imt  considering,  how  it  has  gone  on  under  his  management 
Utiierto,  that  it  has  long  been  a  litigated  concern,  the  load  of 
Bcumbrances  upon  it,  and  the  vast  expence  of  opening  it,  it 
k  impossible  to  be  done.      They  cannot  be  serious  in  re- 
hdlding  it;  for  at  the  end  of  the  term  it  will  be  to  be  left  for 
diose,  who  are  entitled  to  the  reversion.    It  is  not  reasonable 
to  expect,  that  under  such  circumstances  it  can  afford  the 
pobHc  that  entertainment,  they  have  a  right  to  expect.    He 
bas  not  stated,  what  means  he  has  of  conducting  it  better  than 
before.    It  would  be  a  mercy  to  them  to  determine  their 
undertaking;  for  the  debts  amount  to  70,000/. ;  which,  even 
if  the  house  was  standing,  could  not  be  Hquidated  in  the  re- 
Bunnder  of  the  term :  but  firom  Tay/or's  own  shewing  a  large 
ram  must  still  be  borrowed ;  and,  to  judge  from  his  former 
condiict,  we  must  infer,  that  he  will  not  be  able  to  hquidate  it 
11  diat  time,  when  he  proceeds  to  build  another  house,  by 
vliich  he  must  incur  a  considerable  addition  to  this  load  of 
ddit    It  is  practising  on  the  credulity  of  the  public,  which  a 
Court  of  Justice  is  bound  to  prevent.     Taylor  is  the  only 
person  rebuilding  the  old  house ;  and  there  is  a  person  on  the 
wfot  on  the  part  of  GalUni,  giving  the  workmen  hourly  notice 
not  to  go  on  at  their  peril.    This  is  the  ^first  time  a  question      L  ^118  J 
tf  diis  kind  has  come  on;  for  such  a  patent  was  never  before 
diluted  in  this  manner;  but  the  ordinary  way  was  only  to 
anmer  objections  to  it. 

Lord  Chancellor. 
An  objections  to  it  are  open  upon  the  caveats;  and  the  pro- 
priety of  it  must  be  sustuned  in  every  particular.  As  to  the 
sgreement  with  the  Lord  Chamberlain^  it  .is  rather  an  odd 
measure :  he  is  only  a  temporary  officer ;  and  his  agreemeot 
most  be  executed  by  his  executors  and  administrators,  and  by 
himself  if  out  of  office.    The .  provisions  in  that  agreement 

shoidd 
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should  make  pArt  of  the  patent,  not  an  agreement  with  die 
Lord  CftamberlaiUf  his  executors  and  administrators:  What 
have  they  to  do  with  the  regulation  of  a  public  establishment  f 
The  reservation  of  benefits  to  his  executors  must  have  been 
without  his  knowledge,  and  a  mistake.  But  you  do  not  ocm^ 
nect  the  patent  with  the  building;  that  may  go  one  way,  and 
the  patent  another.  It  has  been  wisely  done  hitherto  to  grant 
a  license  from  year  to  year.  The  honour  of  the  Crown  and 
its  compassion  are  concerned  to  continue  it,  unless  it  is  abused^ 
If  the  Crown  choose  to  grant  it  during  pleasure,  which  per- 
haps  would  be  the  best  way,  there  they  would,  like  other  net* 
vants,  depend  for  the  continuance  of  it  upon  their  good 
behaviour.  Unless  you  lay  before  me  such  a  patent,  as  wiK 
secure  all  the  proprietors,  I  must  advise  the  Crown  against  it. 
It  certainly  is  not  possible  to  grant  it  in  its  present  form,  and 
with  that  agreement  with  the  Lord  Chamberlain^  which  19 
absurd.  The  old  patents  of  the  theatres,  granted  to  Kittigrew 
and  Datenantin  the  time  of  Charles  II.  were,  I  am  told,  in 
fee :  but  whether  they  were,  or  not,  the  patentees  have  not 
provoked  an  inquiry  into  them ;  and,  I  dare  say,  they  will  have 
too  much  discretion  to  do  so :  for,  even  if  they  were  in  fee^ 
they  could  not  stand  half  an  hour  if  abused.  I  would  not 
advise  the  Crown  to  extinguish  property  to  the  amount  of 
70,000/.  or  80,000/.  by  granting  a  rival  patent,  unless  there  wa« 
misconduct,  or  unless  the  miserably  entangled  state  of  the  pro-" 
perty  made  it  impossible  for  them  to  go  on  to  the  advantage 
of  the  public.  But  here  they  are  going  on,  and  at  a  great 
expence.  However,  if  the  King  thinks  fit  to  refuse  a  license; 
and  sees  no  objection  to  that,  I  cannot  enter  upon  it,  be<»nse 
not  referred  to  me.  If  you  can  get  it  into  any  other  office 
than  mine,  it  would  be  better ;  for  I  am  very  incompetent  to 
decide  on  these  affairs.  If  you  will  go  to  the  Lord  ^  Cham" 
berlain^  who  understands  them,  you  will  get  a  good  judgment 
upon  it.  Here  is  an  adventure  subsisting  under  an  aimual 
hoense,  which,  I  must  take  it,  will  be  renewed ;  if  so,  I  do  not 
enter  into  the  reasons  of  it ;  but  while  the  King  does  continue 
that  license,  this  patent  cannot  be  granted.  If  the  King  pota 
an  end  to  it,  then  you  will  stand  on  your  own  groimd.  I  am 
amazed,  that,  meaning  to  conduct  themselves  properly,  they 
should  think,  there  is  any  difference  between  a  patent  and  a 

licenser 
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Bcense*    They  have  always  been  considered   as  the  same*  1790. 

There  is  now  a  subsisting  license  for  performing  Operas  at  the      o'i»^*' 

Btde  theatre  in  the Haymarket ;  which  looks  like  an  intima-      Exnarte* 

tian,  that  they  may  go  on,  if  they  can.     Suppose  this  had  been 

9l  dear  subject,  instead  of  being  loaded,  as  it  is,  with  these 

incumfarances ;  and  that  it  had  belonged  to  one  man,  who 

was  burned  out,  and  applied  to  the  Crown  for  a  renewal  of 

the  license,  undertaking  to  go  on:    I  should  suppose,  not 

that  the  King^s  word  would  be  absolutely  engaged,  but  that 

(he  royal  indulgence  and  compassion  would  be  continued  to 

turn.    If  the  King  refused  it,  it  would  be  upon  reasons  very 

unfit  for  me  or  for  any  one  to  dispute ;  because  it  rests  en- 

tirdy  in  his  royal  breast;    and    it  cannot  be  in  one  more 

ixmourable.     But  while  this  license  does  exist,  I  must  think, 

it  win  not  be  determined. 

SoUciior  General  and  Mr.  Mitford^  for  Sir  John  Gallini^ 
The  application  is  for  the  favour  of  the  Crown  to  grant  the 
pedtioner  a  considerable  advantage.  There  are  two  questions; 
int,  whether  it  is  proper  independently  of  all  other  consi- 
derations;   secondly,  whether  proper,  considering  the  claims 
of  others.     The  first  must  depend  on  the  Crown  and  your 
Lordships  determination;  as  to  the  second,  the  grant  of  a 
fidr  or  market  cannot    authorize  A.  to  hold  one   upon  the 
ground  of  JS. :  for  the  Crown  will  not  by  its  grant  injure  the 
property  of  another.     Gallini  is  importantly  interested;  he 
has  a  considerable  interest  in  the  old  house ;  and  has  acquired 
a  considerable  interest  in  this  property,  proposed  to  be  con« 
tejred  to  the  purposes  of  the  new  house.     I  cannot  disavow, 
Aat  he  has  paid  more  attention  to  the  new  concern,  than  was 
tut  with  regard  to  the  old  one :  I  do  not  defend  that  part  of 
his  conduct.     Upon  this  case  every  reasonable  attention  must 
he  paid  to  the  public  morals,  and  to  the  creditors  of  the  old 
house.     In  another  respect  also  Gallini  is  in  a  situation,  which 
nost  give  him  som^  concern ;  because  it  is  stated  in  the  pe- 
titioiier's  affidavit,  that  the  King  had  •  signified  his  will,  that      [  ^  120  ] 
die  patent  should  be  joint ;« and  that  from  a  representation  of 
eertain  facts  afterwards  GalUm  is  now  thought  unworthy  of 
diat  mark  of  the  royal  favour.     If  the  patent  can  be  the 
sahject  of  a  trusti  the  petitioner  must  hold  it  as  to  a  moiety 

for 
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1790.         for  hinu    Upon  the  same  ground^  if  he  chooses  to  call  or  tha 
^,|r^^  vendors  for  a  conveyance  of  the  premises  in  Leicester  Sfmareg 

JS»  pariel      ^^  ^^  ^  ^ht,  which  cannot  be  repeUed,  as  joint-tenant  bj 

the  agreement.  By  putting  him  out  of  this  concern  they  have 
cut  from  this  application  every  merit,  it  had.  3y  Ta]fhnr*% 
affidavit  it  appears,  the  petitioner  was  clerk  to  a  conveyancer- 
Upcm  GaUints  statement  to  him  of  the  distresses,  he  laboured 
under  in  the  management  of  the  Opera  Haute,  this  youiy 
conveyancer  thought,  he  could  extricate  him  from  them.  He 
has  not  stated,  how  the  application  for  the  act  of  parliament 
came  to  fidl ;  but  the  reason  is  plain.  They  thought  it  pro- 
bable, that  an  attempt  to  build  a  new  house  would  be  much 
opposed  by  the  creditors  of  the  old,  and  by  Mr«  Vanbntgh  whe 
bad  a  most  solid  and  substantial  interest;  namely,  a  reascMi- 
able  claim  to  apply  to  the  Crown  for.  a  renewal;  such  a  dUbm 
on  the  beneficence  of  the  Crown  is  a  substantial  interest. 
The  petitioner  then  applied  to  the  persons,  who  had  purchased 
these  premises  in  the  Master's  office,  before  the  report  wur 
confirmed.  They  had  been  sold  in  this  Court  for  24,00(Wr 
instead  of  coming  here  to  open  the  biddings,  as  he  migjbl 
have  done,  he  agreed  with  them  immediately  for  himself  and 
Galtim  for  31,000/.;  and  there  is  an  express  condition,  that 
if  any  one  goes  to  the  Master's  office  to  open  the  biddings^ 
the  8000/L  shall  be  repaid,  and  an  end  put  to  the  business. 
GaJUm  disapproved  several  parts  of  the  articles ;  and  was 
much  surprised  at  the  penalty  of  50,000/.  GaUini  swear% 
that  Mr.  Bray  and  Mr.  Sheldon  disapproved  several  parts  of 
them;  and  the  petitioner  admits,  they  were  at  Mr.  Aiojf^. 
chambers;  who,  GalUtU  swears,  advised  him  not  to  execute 
them.  Upon  this  he  refused  to  execute  without  the  apprpbar 
tion  of  the  two  Counsel;  and  yet  the  next  time  they  met,  he 
was  called  on  to  execute  those  very  articles,  which  were  ready 
engrossed.  Then  they  have  recourse  to  the  case  of  Leg^l 
V.  MiUer,  2  Ves.  299,  to  prove,  that  a  written  agreement  Hiay 
be  abandoned  without  writing ;  but  the  Court  cannot  say, 
that,  refusing  to  execute  the  articles  under  such  circumstanoesp 
he  is  therefore  to  be  cut  out^of  all  his  interest.  This 
business  has  been  carried  on  upon  principles,  which  the 
Court  in  any  other  transaction  would  call  corrupt ;  I  mean 
in  the  sense,  in  which  this  Court  uses  the  word :  for  in  these 

instruments 


Ex  parte. 
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Imtniineiiis  there  are  considerations  and  agreements  extremely         1790. 
ibigiilar*     The  lease  to  Brooke,  who  held  as  trustee  for  the         ,^^^^ 
4feditor8,  obliges  Vanbrugh  to  insure  the  premises  for  3500/.        ^^  ^^^  * 
JQe  musty  if  he  chose  to  call  for  his  rent,  have  laid  out  to  that 
nKnmt  in  re-building;   but  he  has  expressly  covenanted  to 
fllnte  his  rent  in  the  proportion  of  19/.  a  week  for  Brooke  to 
rribnild ;  and  that  the  insurance  money  shaU  be  applied  to  that 
-purpose.    Then  VanbrugV^  consideration  from  the  petitioner 
is  a  share  in  respect  of  this  insurance  money^  and  a  rent :  the 
first  is  the  property  of  the  creditors ;  and  as  to  the  second,  he 
btrters  his  claim  upon  the  benevolence  of  the  Crown  to  secure 
Ids  own  interest    The  petitioner  indeed  covenants  to  make 
good  the  daim  of  the  creditors ;  but  it  was  manifesdy  his  in- 
tentiim,  that  that  indemnification  should  be  given  to  Vanbrugh^ 
if  he  was  compelled  to  apply  the  money  upon  the  old  pre- 
niaes;  but  that  he  should  be  compelled  by  all  the  tedious 
process  of  the  law,  before  the  creditors  could  recover  this 
■ooey.    Under  this  agreement  even  the  petitioner  is  concerned 
ID  the  old  house ;  for  he  is  bound  in  certain  circumstances  to 
Itycmt  S50(ML   by  being  obliged  to  indemnify  Vanbrugh,   if 
compelled  to  lay  out  that  sum.  A  great  deal  more  has  been 
pven  for  this  property  than  as  mere  landed  property  it  was 
viortli.    If  GalUni  abandoned  the  agreement,  that  was  for  the 
benefit  of  the  petitioner;  and  perhaps  means  have  been  used 
to  make  him  abandon  it.    The  original  agreement  had  to  a 
ceitdn   degree   the  interest  of  the  creditors  in  view.     The 
liUle  extent  of  those  claims  could  not  be  provided  for :  it  was 
nettssary  to  sacrifice  those  more  remote  to  those  nearer: 
Aoefiire  Vanbrugh,  the  mortgagees,   and  Gallini  were  pro- 
pond  to  be  first  considered.  The  interests  of  those  concerned 
ID  Ae  old  house  were  made  the  foundation  of  the  appUca- 
tioo.    By  d^prees  the  petitioner  withdrew  himself  from  them ; 
sad  luKving,  as  he  thought^  prevailed  on  GaUini  to  abandon 
Ui  daim  on  the  new  undertaking,  applied  for  the  patent  him- 
sdT;  though  still  in  his  affidavits  there  is  some  sort  of  provi- 
sion mentioned  for  the   creditors.     It  cannot  be  supposed, 
GmlBmi   meant  to  abandon  a  benefit,  which  he  was  to  have 
independently  of  the  other.     The  penalty  of  50,000/.  might 
attaflh  upon  GaOim  much  more  than  upon  the  petitioner,  who 
k  a  mere  man  of  straw  without  any  property.    The  old  pro- 
YoL.  L  I  prictors 
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1790.         pirietofs  are  carrying  oh  the  business  at  this  time  sA  nmeh  al 
^T""^  possible  at  the  little  theatre  in  the  Haymarkei  with  the  dd 

Kx  nari  '  scenery  and  materials,  saved  firom  the  fire.  If  this  patent 
passes,  it  will  put  ah  end  to  their  annual  license,  which  win  ht 
of  no  value.  On  the  other  hand  the  Crown  certainly  does  not 
intend,  there  should  be  two  Opera  Houses :  if  not,  the  fioenie 
must,  from  the  moment  this  patent  passes,  be  withheld  firbm 
the  little  theatre,  and  the  protection  of  the  Crown  withdrawn 
from  the  proprietors :  one  of  them  must  drop. 

Mr.  Grahams  for  a  class  of  twenty-four  creditors  by  mort- 
gage ;  who  had  subscribed  500/.  each :  3000/.  had  beeii 
paid  to  them;  so  they  remained  oreditors  by  mortgage 
of  9000/. 
It  is  now  sixty  or  seventy  years,  since  Operas  have  beat 
established  in  this  country;  and  the  common  course  of  condiiti^ 
ing  them  has  been  by  annual  license;  which  has  impressed  on 
the  public  an  idea,  not  that  the  royal  word  was  absolutd^  en- 
gaged; but  that  while  there  was  good  behaviour,  such  Ueene 
would  be  renewed.  The  effect  of  that  wias,  that  numbers  of 
people  have  been  induced  to  engage  their  property  in  it 
Nothing  has  happened,  but  the  fire,  which  must  necessanfy 
have  produced  compassion  in  the  Kitig,  instead  of  any  change 
of  his  kindness  to  these  people.  There  may  be  good  reasons 
assigned,  why  the  King  should  part  with  his  controul  over  tibe 
play-houses  for  a  considerable  time;  though  perhaps,  if  Aat 
measure  had  been  well  considered  at  the  time,  it  would  not 
have  been  adopted :  but  it  may  be  necessary  in  order  to  ffft 
that  permanence,  which  will  enable  them  to  procure  better 
entertainment  for  the  public.  But  the  King  ought  to  keep  ike 
controul  over  Operas  in  his  own  hands ;  because  it  is  so  pie- 
carious.  We  all  know  the  fate  o(  French  Operas:  thewUia 
of  the  town  may  affect  Italian  Operas  in  the  same  manner. 
Also,  if  they  should  become  a  more  general  amusement,  instead 
of  being  confined  to  the  higher  circles,  it  might  occasion  a 
relaxation  of  morals  more  congenial  to  the  Italian  than  the 
English  character;  and  make  it  expedient  to  put  a  stop  to  ihflni 
at  once.  The  petitioner  firom  his  education  is  not  likely  to  give 
satisfaction.  He  sets  out  by  borrowing  money,  though  he 
states  his  claim  to  be  founded  upon  the  embarrassed  state  oj 

the 
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tiie  flnances  of  those,  concerned  in  the  old  house.    The  only         1790. 
•ecmity,  he  could  pve,  is  upon  his  promised  patent;  therefore      ^.^T^ 
he  disappoints  the  patent  in  the  outset.     Neither  has  he  com-       „  ' 

pBed  with  the  requisitions  of  the  Crown ;  for  he  cannot  be  said 
to  have  purchased  these  premises.    He  may  become  insolvent; 
and  then  there  is  no  one,  ^  in  whom  the  patent  could  vest.    He      [  *  123  ] 
legina  with  a  law-suit;  for  Gcdlini  may  come  here  immediately 
to  have  his  right  established  for  a  moiety. 

Mr.  Hardhge  and  Mr.  HolUst^  for  Mr.  Taylor  and  all 
the  other  creditors. 
Nothing  is  required  from  those,  who  oppose  the  patent,  but 
to  shew  they  have  an  interest.  There  are  two  principles  ap- 
plicable ;  first,  if  a  patent  appears  to  have  been  obtained  sur- 
leptitiously,  and  by  fraud  upon  parties  deeply  interested  in  the 
property,  that  is ^  very  solid  ground  for  vacating  the  patent; 
Aerefore  your  Lordship  will  see,  that  a  fair  case  be  laid  before 
Ae£iifg.*  secondly,  if  there  was  an  equal  prospect  of  perma- 
nence, which  I  deny  to  be  the  case  here,  and  an  equal  security 
b  point  of  controul,  which  I  also  deny  to  be  in  this  case,  yet 
die  drcumstance  of  large  property  invested  in  this  adventure 
i^pon  the  faith  of  its  continuance,  and  of  debts  bon&fide  ac- 
eraed,  would  turn  the  balance.  From  the  fraud  attempted 
flds  inference  may  be  drawn ;  not  only  that  the  public  would 
bive ground  in  general  to  distrust  such  a  man;  but  it  goes  to 
die  point  of  permanency  too;  for  the  controul  will  not  signify 
any  thing  to  such  a  man,  whose  agreements  are  waste  paper^ 
ind  a  mere  nullity;  as  is  this  agreement  with  Vanbrugh. 
Observe  how  th^  petitioner  has  come  in.  Taylor  and  OaUim 
agieed  to  rebuild  upon  the  old  scite  for  their  joint  benefit :  at 
diii  very  time,  according  to  the  petitioner's  account  which  is 
Tery  doubtful,  Gallini  was  engaged  in  a  treaty  with  him  for 
fte  purpose  of  excluding  the  proprietors  of  the  old  house.  A 
fflference  arose  about  the  sum  to  be  allowed  to  Gallini.  He 
vmted  15,000/. ;  Taylor  would  not  allow  him  more  than 
il^OOOf. ;  and  it  was  referred  to  arbitrators  to  say,  what  should 
be  allowed  him  above  the  latter  sum;  and  then  for  the  first 
tme  comes  the  petitioner,  who  was  only  a  clerk;  and  he  talks 
of  GaUima  cheating  him,  though  they  were  to  meet  at  the 
peAioner^s  chambers  to  discuss,  what  the  siun  should  be,  the 

1 2  settlement 
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1700.         settlement  of  which  was  to    put  him  for    ever    out   dt 

^,^^^^  concern.     He  did  not  hint  to  these  parties,  that  he  was  acti 

Ex  varte        ^^^^  them;  and  in  the  summer  Taylor  to  his  great  astomi 

mentwas  told  of  these  circumstances.     GaUini^  being  aA 

about  it,  said,  he  merely  employed  him  with  respect  to  1 

contract  with  Taylor  \  and  the  petitioner  himself  said,  that 

was  only  agent  for  Gallini;  and  that  it  was  dishonourable 

[  ^  I24f  ]      him  to  think  *  otherwise.     Taylor  surprised  at  this  applied 

the  Crown,  and  was  told  by  the  Lord   Chamberlain,  that 

was  very  sorry,  he  was  too  late ;  but  that  an  actual  prcMiii 

had  been  made  to  the  petitioner.     He  then  heard,  that  GaU 

was  also  left  out.     Thus  it  stands  between  these  individual 

but  not  Taylor  only,  but  immense  loads  of  property,  and 

the  most  respectable  kind,  are  defrauded  by  this.      Tajfl 

has  6cmd  ^  advanced  17,000/.  or  18,0007.  within  four  or.fi 

years;    he  says,  he  has  improved  the  boxes  from  50002. 

10,000/.  a  year:  he  is  struggling  for  the  interest  of  the  otli 

creditors  embarked  with  him.     Then  what  a  fund  of  propei 

is  completely,  and  I  will  say  wickedly,  abandoned  in  this  n 

plan.     For  no  one  of  these  claims  is  there  any  provision  mad 

The  provision  for  Vanbrugh  only  makes  the  matter  worse;  f 

it  is  covertly  to  elude  the  other  claims :  what  ground  does  1 

lay  to  shew,  the  establishment  will  be  permanent  I    Only  th 

he  has  great  encouragement.     There  is  no  fund  of  subscri 

tion  provided ;  but,  he  says,  he  will  put  it  all  into  the  hands 

trustees.   We  have  no  idea  of  a  patent ;  which  is  idle ;  bi 

only  wish  to  go  on  as  before,  with  any  additional  controul  tl 

Crown  may  think  proper.     The  creditors  stand  on  a  bett< 

footing  than  the  petitioner  as  to  the  chance  of  permanence  ax 

controul;  and  also  have  the  merits;  they  have  the  complex 

assent  of  all  the  persons  interested  in  the  old  house,  not  excep 

ing  even  GaUini ;  for  he  has  agreed  to  accept  the  reduce 

sum  ( 70 ).     Their  plan  will  be  satisfactory  to  all  parties. 

was  formed  by  the  committee    of  the  creditors ;    there  m 

trustees  representing  every  interest,  and  a  provision  for  evei 

claim  on  the  whole  house.     The  whole  demand  upon  it  e: 

clusively  of  the  expence  of  building  is  41,000/. ;  the  expenc 

of  building  will  be  20,000/. ;  for  which  sum  a  man  has  engage 

to  have  it  ready  by  January.     To  answer  this  expence  the 

ha^ 

(70)  This  was  denied  by  his  coansel. 
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lunre  in  hand  insurance  money  to  the  amount  of  8000/. ;  in         1790. 

GoDit  50001, ;  and  a  quantity  of  scenery,  furniture,  and  old      r\*^^^ 

jnateriak  saved  from  the  fire  to  a  considerable  amount:  so  that       j^  narte. 

#he  whole  stock  in  hand  amounts  to  21,000/. ;  and  by  this 

^Rvngement  no  one  claimant  is  injured*    The  petitioner  has 

jwthirig :  so  that  if  the  sum  to  be  procured  by  the  proprietors 

is  70,000/.  or  80,000/.  he  would  have  to  procure  considerably 

above  100,000/.;  and  must  mortgage  his  patent  in  the  very 

outset.     He  states,  that  he  was  obliged  to  get  a  friend  to  iad- 

•vance  the  first  sum  of  8000/.     It  was  necessary  to  begin  to      [  *125  ] 

baild  immediately  in  order  to  have  it  ready  by  January. .  As  to 

Ae objection  from  the  shortness  of  the  term;  the  proprietors 

Aink,  the  agreement  with  Vanbrugh  will  turn  out  a  fraud  and 

a  nullity :  and  hope,  that  if  they  go  on  with  the  good  opinion 

fif  the  public  for  thirteen  years  and  a  half;  at  the  end  of  that 

(nt  Vanbrugh  will  be  glad  to  treat  with  them;  by  which  time, 

it  18  probable,  the  petitioner  will  have  absconded,  and  turned 

Mt  a  mere  man  of  straw.    He,  who  has  nothing  to  stake, 

oimot  have  any  interest  but  from  day  to  day. 

Mr.  Anstrutherj  for  the  Patentees  of  the  Theatre  Royal, 
Drury-lane. 
The  only  way,  the  Patentees  of  Drury-lane  conceive  their 
interest  may  be  affected,  is,  that  there  is  at  present  a  Ucensed 
Opera  House  in  the  Haymarket ;  and,  if  this  patent^  is  also 
gnnted,  there  will  be  two;  and  then  the  places  of  public 
anuement  wiD  be  more,  than  the  town  will  require. 

Mr.  Kingy    for   the  Patentees   of   the  Theatre  Royal, 

CavefU-garden. 

Tlie  Patentees  of  Coveni-garden  conceive,   their  interests 

-     my  be  afiected,  because  the  word  **  Operas'^  is  mentioned  in 

Aeir  patent  in  the  enumeration  of  entertainments,  they  are 

tnthorized  to  represent;  and  in  fact  Operas  have  been  per- 

fenned  there ;  particularly  in  the  time  of  Handel;  and  they 

conodve,  they  have  a  right  to  perform  them,  if  they  choose. 

lliey  do  not  however  mean  to  insist  upon  the  exercise  of  that 

ri^t ;  but  only  wish  the  thing  to  on  as  before  by  license  from 

yMr  to  year  (71). 

(71)  Here  the   petition  was    cellar  advised  the  Connsel    for 
adjourned;  and  the  Lord  Chan"    Mr,  O'Jleiiy  to  give  op  the  pa- 
tent; 


125  CASES  IN  CHANCERY. 

1790.  Reply. 

v^v^  The  opposition  made  to  this  patent  lies  in  a  very  narrow 

p.  *      compass,  consisting  only  of  general  objections,  which  might 

as  well  be  made  by  any  one  else ;  not  of  any  particular  iigury 

[  ^  126  ]      to  *  the  parties  opposing  it  The  petitioner  after  a  long  exami- 
nation by  the  officers  of  the  Crown  has  been  considered  as  a 
proper  person.    It  has  been  communicated  to  and  approved 
by  the  King;  in  consequence  of  which  he  made  himself  liable 
to  a  great  expence  in  the  purchase,  as  a  necessary  previooa 
step  before  the  patent  could  be  granted.    There  is  no  personal 
•bjection  to  him.     Having  so  laid  out  his  money,  he  applies 
of  courise  for  a  patent.    The  grant  of  a  liberty  to  carry  on 
this  entertainment  is  peculiarly  within  the  pleasure  of  the 
Crown :  his  Majesty  is  capable  of  forming  a  complete  judgment 
upon  it ;  and  it  is  a  very  improper  subject  to  be  discussed  here, 
by  persons  engaged  in  business  of  so  different  a  nature.    It  is 
/    impossible,  they  can  decide,  whether  a  patent  or  license  is  die 
best  mode  of  conducting  it.    But  it  is  sworn,  the  persons,  who 
are  to  advance  money  upon  this  (which  he  could  not  be  eSf* 
pected  to  do  himself)  will  not  lend  it  on  the  security  of  a 
license.    They  would  not  even  be  satisfied  with  a  patent  for  81 
years.  Therefore  a  patent  is  necessary.   But  such  patents  have 
been  granted  in  fee.    Acts  of  parliament  relative  to  such  diver- 
sions all  suppose  a  right  in  the  Crown  to  grant  such  patents; 
though  they  do  not  expressly  refer  to  them ;  whence  it  seenisi 
that  those  even  in  fee  were  legal.    The  petitioner  will  certainly 
insert  in  his  patent  any  other  provision,  your  LordsFdp  thinks 
fit.    As  to  the  ground,  upon  which  the  theatre  is  to  be  buil^ 
and  the  right  of  carrying  on  the  entertainments  being  more 
connected,  than  they  have  been,  it  was  intended  in  the  artidei^ 
from  which  GalUtn  retracted,  that  the  right  to  the  groupd 
should  be  conveyed  to  trustees  for  that  purpose.     But  it  is  iisr 
possible,  the  two  rights  can  ever  be  disunited ;  for  no  person 
would  ever  lend  money  upon  it,  unless  he  had  a  proper  inte- 
rest, not  only  in  the  house  itself,  but  also  in  the  patent.     Thi 
provisions  for  carrying  it  on  properly  were  to  be  by  agreemen 
with  the  Lord  Chamberlain,  his  executors  and  administrators 

whid 

tent ;  .and  apply  for  a  warrant    bat  this  recommendation  was  no 
from  the  Lord  Chamberlain^  in    followed, 
order  to  bring  it  before  him: 
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wtiA  mo4e  was  adopted^  as  he  is  not  a  corporation ;  and         1790. 

tfaeiefore  it  could  not  be^  as  agreements  with  corporations  are,      o'r"^ 

lis.  with  them  and  theijr  successors.    From  a  view  of  the  whole       «  oorte' 

it  9GemBf  that  unless  a  new  house  is  built  independently  of 

iboae,  who  before  the  accident  of  the  fire  had  ruined  the  old 

liouae,  it  is  probable,  there  will  be  no  such  exhibition  hereafter. 

GofimTs  opposition,  which  is  the  principal,  is  certainly  very 

€SX]fcnMir4iwry  in  objecting,  that  the  interests  of  the  proprietors 

of  the  old  house  were  not  sufficiently  attended  to ;  his  interest 

bring,  we  confess,  *one  of  the  first.    His  counsel  admit,  that      [  ^1S7  ] 

lie  paid  more  attention  to  the  new  adventure,  than  he  ought, 

consistently  with  the  rights  of  the  other  proprietors.    Hb  affi- 

dciit  goes  to  induce  the  Court  to  think,  he  ought  to  have  a 

ikiie  in  the  patent ;  there  is  not  a  word  in  it  of  a  provision  for 

te creditors;  though  now  by  his  counsel  he  represents,  that 

Kkme  care  ought  to  be  taken  of  them :  but  it  is  impossible,  if 

die  new  work  goes  on ;  for  that  would  be  ruined  by  the  in- 

cmnbrances,  as  a  new  house  on  the  old  site  would  be(7S). 

(kOmis  conduct  justified  the  petitioner.    Till  the  purchase 

of  the  premises  was  made  a  complete  bargain,  the  patent  could 

not  be  obtained :  to  do  that  he  paid  8000/.  of  the  purchase- 

■oney;  then  GaUim  fell  off*  for  the  reasons  stated  in  the 

petitioner's  a£Sdavit ;  namdy,  because  he  did  not  Uke  the  pro- 

imsmijlS)  for  the  Lord  Chamberlain ^  nor  the  manner  in 

irioch  his  own  interest  was  secured ;  but  he  also  said,  he  did 

lot  intend  to  have  any  thing  more  to  do  with  it,  nor  with  any 

ifcntical  concern.    The  petitioner  appUed  singly;  because 

he  had  reason  to  think,  unless  he  complied  with  the  conditions 

iMpiredf  somebody  else  would  apply.     GaiUni  in  his  affidavit 

oily  says,  that  he  was  afiraid  of  the  penalty,  and  makes  the 

eAnr. objections  before  mentioned;  but  does  not  say  a  word 

cf  Vambrugh  ;  though  now  he  mentions  his  interest  as  the  rea- 

lOD  of  his  refiisal  to  execute.    There  was  nothing  opprobrious 

a  the  petitioner's  conduct'  to  Vanbrugh.    Seeing  the  ruined 

Me  of  the  house,  (before  the  fire)  he  agreed  to  indemnify 

Vanbrugh 

'    (TS)  The  Lord  ChaneeUar  here  it  was  but  as  the  possession  of 

nked,  if  all  the  creditors  had  one  man :  but  Mr.  Jfaii^icj  said, 

■ot  agreed ;  and  said,  he  under-  they  had  not  all  agreed, 
itood  they  had ;  and  if  so,  though        (73)  One  was  a  power  of  gir- 

bat  for  a  shilling  in  the  pound,  ing  ordors. 
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1790.  Vanbfugh  from  his  covenant,  the  eflfect  of  which  it  was  impoa- 
^^'^  sible  to  prevent;  if  any  one  should  be  mad  enough  to  insist 

Ex  wait       up^^  ^^  performance  of  it.    The  rest  of  the  bargain  was  to 

pay  him  a  rent.    The  King  chose,  that  VanbrugVs  intarest 

should  be  provided  for. 

Lard  Chancellor. 
Then  there  was  a  consideration  with  respect  to  Vanbrmk, 
which  did  not  apply  to  the  rest. 

For  petition. 
There  was. 

[  128  1  Lard  Chancellor. 

There  is  no  evidence  before  me  of  any  ill  treatment  of  the 
perfimners ;  a  very  little  would  be  sufficient. 

For  petition. 
There  is  not  now^  but  it  has  often  appeared  in  this  Coort 
before. 

Lard  Chancellor. 
There  are  many  considerations^  which  certainly  wiD  not  rest 
with  me  to  be  determined  upon  this  petition.  The  use,  the 
King  may  derive  from  its  having  been  before  me,  is,  that  die 
true  state  of  that  part  of  the  case,  upon  which  the  Kinfft 
judgment  will  turn,  has  come  out  more  intelli^bly,  than  it  had 
before.  All  parties  seem  to  agree,  that  an  Opera  House  is  a 
proper  establishment  in  this  country;  but  you  wiD  not  ^qpect 
me  to  determine,  which  of  these  plans  is  the  best.  The  thin^ 
that  comes  nearest  to  my  office,  is  to  see,  that  the  King  is  not 
deceived ;  and  that  he  does  not  throw  out  of  his  hands  that 
authority,  which  ought  to  be  retained.  Many  considerations 
require,  that  public  establishments  of  this  nature  ought  to  be 
in  the  hands  of  the  King;  and  the  statute  of  George  II.  re** 
quires  it.  The  patent  certainly  cannot  stand  in  its  present 
form ;  but  if  in  other  respects  it  is  fit,  it  should  be  granted, 
A  patent  mast  it  must;  but  they  must  take  it  under  proper  restraints;  fiir 
be  taken  under  whoever  takes  a  patent,  must  take  it  upon  those  terms.    The 

proper  re-        contract  with  the  Lard  Chamberlain  will  not  do  as  a  check 

straints.  „,^^^ 

upon 
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19MI  "diem*    Whatever  ig  imposed,  must  be  imposed  by  the 
CkoiriL    The  thing  going  nearer  the  heart  of  it,  and  which 
prindpaDy  rehites  to  my  office,  is  to  see,  that  the  King  is  not 
nor  his  object  disappointed.     I  take  it,  there  were 
such  things  as  these  antecedent  to  the  time  of  Charles  IL 
Jh  the  time  oi  James  L  as  in  that  of  Queen  Elizabeth  masks 
and  such  diversions  were  under  the  immediate  direction  of  the 
Ckown,  executed  partly  by  the  Lord  Chamberlain,  but  more 
iomediatdy  by  the  Master  of  the  Revels.    They  acted  as  the 
Kmg^s  servants :  and  Charles  IL  still  preserved  the  same  idea, 
when  he  gave  a  patent  to  Killegrew  and  Davenant :  but  in- 
flteid  of  leaving  it  to  the  management  of  the  menial  servants 
of  the  Court,  of  which  the  Lord  Chamberlain  is  certainly  one, 
die  King  appointed  other  persons  to  execute  it.    It  seems  odd, 
if  Aere  was  any  thing  to  *  be  required  in  the  person,  who  was 
to  execute  this,  that  it  should  be  given  to  him,  his  heirs  and 
udgns :  but  so  it  was  given.    Thus  it  rested  till  the  time  of 
Queen  Anne:  then  the  two  companies  either  from  a  quarrel  or 
aome  other  cause  were  united.     Then  Collier  and  Sir  Richard 
Sleds  got  a  patent;  which  is,  I  believe,  the  patent,  which  has 
eoDtinued  down  to  this  day ;  under  which  Drury4ane  theatre 
11  at  present  governed;  but  I  do  not  pretend  to  speak  with 
oertainQr  about  it :   Cibber^s  Apology  is  the  book,  from  which 
I  have  gained  my  information.    They  were  entided  to  exercise 
di0  notwithstanding  the  Act  of  Vagrancy  and  any  other  pro- 
UUtion.    But  it  came  at  last  to  be  abused ;  for  every  one  acted. 
Then  came  the  statute  10th  of  the  late  King;  which  only  re- 
amred  to  the  King  the  right  of  granting  this  Ub^rty.    Here  it 
vmU  be  necessary  to  provide,  that  the  patent  and  the  pro- 
perty should  be  in  the  same  hands ;  for  from  the  account,  the 
petitioner  gives,  I  am  afraid,  the  establishment  in  the  house 
viD  go  one  way,  and  the  right  to  the  patent  another.     As  to 
mking  a  trust  of  the  patent,  there  may  be  cases  upon  the 
■ibject ;  but  I  do  not  know  any ;  nor  do  I  know,  whether  the 
property  in  the  house  will  draw  the  right  to  the  patent  after  it. 
If  they  are  at  a  great  expence  in  forming  a  house,  and  after- 
vaids  the  petitioner  may  choose,  whether  the  patent  shall  be 
ippKed  to  it  or  not,  it  would  be  inconvenient ;  and  the  more 
Aey  lay  out  upon  it,  the  more  he  will  be  entided  to  ask ;  for 
he  win  know,  it  will  be  so  much  the  more  for  their  interest  to 

agree 


1790. 


Esparte^ 


[  ♦igg  ] 


QiuerCf  whe- 
ther a  patent 
can  be  the  sub- 
ject of  a  trust. 
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O'Reilt^ 
Ex  parte* 


[♦130] 


agree  with  him.  This  patent  seems  to  be  calculated  to  awlf 
more  law-suits,  than  I  can  have  any  conception  of;  I  cwi  mi 
a  great  many;  but  there  will  be  maiqr  more,  than  I  can  tfxm 
any  idea  of;  and  certainly  it  is  not  conyenientj  that  such  an  in* 
slitution,  for  which  the  King  may  provide,  should  be  foQowed 
by  such  consequences.  There  was  certainly  no  estate  m  tlif 
old  house;  not  even  what  this  Court  would  look  upon  as  s 
tenant-right.  It  has  been  represented  to  his  Ma^e^jf,  thai 
Vanbrugh  has  a  right  to  expect  a  renewal  of  his  intexeal 
The  King  will  be  to  decide,  what  specific  difl&rence  Aere  i 
between  the  expectations  of  Vanbrugh  and  of  the  other  €■» 
ditors;  I  think,  they  seem  formed  up<m  a  ground  very  similar: 
for  laying  out  a  great  deal  of  money  in  repairing  and  reflttingi 
and  in  decorations  and  scenery,  seems  to  constitute  piettg 
much  the  same  kind  of  claim  as  the  original  expence  of  buyiQ| 
die  ground  and  building  the  house*  But  if  the  King  has  had 
that  before  him  already,  and  thinks  of  it  ♦  again  in  the  sane 
manner,  when  it  comes  again  before  him,  I  certainly  will  not 
state  that  as  an  objecticHi  for  me  to  make  to  signing  the  patent; 
but  I  must  represent  it  to  him  as  part  of  the  proceedings.  tM 
1  will  take  care  of  the  other  things ;  namely,  that  he  ahall  jxil 
be  deceived  or  disappointed.  There  is  one  point,  to  which 
you  have  not  gone ;  that  is,  whether  Gallini  has  a  right  to  a 
moiety  of  this,  or  not  No  one,  I  think,  would  purchase  il 
upon  the  idea,  that  GaUini  has  no  hold  upon  it. 


For  the  petition. 
That  would  depend  on  evidence.    1£  he  had  said,  he  wooU 
have  nothing  more  to  do  with  it,  or  with  any  other  operatiad 
transaction,  I  should  think,  he  would  be  too  late. 


Lord  Chancellor. 
The  articles  seem  to  me  to  be  upon  the  manner  of  wiAniyng 
Court  some-  it.  We  have  had  cases  in  this  Court  upon  breweries  Uke  it^ 
times  takes  the  to  prevent  one  partner  from  destroying  an  adventure,  which  he 
management  of  j^^^  agreed  to  carry  on  with  the  other ;  and  there  I  have  even 
*  .®T^  ^^°f  taken  the  management  from  them  sometimes:  but  I  hope,  1 
the  oartie  '^^'  ^^^  ^^  obliged  to  order  a  Master  to  take  the  managemenl 

of  an  Opera  House  into  his  hands;  as  I  am  sure,  it  would  he 
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ipory  unfit  lor  him  (74).    My  only  care  about  it  ia,  that  my 

rejXQMuntation  to  the  King  may  be  fit  for  me  in  my  situation  to 

nake.     My  present  impression  of  it  is,  that  GalUni  was  going 

OD  with  the  petitioner  harshly,  I  do  not  say  iniquitously,  to 

press  those,  with  whom  he  had  a  common  claim :  that  they 

were  obliged  to  dispose  of  the  interest  of  one  party  in  a  dif- 

ftKent  manner,  from  what  they  intended  to  do  with  the  rest ; 

and  they  have  given  Vanbrugh  more,  than  what  was  due  to 

Ubii  and  yet  have  refused  the  rest  even  what  was  their  due. 

When  there  are  incumbrances  upon  an  estate  beyond  the  value 

of  it,  if  they  agree  even  but  for  a  shilluig  in  the  pound,  it  is 

dien,  as  if  it  was  the  possession  of  one  person.   I  shall  represent 

it  to  the  King  as  well,,  as  I  can:  and  in  so  doing  shall  not  state 

ay  things  which  the  affidavits  do  not  warrant,  without  giving 

the  parties  an  opportunity  of  hearing  it :  but  I  expect,  that  in 

the  very  short  representation,  which  I  hope  to  be  able  to  make 

to  die  King,  I  shall  not  find  it  necessary  to  go  out  of  them. 


1700. 


(74)  Post :  the  cases  of  Drury^ 
faie  Theatre,  Ex  parte  Ford  Sf 
•Oen,  Vol.  VII,  617:  The 
Opera-Hlmse,  Waten  v.  Taylor, 
Xy,10:  The  JJaymorAe^  Thea* 
in,  Morrii  v.  Caiman,  XVIII, 
4S7.    In  these  cases  the  juris* 


diction  was  maintained  on  the 
ground  of  partnership,  and  that 
it  was  impracticable  to  bring  all 
the  persons  interested  before 
the  Court.  See  Pcanon  v.  Bel- 
chier,  post,  IV,  627,  and  the 
note  in  page  028. 


O'Reily, 
Ex  partt: 


JACKSON,  Ex  parte. 


[181] 
1790. 
ApHl  20th. 
\U  ELDON  a  trader  died  indebted  to  Jackson,  leaving  all    A  sole  trader 

his  personal  property  to  his  widow.    After  his  death  indebted  by 
fte  widow  carried  on  the  trade,  and,  having  borrowed  another  ^®°*|  ^^^^  ***  * 
mm  from  Jackson,  m  1787  gave  hun  a  bond  for  the  whole.  °^"*J*[  ^J^' 
Aft^wards  she  took  into  the  trade  her  son,  being  a  minor,  and  QntY--^^ .  4^ 
Iier  nephew  Weldon  Gordon,  who  before  was  her  servant,  years  after  the 
The  new  partners  did  not  bring  any  property  into  the  trade ;  partnership 
nor  were  they  to  have  any  of  the  profits  nor  bear  any  loss ;  but  failed :  that 
fte  nephew  received  wages  as  before.    The  partnership  lasted  separate  debt 
tlniOBt  two  years,  \i\['m  December,  1789,  a  commission  of  bank-  °®^  permitted 

ruptcy  ^^  ^"^  P'^^^^ 
^    "^  under  the  joint 

oonunission,  unless  something,  as  payment  of  interest  by  both,  to  make 

the  partnership  liable ;  for  which  y^ry  little  would  bo  sufficient. 
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1790.         ruptcy  issued  against  the  widow  and  nephew,  but  not  agumt' 
.  ^^''^^  the  son.     The  petition  was,  that  Jackson  might  be  at  liberty  • 

Ex  narte  '      ^  prove  his  debt  and  receive  dividends  under  the  jimit  cooi- 

mission;  the  commissioners  having  refilsed  to  allow  him. 

Mr.  Man^eldf  for  the  petition. 
The  partnership  was  merely  nominal  (75);  the  nephew  re- 
ceiving wages  just  as  before;   so  that  she  remained  a  sole  - 
trader ;  and  the  debt  arose  on  her  bond  only.    There  is  wh- 
separate  estate  from  the  nature  of  the  case. 

Mr.  Miifordi  for  the  assignees. 
We  admit  these  facts ;  the  difficulty  is  to  admit  the  petitioner 
as  a  creditor  upon  the  joint  estate ;  who  is  clearly  a  separate- 
creditor  from  the  instrument,  he  took  as  a  security. 

Lord  Chancellor. 
They  have  dealt  ostensibly  as  partners  a  great  while.  I  am 
afraid  of  breaking  in  upon  the  principle.  The  petitioner  ought 
to  have  taken  care,  when  he  saw  them  going  into  this  partner- 
ship. AU  the  creditors  must  have  brought  actions  against  the 
partners.  It  is  a  hard  case ;  and,  if  it  had  been  suddeOt 
would  have  been  excessively  so.  But  here  two  years  have 
elapsed  since  the  partnership ;  besides  I  do  not  know,  that  he 
was  ignorant  of  it:  indeed  there  is  no  pretence  for  saying, 
[  *  133  ]  that  he  was.  The  *  nephew  has  been  liable  to  the  debts  of  the 
trade ;  so  that,  if  any  accident  had  given  him  a  fortune,  he 
he  must  have  paid  those  debts.  I  cannot  upon  a  sudden  draw 
a  satisfactory  line,  which,  I  am  afraid,  would  be  arbitrary,  and 
shake  the  principle.  I  cannot  apply  it  to  this  particular  case; 
but  must  direct,  that  all  the  creditors  may  come  upon  the  widow 
only.  I  cannot  invent  a  good  principle  to  decide  it.  There 
are  ostensibly  joint  effects.  It  was  intended  probably  to  trans- 
fer the  trade  to  the  nephe>¥  aiid  son,  when  the  latter  should  be 
of  age,  and  capable  of  managing  it.  I  do  not  see  any  ground 
of  fraud.  I  must  take  it,  that  his  skill,  and  diligence  in  the 
trade  were  looked  upon  as  an  equivalent  for  making  him  a 
partner.  In  order  to  do  this  I  must  declare  this  man  no  trader, 
and  consequently  no  bankrupt ;  that  the  trade  was  carried  on 

by 
(75)  Ex  parte  Watson,  post.  Vol.  XIX,  450. ' 
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hj  die  widow  alone^  and  that  he-  had  nothing  to  do  with  it;  1990. 

for  while  I  keep  up  the  joint  commission,  I  cannot  grant  this     ' .  ^"^'^^ 
qiplication;    and  know  no  other  way,    than  hy  saying  the       Exwaie 
jBephew  was  only  a  servant  and  consequently  no  trader.     K  I 
can  come  at  in  any  manner,  I  will.     For  that  reason  I  asked, 
if  any  interest  had  been  paid  upon  that  bond  by  both :  for  if 
80,  I  should  have  considered  it  as  adopting  the  debt,  and 
fluking  the  partnership  liable  to  it.     Then  I  could  do  it  con- 
fluently  with  the  principle.      If  they  haye  in  any  way  con- 
sidered the  debt  as  a  joint  debt,  I  will  understand  it  so,  as  it 
ought  to  be ;  for  if  one  man  having  debts,  takes  another  into 
ffirtiiership  with  him,  a  very  little  matter  respecting  those 
debts  will  make  both  Uable.     Let  it  stand  over  to  see,  if  you 
on  fiEUften  it  in  any  way  upon  both,  which  I  should  be  glad 
to  do. 


MORRIS,  Ex  parte.  1790. 

Apnl  ^tk. 
pETITION  by  bond  creditors  of  a  bankrupt  for  interest  3  Bro.  C.C.  79. 

upon  their  debts  subsequent  to  the  suing  out  the  com-      [  *  133  3 
unon,  and  an  order  of  reference  to  the  Master  to  com-    ^pen  a  bank- 
jote  it     They  had  received  under  the  commission  their  whole  ""P^^J^  there 
inncipal,  and  interest  to  the  time  of  suing  it  out.  I       fiA    j* 

vidiDg  to  the 
*Mr.  Mansfield^  for  the  petition.  amoont  of  the 

There  are  many  more  debts  due  to  the  bankrupt  to  be  whole  priDci- 

oOe^in ;  and  the  effects  will  be  fully  sufBcirat.  P&l  with  inte- 

rest to  the  so- 

SoUeUar  General,  canird.  *°«?  ^?^  .^ 

•w.-^^         *i.u  x^         p-xx  -x     commusion; 

Xbere  must  not  be  a  computation  of  mterest  upon  mte-     .  .  • 

^  terest  ordered 

on  petition  of 

Lord  Chancellor.  bond  oreditora 

No  (76):  the  whole  must  be  computed  as  running  interest;  saving  jo»t  at 

Iwl  it  must  be  saving  the  bankrupt*s  just  allowances.    I  think,  l<>w*n^  •  ^od 

Aie  Commissioners  might  go  on  to  do  it  without  an  order  of    ®™°^"'"^'*^ 

migbt  give  It 

*^  without  order; 

(76)  Waring  y.Cunliffe,  and  the  note,  ante,  99.  and  need  stop 

at  nothing  bat 
want  of  assets.    Bat  no  compound  interest  allowed. 
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17D0. 


Morris, 
Ex  parte. 


theCourt.  It  was  disputed  inEvans^s  C(Me{Tt\'  beemis^  A 
question  there  was,  whether  the  interest  should  be  comtmte 
beyond  the  penalty  of  the  bond :  but  I  should  thinks  noffliili, 
need  stop  the  Commissioners  but  the  idea,  that  the  bankmp 
has  not  sufficient  assets. 


Mr.  MUford  mentioned  a  case  ex  parte  Bidge,  1788y  i 
which  a  similar  order  was  made. 

Lord  Chancellor. 
Costs  refosed.       Then  take  the  order:  but  I  will  not  give  the  costs  of  A 

application. 

(77)  Bromletf  ▼.  Goodere,  1  Aik.  75.  See  post,  170.  Ex  jmi 
Mills,  Vol.  II,  295.  Ex  parte  Clarke,  IV,  677.  ExparU  Jteem 
IX,  588. 


•       1790. 

April  Uth. 
After  terdict 
on  issue  di« 
reeted,  new 
trial  6n  ac- 
cdnnt  of  hav- 
iag  farther 
CTidence  to 
prodace  refus- 
ed; there  be- 

or  surprise^ 
but  the  evi- 
dence hariDg 
been  kept  back 
by  Ihe  party 
applying: 
though  the 
Court  was 
much  dissatis- 
fied with  the 
Terdict. 


STANDEN  V.  EDWARDS. 

T^EVISE  of  a  real  estate  to  be  sold ;  and  the  prodne 
with  the  residue  of  the  personal  estate  as  to  one  moiet] 
subject  to  a  life  interest  in  his  wife  and  her  power  of  appoittl 
ment,  for  all  the  legitimate  children  of  Charles  Standen  livin, 
at^  his  death  ( 78 ).  Standen,  after  cohabitation  for  seven  yeai 
under  one  marriage,  married  again  during  the  life  of  his  fin 
wife.  There  were  children  by  both  marriages.  Upon  an  h 
quiry  directed  by  the  Lord  Chancellor  the  Master  reporte 
Charles  Standen,  who  was  a  son  by  the  first  marriage,  *to  b 
the  oldy  legitimate  child.  Upon  an  issue  directed,  Ckarh 
Standen  to  be  Plaintifi^,  he  obtained  a  verdict.  The  queslio 
as  to  his  legitimacy  depended  on  a  doubt  as  to  the  dv 
pubUcation  of  banns  previously  to  the  first  marriage.  Tb 
only  evidence  produced  to  impeach  the  first  marriage  was  tb 
father  and  the  reg^ter.  A  motion  had  been  made  for  a  oe 
trial  upon  the  ground,  that  there  was  more  evidence  to  ill 
peach  the  first  marriage,  than  had  been  produced;  but  n 
circumstances  of  fraud  or  surprise  were  laid. 

(78)  The  will  is  stated  particularly,  post.  Vol.  II,  589. 
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Mr.  Ahbot  mentioned  the  point,  as  standing  for  die  con- 
jnderation  of  the  Lord  Chancellory  and  in  support  of  the 
▼odict  said,  that  no  .other  eTidence  had  been  offered  at 
OetriaL 
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Stan DEN 

V. 

Edwards. 


lA)rd  Chancellor. 
I  st>oke  to  Lord  Kenyon  about  it ;  and  ain  left  just  where 
Iwas  befbre«    I  hlid  no  doubt  in  my  own  mind,  that  the  second 
msrriage  was  g66d,  and  the  first  bad:  but,  as  it  depended  on 
dremnstantial  evidence,  I  thought  it  a  proper  case  for  the 
condderation  of  a  jury.    There  was  evidence  on  both  sides. 
The  non-production  of  any  farther  evidence  did  not  proceed 
firom  the  imposition  or  controul  of  the  Court,   but  from  the 
^Kretion  or  neglect  of  the  parties  themselves ;  and  in  that 
etse  I  cannot  decide  against  the  common  rule  of  this  Court, 
not  to  grant  a  new  trial  unless  upon  circumstances  of  firaud  or 
norprise.     It  is  wonderful,  that  in  thb  case  no  circumstances  of 
ttiat  kind  can  be  alleged.     I  wish,  that  could  be  shewn;  for 
flie  justice  of  the  case  calls  loudly  for  re-examination.     Here 
is  a  whole  family  rendered  illegitimate  by  a  mere  accident.  Yet  A  father  eom- 
certiinly  a  lather  coming  to  bastardize  his  own  issue,  though  a  ing  to  bastar- 
li^  witness,  comes  forward  under  a  cloud  of  suspicions.   But  °"*®  ^^^  ^^^ 
what  weighs  with  me  now,  is  the  rule  of  Court ;  on  account  of  "*^®  "*    ®°^ 
videh,  unless  you  shew,  that  there  has  been  some  surprise,  I  g«g^^'     -»!/ 
cm  do  nothing  in  it:  for  I  cannot  permit  parties  to  keep  back  xkeaA* 
Aeir  evidence  at  the  trial  in  order  to  bring  it  forward  after- 
teds,  and  to  try  it  agun  with  more  advantage. 


Hie  SoUcUor  General  again  moved  for  a  new  trial 
^Nm  affidavits :  but,  as  they  contained  nothing  new,  and  did 
Hot  state  any  fraud  or  surprise,  the  motion  was  refused  im- 
fee^tdy. 

The  Attorney  General,  for  the  Plaintiff  at  law  Charles 
SUmden,  moved  for  the  costs  of  the  issue. 


June  lit. 


[135] 
Nov.  26th. 


Lord  Chancellor. 
Whether  costs  are  to  be  paid,  or  any  thing  else  is  to  be  done, 
ought  to  come  on  upon  farther  directions,  not  by  motion. 


IS5 
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1990. 


Standbn 
Edwards* 


Mn  Abbot,  for  the  motion. 
Plaintiff  at  law  could  not  bring  it  on,  because  iliey  nevi 
would  make  him  a  party  to  the  suit. 

• 

Solicitor  General,  cotUrh. 
He  is  not  a  party,  because  he  was  not  so  at  first;  but  wei 
before  the  Master,  though  not  a  party,  claiming  to  be  a  1 
gitimate  chnd.  After  he  had  obtained  a  verdict,  I  moved  fi 
a  new  trial  upon  very  strong  grounds.  That  is  not  yet  d 
termined.  If  the  Court  decides  against  a  new  trial,  we  mu 
make  him  a  party,  because  he  has  proved  himself  legitimaH 
but  not,  if  it  is  granted. 


[♦136] 


Lord  Chancslloe. 
I  remember  the  case.  The  question,  whether  there  ahi 
be  a  new  trial,  must  be  first  determined.  A  very  stnua 
ground  was  laid  for  it;  if  there  had  not  been  one  of  ti 
strongest  against  it,  which  is,  that  a  party,  having  evidence  i 
his  possession,  would  not  produce  it;  but  for  that  I  shoo] 
have  granted  a  new  trial:  for  though  I  cannot  give  an  opink 
of  the  verdict,  I  am  very  certain,  the  merits  have  not  yet  bee 
before  the  Court.  It  would  be  extremely  dangerous  to  \ 
parties  keep  evidence  in  their  pockets,  and  then  say,  thal^ 
produced,  it  would  have  such  an  effect.  The  question  is  onl|] 
whether  I  can  allow  them  to  take  advantage  of  it  without  laj 
ing  down  a  rule,  that  will  introduce  firaud.  It  ought  to  \ 
tried  again,  if  this  had  happened  by  accident,  and  not  ex  pn 
posito  ;  that,  having  the  evidence,  they  did  not  choose  to  pre 
duce  it  I  certainly  did  not  decide  it.  I  wanted  a  ground,  upoi 
which  I  could  grant  a  new  trial  without  introducing  a  rok 
that  would  enable  parties,  who  meant  fraudulently,  to  kee; 
back  their  evidence,  and  then  say,  they  have  more  witnesaei 
I  should  be  ♦much  inclined  to  grant  it  upon  a  declaratioi 
that  the  evidence  was  not  kept  back  ex  proposito  ;  otheiwis 
nothing  ought  to  induce  me.  I  should  be  very  sorry,  for  th 
sake  of  doing  justice  in  one  particular  case,  to  introduce  mc 
a  Tvlb.  But  if  you  can  lay  a  ground,  under  which  I  ca 
possibly  do  it,  I  will  ( 79 ). 


(70)  Mr.  Beames  has  kindly 
communicated  from  a  MS.  note 
of  Lord  Colchester,  that  a  new 


trial  was  afterwards  grantee 
Upon  now  efidence^  and  to  si 
tisfy  the  conscience  of  the  Ooor* 

ne^ 
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ptm  triftl  grantad,  thoogh  the 
Jvigb  certified  in  favour  of  tke 
terdict :  but  it  would  be  other- 
vise  at  law :  Siace  v.  Mabbot, 
2  Vti.  562.  See  Pentbertm  v. 
PimbertOH^  post,  Vol.  XUI,  290. 


Exhibits  being  found  forged, 
the  party  not  allowed  to  say, 
they  are  immaterial,  and  to  go 
into  other  evidence;  but  the 
verdict  is  decisive.  Kemp  v. 
Mackrel,  2  Fes.  579. 


1790. 


Stan DEN 

r. 
Edwards. 


BUTLER  V.  EVERY. 

^PHE  bill  was  for  an  account  of  the  rents  and  profits  of 
all  the  estates,  of  which  Sir  John  Every  died  seised, 
ind  for  a  discovery  of  Defendant's  title.  It  charged,  that 
Sit  John  Every  in  1779  died  seised  in  fee  of  several  estates  in 
Derbyshire  and  elsewhere,  and  intestate :  that  he  left  no  heirs 
ex  parte  paternd:  that  Plaintiff  was  heir  ex  parte  matemd : 
Aatupon  the  death  of  Sir  John  some  person,  having  no  right, 
entered,  claiming  as  heir  ex  parte  paternd,  and  calling  him- 
idf  Sir  Edward  Every;  from  whom  Defendant  claimed*  De- 
fendant pleaded,  that  upon  Sir  John's  death  Sir  Edward  en- 
tered upon  the  lands,  messuages,  farms,  Sfc.  claiming  as  heir 
It  law  of  Sir  John,  and  was  thereof  forfeited  (80):  that  in 
1780  a  fine  with  proctamations  was  levied  between  Cooke,  de- 
utmdani,  and  Sir  Edward  Every,  deforciant,  of  all  the  esttUes 
dittrged  in  the  biU,  and  of  aU  the  estates  of  inlteritance,  of 
viiiei  Sir  John  died  seised  in  fee :  non  claim  for  five  years : 
tiiat  Sir  Edward  died  in  1785;  and  Defendant  had  been  in 
poaaeanon  ever  since.  The  plea  came  on  to  be  argued  at  the 
SttingB  before  Hilary  before  Mr.  Justice  Euller  and  two 
Hatters  sitting  for  the  Lord  Chancellor;  when  two  formal 
olgeetions  were  made  to  it :  first,  that  in  stating  the  entry  of 
9ai  Edward  after  the  death  of  Sir  John,  the  plea  omitted  the 
toed  ^  saidT  before  the  words  *^  lands,  messuages,  ^c,  .*" 
Koondly,  that  in  stating  the  fine  levied,  &c.  the  word  "  said* 

was 


1700. 
May  5th, 
SBro.C.C.SO. 
To  a  charge 
in  the  bill,  that 
il.  died  seised 
in  fee  of  es« 
tates  in  Derby- 
shire and  else- 
where, plea  of 
fine  of  all  the 
estates  charged 
in  the  bill,  and 
of  which  A. 
died  seised  in 
fee,  sufficient, 
without  aver- 
ments that  they 
were  in  Derby* 

shire,  and  none 
elsewhere. 
Court  will  not 
intend,    that 
there  are  ad- 
vowsons,mere- 
ly  because 
mentioned  in 
the  fine. 


(80)  It  appears  in  Dobson  v. 
IiMBeller,  post.  Vol.  XIII,  230, 
that  this  plea  had  not  a  distinct, 
footive,  averment  of  seisin ;  and 
fcr  want  of  snob  averment  the 
■■e  plea  is  there  o?<r-raled. 
VoL.L 


But  both  Lord  Thurlow  and  the 
counsel  appear  to  have  conceiv- 
ed, that  this  plea  did  contain  a 
sufficient  general  averment  of 
seisin. 


K 
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1790.         was    omitted    before   the    name    of    Sir   Edmaird  1 

'  BuTLBR       ^''  ^^^^  Butter  was  of  opinion,  that  the  word  **  m 

V.  *'  same**  was  implied  upon  the  whole ;  but,  one  of  the  W 

BvsRT*       entertaining  some  doubts,  it  was  agreed,  that  the  plea  i 

be  amended  in  those  particulars;  wtiich  was  done  accord 

It  came  on  again  u7)on  other  objections  to  it. 

Mr.  MUfard  and  Mr.  Johnson,  for  Plaintiffr 

This  plea  is  still  defective  both  in  substance  and  fon 

is  to  the  discovery  of  all  the  material  parts  of  the  bill,  i 

an  end  to  the  claim  of  Plaintiff  Defendant  sets  up  a  strict 

bar ;  viM.  a  fine  and  non-claim  for  five  years ;  by  whic 

statute  has  attached  upon  it*     That  plea  must  be  ji 

strictly.    It  is  incumbent  upon  Defendant  to  shew,  tha 

impossible  for  Plaintiff  to  set  up  a  claim  in  any  way  to  an; 

of  this  estate.    The  plea  ought  to  state  fully,  that  the  c 

in  the  bill  mentioned  were  conveyed  by  the  fine :  but  it 

not  state  the  county,  in  which  the  fine  was  levied.   Thee 

in  the  bill  is,  that  Sir  John  Every  died  seised  of  Ian 

Derbyshire  and  elsewhere;  and  there  are  no  averments  : 

plea,  that  the  lands,  of  which  the  fine  was  levied,  w^re  i 

or  that  there  were  none  elsewhere.    In  one  part  the  fine 

a  bar;  part  of  the  estates,  of  which  the  fine  was  levied 

sisted  of  advowsons  in  gross :  Defendant  alleges  no  prei 

tion,  and  consequently  no  seisin,  without  which  a  fine  c 

operate;  therefore  as  to  them  it  cannot  operate  as  a  bar 

then  the  plea  being  entire  must  be  over-ruled :  for  it  is  1 

discovery  of  the  pedigree  and  every  thing.    If  therefore  ] 

tiff  is  entitled  to  a  discovery  of  these  advowsons,  the 

cannot  stand.. 

Mr.  Mansfield  -and  Mr.  Graham,  for  the  plea. 
No  such  thing  appears  upon  the  bill,  plea,  or  answer, 
advowson  in  gross.  The  fine  was  levied  of  the  mane 
three  different  places ;  and  the  advowsons  were  appendi 
two  of  those  manors ;  but  there  is  not  a  word  of  an  advc 
in  gross.  As  to  the  other  objection ;  here  is  a  fine  levi 
all  the  land  of  Sir  Edward  Every.  It  is  pleaded  exactly 
pleading  at  law.  To  what  purpose  should  the  county  be 
tioned  ?    Plaintiff  states,  that  Sir  Joikn  died  seised  in  i 

..  *     ^ 


CASES  IN  CHANCERY-  ^  138 

Mates  in  Derbyshire  and  elsewhere :  the  answer  is,  that  a  line         1790, 
WM  levied  of  all  such  premises,  as  he  died  seised  of,  and  as       Butlbr 
are  charged  in  the  bill.    It  must  be  to  be  sure  upon  writs  of  v. 

coretiant,  which  might  be  different,  if  there  were  different  Every. 
counties ;  but  here  only  one  is  mentioned  in  the  bill ;  and  the 
plea  mentions,  that  one  fine  was  levied  of  all  the  estates  men- 
tioned in  the  bill,  and  of  all  the  estates  of  inheritance  of 
which  Sit  John  died  seised  in  fee.  All  the  averments  amount 
to  saying,  there  were  no  lands  except  in  Derbysfiire. 

Reply. 
Their  saying  **  all  he  died  seised  of**  is  an  admission,  that 
fat  was  in  Derbyshire,  and  part  elsewhere ;  consequently  that 
one  fine  must  have  been  erroneous ;  for  a  single  fine  cannot 
operate  on  any  other  county  than  that,  in  which  it  was  levied. 

Lard  Chancellor. 

Why  did  you  not  take  issue  on  that  pait  of  the  plea,  which 

ajs,  the  fine  was  levied  of  all  Sir  John  died  seised  of?   Sup« 

pose  Defendant  had  begun  by  saying,  all  the  lands,  he  died 

wbed  of  were  in  Derbyshire ;  and  that  a  fine  was  levied  of 

tbose  lands ;  and  so  concluded.    The  plea  is,  that  a  fine  was 

kiied  of  all  the  lands.  Sir  John  died  seised  of:  and  though 

die  county  is  not  mentioned,  it  leaves  it  to  Plaintiff  to  shew, 

Aere  were  lands  not  covered  by  the  fine.     Is  it  not  tantamount 

to  saying,  that  he  had  no  other  lands,  and  that  the  fine  was 

k?ied  in  the  county  of  Derby  ?    The  other  would  have  been 

the  more  formal  way.     As  to  the  advowsons.  Defendants  say 

generally,  they  were  seised  of  all.    What  would  you  have  them 

My  more  upon  an  advowson,  than  that  they  entered,  and  were 

hereof  seised  ?    They  need  not  allege  a  presentation.   Defend- 

mt  avers  entry  and  seisin  of  all,  that  is  mentioned  in  the  bill ; 

•ad  then  Plaintiff  would  pick  out  of  the  catalogue  of  all  the  dif- 

fcrent  descriptions  contained  in  the  fine.    I  do  not  know  even, 

ftat  there  is  an  advowson.    Fines  are  levied  by  all  the  descrip-    Piaes  are  le- 

tiras  of  names,  that  can  be  thought  of,  in  order  to  take  in  vied  by  all  de- 

ciery  thing.    It  does  not  follow,  that  there  is  a  Court  leet  or  a  scriptions  of 

Ranchise,  because  they  are  mentioned  in  the  fine.    The  fine  names  to  take 

wiD  cover  it,  if  there  is ;  and  there  is  no  harm,  if  there  is  not.  '^^  f  ®'3^  ^»°«- 

Ij         and  no  objee- 

^      tioD,  that  aoj 

thing  described  was  not  really  incladed. 
K2 
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7^A[OTION  on  the  part  of  Plaintiff  to  dismiss  without  costi 
a  bill  for  an  injunction  from  taking  judgment  at  Ian 


^'^^  ANONYMOUS. 

Plaintiff  can- 
not on  motion 

dismiss  his  bill       ji»ji.      .  jj^v  nj 

. ,  and  for  delivermg  up  deeds  to  be  cancelled. 

on  the  ground, 

that  the  Coart  Solicitor  General,  for  the  motion. 

woddhavede-      From  the  facts  in  the  answer  it  appeared,  that  though, 

creed   accord-  the  suit  had  gone   on,    this  Court  would    undoubtedly  ha^ 

iDg  to  it,  unless  ordered  the  ♦  delivery  of  the  deeds,  yet  there  was  a  more  sun 

coDsent.  mary  way  of  effecting  it  in  the  Court  of  King's  Bench;  wh 

t     ***  J      have  accordingly  ordered  it     The  ground  of  the  motion  i 

that  this  Court  would  have  ordered  it.    Nobody  appears  t 

■ 

oppose  it. 

« 

Lord  CUAHCELLOR. 

I  am  afraid,  it  is  beyond  the  course  of  the  Court    Yoa  HH 
set  down  a  cause  upon  bill  and  answer ;  and  either  have  a  di 
*  cree,  or  have  the  bill  disnussed  with  or  without  costs  accordin 

to  the  justice  of  the  case.  Thoi^gh  they  do  not  appear  i 
oppose  it,  yet  if  they  do  not  appear  to  consent,  you  are  i 
as  bad  a  way.  You  may  dismiss  your  bill  with  costs,  if  yo 
please  (84). 

(84)    Dixon    v.  Parks,  post,     Broum,2Bro.C,C.\BQ,  Bmm> 
402.  Fidelle  v.  £ihi9i«,  lCbx,27.    on  Costs,  183, 184, 229. 
1  Bro.  C.  a  207.    See  Knox  v. 


J"^^*^  MK:AULEY  r.  COLLIER, 

May  6tk. 

QtuBre,  whe-  QN  a  special  motion  for  Plaintiff  the  affidavit  of  notic 

ther  affidavit  stated  it  to  have  been  to  the  person,  "  v>ho,  as  depmm 

of  noUce  most  ,,  ^  informed,  and  believes,  is  Clerk  in  Court  for  Defendant: 

state  positive-  ¥          ^       . 

ly.  that  the  ^^■^  Ch^ncelwr. 

person  served 

acts  as  clerk  doubt,  whether  the  affidavit  is  not  too  shoct     It  ought  t 

in  Court;  or  state,  that  the  person,  on  whom  notice  was  served,  acts  i 

whether  upon  Clerk  in  Court|  and  not  Hpon  information  and  belie£    I  thin] 

information  ^ 
and  belief  is  sufficient. 
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that  is  the  form  ( 85 ).    It  struck  me,  because  it  could  be  known  1790. 

immediately  by  applying  at  the  public  offices.    Let  the  practice  miCauley 
be  inquired  into. .   It  is  only  a  defect  in  form ;  and  the  only  t>. 

consequence  will  be  to  amend  the  affidavit.    There  is  no  Collier. 
doubt,  they  have  had  notice. 

(B5)  The  precedents  are  the  other  way.    See  Ist  Harr.  Chan. 
Pr.  70,  4th  ed.  and  HituTs  Chan.  Pr.  473. 


MOTTEUX  0.  MACKRETH.  J'^^\ 

May  etk. 

A/fOTION  to  withdraw   the    repUcation,    and  amend  the    Eridence  of  a 

bill  by  striking  out  the  name  of  DcMas  as  a  Plaintifl;  Plaintiff  being 

and  making  him  a  Defendant,  upon  terms  of  amending  De-  necessary,  and 

fendant*s  copy,  and  not  requiring  any  farther  answer.     The  I^wondant  ro- 

IhD  was  brought  by  several  annuitants,  of  whom  DcUlas  was       ^^^  ^.  ^^^' 

one;  but  he  was  also  the  only  witness  to  some  of  the  se-       .  ^       -. 

cnrities  of  the  annuities ;  and   the  object  of  the  motion  was  i^ju  ^q  motion 

to  obtain  the  benefit  of  his  evidence.  amended  by 

making  him  a 

Mr.  Hollist  opposed  the  motion.  Defendant,  and 

replication 

Lord  Chancellor.  withdrawn,  on 

V  11  .1.1^  ^i_  •      terms  of  costs. 

It  must  be  by  consent;  but  what  can  you  get  by  opposmg  d*     d 

it?  They  can  attain  the  end  by  filing  another  biD;  and  you  fendant's  copy 

tin  only  put  them  to  all  that  expence.  and    requiring 

no  farther  an- 

Mr.  HoUist.  «wer. 

The  fact  is,  there  is  no  fund  to  pay  these  annuities ;  and 

therefore  it  is  resisted,  because  it  is  probable,  as  that  is  the 

cue,  they  will  not  file  another  bill.     Defendant  must  have 

fte  costs  of  so  much  of  the  bill,  as  relates  to  Dallas. 

Mr.  Mangfieldf  for  the  motion. 
Agreed  to  give  those  costs;    and  said,  the  shortest  way 
vmdd  be  to  permit  him,  though  a  Plaintiff,  to  be  examined. 

Mr.  HoOM  said  he  conld  not  consent. 
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1700.  Lord  Chancellor 

Recommended  him  to  advise   his  cHent  to  consent;  and 
made  the  order  de  bene  esse  for  that  purpose. 


MOTTEUX 

Mackreth* 


Upon  the  1 1th  June  the  order  was  made  as  at  first  moved ; 
the  Defendant  refusing  to  consent  to  the  other  proposal  (86). 

(86)  Post,  Lhyd  v.  Makeam^  Vol.  VI,  145,  upon  the  authoritjr 
of  this  case.     Tappen  %,  Norman^  XI,  663. 


O 


[  148  ] 
1790 

May  \m.  HOCKLEY  v.  MAWBEY. 

SBro.  aC.B2.  JOHN  RUSSEL  by  will  gave  a  legacy  of  1000/.  to  his 
Testator  gave         Richard  Russely  and  an  estate  in  fee  to  a  nephew; 
a  legacy  to  his  ^^^  directed  his  executrix  to  lay  out  SOOO/.  of  his  personaB- 

.    1    ^  property  in  the  purchase  of  freehold  estates  within  twelves 

in  foe  to  a  ne-  *^    ^     ^  ^ 

phew '  then  se-  "months  after  his  death.  Those  estates  to  be  purchased,  foucr' 
veral  parts  of  messuages  in  Johnson* s-court.  Fleet-street^  some  others  in  Ber^^ 
his  freehold  es-  mondsey^  and  the  reversion  of  others  elsewhere,  (describings 
tate,  and  a  fa-  them  all)  and  all  his  leasehold  estates,  he  gave  his  wife /Zeieccn^* 
ture  purchase  Russel  for  life ;  and  from  and  immediately  after  her  decease 
o  **®®  ®  »  ®  his  son  Richard  Russel  and  his  issue  lawfully  begotten,  or 
Dart  f  hi  ^®  begotten,  to  be  divided  among  them  as  he  should  think  fit  ^ 

sonal  property    ^^^  '^^  ^^^®  ^®  should  die  without  issue,  he  directed,  that  all^. 
and  all  bis       ^  ^^^l  his  present  freehold  and  leasehold  as  the  estates  di— ^ 
leasehold,   to     rected  to  be  purchased,   should  be   sold;   and  the  money, 
his  wife  for     arising  from  the  sale,  should  be  divided  among  the  childrenr. 
life,  then  to     ^f  jjjg  brother  Russel,  and  of   his   sisters  WiUis  and  Parks^ 
IS  son  an      is  gq^^l]y^  share  and  share  alike.     There  was  a  subsequent  di— 
be^ott  t    ^^^^^^^9  ^^^  ^^  P^^^  either  of  his  present  freehold  and  lease-p 

be  begotteD  to  ^^^^j  ^^  ^^  ^^  estates,  so  directed  to  be  purchased,  should  be 
be  divided  sold  during  the  lives  of  his  wife  and  son.  All  the  rest,  residue, 
among  them,  and 

as  he  sbonld  think  fit :  if  he  die  without  issue,  all  as  well  present  free- 
hold and  leasehold,  as  the  estates  to  be  purchased,  to  be  sold ;  the 
produce  to  go  over.  No  part  of  his  present  freehold  and  leasehold,  or 
the  estates  to  be  purchased,  to  be  sold  during  life  of  wife  and  son.  All 
the  rest,  residue,  and  remainder  of  his  property  and  eflccts  whatsoever 
and  whercsocTcr,  after  pacing  debts,  &c.  to  the  wife.  The  son  is  tenant 
for  life  :  and  the  devise  over  is  good ;  but  estates  not  mentioned  do  not 
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WMi  fCBMund^  of  his  pTOi)erty  and  effects  whatsoever  and 

vhtoreaoever,  after  payment  of  debts^  legacies,  and  funeral 

espencesj  he  gave  to  his  wife  for  her  own  use  and  benefit  for 

ever;  and  appointed  her  his  sole  executrix.   The  wife  enjoyed 

ander  the  will  for  her  life ;  and  after  her  death  the  son  en- 

jojred  for  his  life,  and  died  without  leaving  issue.   The  will  was 

estaUished  by  a  decree.    The  Master  reporte4»  that  the  tes« 

iBtor  left  other  estates,  besides  those  specifically  mentioned  in 

die  win ;  and  that  the  sum  of  2000/.  had  not  been  hud  out,  as 

directed  by  the  will.   The  cause  came  on  upon  the  report  for 

fiurther  directions.  The  questions  were^  first:  whether  Richard 

Buuel  the  son  took  an  estate  tail  or  for  life  under  this  will : 

secondly:  whether  the  estates,  not  specifically  mentioned^  would 

go  to  the  residuary  legatee ;  or  whether  they  would  be  carried 

hjthe  word  ** present"*  in  the  devise  over:   thirdly,  whether 

that  executory  devise,  there  being  no  preceding  estate  to  sup* 

pM  the  limitation  over  of  the  estates,  *  not  mentioned  before, 

as  a  contingent  remainder,   and  the  limitation  over  of  the 

posonal,  were  not  too  remote ;  being  limited  after  a  general 

dying  without  issue* 


vm. 


HOCKLBT 

V. 

|Aawbet# 


[  ♦14*] 


Mr.  MamfieU  and  Mr.  Miifard  for  Plaintiffs  the  children 
of  the  testator's  brother  and  sisters,  and  other  parties  in 
the  same  interest. 
The  words  "dying  without  issue^  cannot  prejudice  these 
;  but  must  be  restrained  to  dying  without  issue  at  his 
death;  though  he  has  not  used  those  restrictive  words.    From 
thoae  he  has  used,  it  appears,  he  meant  this  to  take  place  after 
the  death  of  his  son:  but  to  put  it  out  of  doubt  he  afterwards* 
directs,  that  there  shall  be  no  sale  till  aftier  the  death  of  bis 
wife  and  son.    So  upon  the  whole  it  is  simply  a  devise  to  the 
wife  for  life,  to  the  son  for  life ;  if  he  had  children,  then  they 
were  to  take  it^  as  he  should  direct;  or  equally,  if  no  direction; 
and,  if  no  children,  to  these  nephews  and  nieces.    As  to  the 
^rord  "present!"  though  the  testator  omitted  by  chance  to  dis- 
fose  of  certain  other  estates,  yet,  unless  there  is  something  to 
lestrain  that  word  to  the  particular  estates  before  mentioned, 
it  wiU  indude  all,  of  which  he  was  seised  at  his  death ;  and  if 
M),  these  nephews  and  nieces  ar.^  entitled  to  the  produce  of 
them  according  to  the  directions  of  the  will.    There  is  np^ 

thing 
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thing  to  restrain  that  word.  A  p<nnt  is  made  by  ibe 
namely^  that  the  money  arising  from  the  sale  was  to  be  divided 
among  such  children  of  the  brother  and  sisters^  as  were  Kring 
at  the  death  of  the  son;  but  such  a  limitation  to  all  the  duk 
dren  will  comprize  all  alive  at  the  death  of  testator;  and  wiD 
vesifc  an  interest  in  those,  who  die  before  the  event.  He  in- 
tended to  provide  for  his  wife  by  directing,  that  particubr 
parts  of  his  freehold,  and  all  his  leasehold,  should  go  to  her 
for  life.  In  that  clause,  which  gives  it  over  to  the  issue  of  tli» 
son,  he  could  not  mean,  they  should  take  by  succession^  beeaus 
they  could  not  so  take :  he  must  have  meant,  they  should  taka 
as  purchasers.  He  describes  the  freehold  partiaDy,  and  As 
leasehold  by  the  word  ''oA;"  therefore  his  intention  was  not 
the  same  as  to  both;  but  he  intended  to  take  part  out  of  one, 
and  not  out  of  the  other.  K  he  had  meant  the  same  as  to 
both,  he  would  have  repeated  the  same  words:  by  introducing 
new  words,  which  in  their  usual  sense  would  comprehend  the 
whole  of  his  property,  he  declared  a  new  intention  to  oompriiey 
what  *^  was  not  before  disposed  of.  So  the  subsequent  wofdff 
directing  no  sale  are  in  the  same  extent  applicable  to  alL  Bat» 
supposing  the  son  took  an  estate  tail,  yet  as  he  has  not  suffered 
a  recovery,  the  subsequent  limitation  would  be  good*  As  the 
executors  of  the  son  have  admitted  assets,  that  sum  of  HOOQL 
must  be  paid  out  of  his  estate. 


Mr.  Lloyd  for  Mary  Russel,  a  Defendant  in  the  same 
interest  with  Plainti£&. 
The  limitation  of  the  9000L  is  clear;  also  Aat  of  the  bet^ 
hold  estates,  as  no  recovery  was  suffered*    As  to  the  leaaehoUr 
he  could  not,  if  it  had  been  freehold,  have  taken  an  estate  taiL 
When  a  testator  gives  an  estate  to  a  person  and  his  issue  law- 
fully begotten,  or  to  be  begotten,  to  be  divided  equally  among^ 
them,  or  as  devisee  thinks  fit,  nothing  can  be  more  contrary  to 
the  intention  than  to  suppose  him  to  take  an  estate  tail;  for 
the  consequence  of  that  would  be,  that  the  eldest  son  would 
take  the  whole  from  him  by  descent:  but  he  certainly  must 
have  intended  from  the  words  ''  to  be  difrided,  Sfc.^  that  twa 
or  more  should  take.    In  this  case,  if  the  son  had  left  children^ 
and  had  made  no  appointment,  his  children  by  the  words  of  the 
win  would  have  taken  this  estate  equaUy  between  them.   That 
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determined  by  your  Lordship  ia  MaMoe  v.  Jackson  (87), 

2Bro.  Ck.  Co.  588,  upon  consideration  of  the  case  2  Vern,  665, 

and  otMaddisoMY.  Andrew,  1  Ves.  57 :  and  I  haTe  a  manuscript 

not^  which  I  have  compared  with  the  Register,  and  find  it  ac- 

ouratei  of  a  case  before  the  Lartls  Cammissumers,  IZthFebruary, 

1777 :  A.  devised  to  JB.  and  his  heirs  male  equally  to  be  divided 

between  them,  share  and  share  alike:  JB,  had  four  children; 

and  though  the  limitation  was  not  to  him  for  his  life  (88),  yet 

Ae  Court  thought,  the  true  construction  was  to  give  him  the 

interest  only ;  and  the  principal  to  be  divided  among  his  heirs 

nude  equally;  and  decreed  accordingly.    This  is  in  point  to 

ihew,  the  son  only  took  an  estate  for  life ;  and  it  is  stronger 

than  the  present,  because  ^^  heirs  male''  are  stronger  wordsj 

Attn  ^*  issue."* 


179(K 
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V. 
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SolicUar  General  and  Mr.  Selwyn  for  the  devise  and 
executors  of  Riehard  Russel,  and  a  grantee  of  the  wife» 
Defendants. 
The  son  was  entitled  as  heir  at  law  to  the  wife,  to  whom 
ereiy  thing,  not  jMurticularly  mentioned,  passed  by  the  residuary 
dause.  The  word  ^^ present''  meant  not  those  estates,  of  which 
be  was  in  possession  at  the  time  of  making  the  will,  as  contra- 
distinguished from  that,  directed  to  be  purchased;  but  only 
those,  devised  to  the  wife  for  life,  reminder  to  the  son.  The 
direction,  that  there  should  be  no  sale,  confirms  that  construe* 
tioD :  fi>r  the  estates  not  mentioned  were  not  comprised  in  the 
wife's  life  estate;  if  so,  they  passed  to  her  by  the  residuary 
danse;  and  it  is  very  odd,  that  he  should  give  that  direction 
about  diem^  if  he  meant  to  exclude  them:  and  the  word 
^fgeseni^  cannot  have  a  greats  extent  in  one  part  of  the  wiU 
dMui  another.  In  the  beginning  of  the  will  he  gave  a  freehold 
estate  to  his  nephew,  and  another  to  another  peraon ;  which  is 
n  additional  reason  to  shew,  that  in  using  that  word  he  meant 
<d|y,  what  he  had  mentioned  before,  in  opposition  to  what  was 
la  be  purchased.    Besides  as  to  the  leasehold;   if  he  had 

stopped 

(87)  That  case,  it  has  been  that,  which  ia  the  subject  of  the 

abiarved  at  the  Bar,  turned  upon  Report. 

i  point  wholly  coUatcral;  though  (BO)  Lam  v,  Davis,  Fiiz.  112, 

Aere  was  some  discussion  upon  cited  by  Ld.  Hardwicke,  ilm6.ll. 
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stopped  at  the  word  **  begotten'*  it  would  have  been  an  ertate 
tail ;  and  the  limitation  over,  being  of  personaltyi  would  be 
too  remote :  and  the  next  clause,  saying,  *^  \f  he  dies  toittoirf 
''  iuue^  generally,  would  ^ve  him  an  estate  tail  by  impliea- 
tion;  and  he  was  aware,  that ''  %$9ue^  was  a  more  general  word 
than  **  ehUdrenf*  for  in  the  devise  over  he  has  used  the  latter 
word.  He  meant  therefore,  that  those  in  remainder  ahavdd 
not  take  till  after  an  indefinite  fiulure  of  issue  of  hk  son. 
Suppose  at  the  son's  death  he  had  left  grand-children,  or  great 
grand-children,  but  no  children ;  they  would  have  been  objeefei 
of  his  appointment ;  for  they  would  have  fallen  into  this  de- 
scription, and  he  might  have  appointed  among  them  all,  as  he 
thought  proper.  Let  the  issue  be  ever  so  remote,  they  woidd 
fall  into  this  description  as  objects  of  his  bounty;  and  then  it 
does  not  fall  within  the  class  of  cases  alluded  to;  for  in  those, 
it  seems,  the  personal  representatives  of  the  children  would 
take;  and  not  the  children  of  the  children.  There  is  no  case 
in  point. 


Lard  Chancellor. 
That  case  before  the  Lards  Commissioners  is  very  strong. 


[  147  ]  For  Defendants. 

There  is  no  case  eicacdy  like  it.  A  great  number  of  tlie 
cases  have  gone  upon  the  word  '*  leaving^  ( 89) ;  a  great  num* 
her  more  upon  the  word  '^  thevT  (90);  which  have  been  con- 
strued to  mean  at  the  time  of  the  death.  Neither  of  those 
words  is  here ;  therefore  it  is  too  remote,  being  aft;er  an  iih 
definite  estate  tail  There  is  no  case,  where  it  is  said  upoa 
the  words  ''  issue  lawfuUy  begotten  or  to  be  begoHeii*  gent- 
rally,  that  it  means  issue  at  the  time  of  the  death,  because 
there  was  a  power  of  appointment  among  the  issue,  according 
to  the  proportions  of  which  they  were  to  take  ( 91  )•    The  eir- 

cumstanoe 


(80)  Forth  V.  Chapman,  1  P. 
FFttf.6e3.  Athtnstmv.OUehin- 
mm,  ZP.WUL2M. 

(90)  This  constmction  of  this 
word  was  denied  by  Lord  Hard' 
wiche  in  Beanclerh  v.  Dtnrmer^ 


2Ath,  308,  and  Oarth  v.  Bali' 
win,  2  Vei.  661. 

(01)  In  Target  v.  Gaant,  1  P. 
WiU.  432,  the  general  words 
*'  dying  without  issue*  were  eon- 
fined  ;  because  there  was  a  power 

of 
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cmnttance  of  his  not  exercising  that  power,  which  he  had  as 
Biere  tenant  in  tail,  will  not  prevent  your  Lordship  from  say- 
iDgf  that  he  was  tenant  in  taiL 

Mr,  Partridge  and  Mr.  Graham^  for  the  heir  at  law* 
No  more  passed  to  the  wife  and  son  under  the  clause,  in 
which  the  estates  were  specifically  mentioned,  than  what  was 
10  mentioned.    The  Court  will  give  effect  to  the  intention,  if 
it  can  be  found,  and  to  every  part  of  the  will,  if  it  can  be 
dffloe.    It  appears,  he  had  in  his  own  mind  suggested  to  him- 
idf  what  particular  part,  he  should  give  to  his  wife  and  son; 
and  therefore  seems  to  have  determined  to  dispose  of  a  par- 
ticular part  of  his  property.     He  must  have  known,  that  he 
bad  the  rest  by  him ;  therefore  the  obvious  construction  is, 
tiiat  no  more,  than  what  was  mentioned,  should  pass.     He 
ttems  to  have  had  it  in  contemplation  to  provide  for  the  son 
during  the  life  of  the  wife;  for  he  gave  him  a  legacy  of  1000/,; 
he  also  gave  an  estate  to  a  nephew :  those  parts  were  in  his 
contemplation :  therefore  what  was  to  be  divided,  was  certainly 
only,  what  was  to  be  purchased,  and  the  particular  messuages 
described.     It  is  not  likely,  he  intended  a  greater  share  to  the 
children  of  his  brother  and  sisters  than  of  his  own  son.     The 
word  **  present'  must  be  qualified  as  applicable  to  the  estates 
pointed  out  *  before.    The  construction  contended  for  by 
Plaintiffs  would  make  that  word  comprize  also  the  estate  given 
to  a  collateral  relation  in  fee.     It  is  clear,  that  there  was  no 
qpedfic  devise  to  the  wife  for  life  or  to  the  son  in  tail  of  the 
estates  not  mentioned  before ;  one  of  which  was  necessary  to 
support  the  contingent  remainder  to  those  claiming  on  the 
death  of  the  son.    The  wife  was  not  designed  to  have  a  life 
estate,  except  in  what  was  mentioned,  in  which  she  had  a  life 
estate  expressly;  and  shall  she  have  it  by  implieaticm  merely 
to  support  this  remainder?    But  it  is  said,  it  may  take  effect 
by  way  of  executory  devise,  by  construing  the  words  **  after 
^  ike  death  of  the  son  without  issue"  to  mean  "  issue  living  at 

"hU 

tf  ippointment   among  fhem.  jnifncii,  Vol.  XIII,  476.  Bariom 

hn  iderenoe  to  the  nrnnerons  v.  Salter,  XVII,  479.    Elitm  r. 

ladiorities  on   this  sahject  see  fbsoii,  Hona  v.  Peiiiiy,  XIX,  7^> 

post,  Everest  v.  GM,  280^  and  545.   1  Mer.  20. 
the  Bote.    Kiripatrick  v.  Kirk- 
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*'  Hi  death:**  but  there  is  no  reference  to  the  time  of  ttmc 
death;  though  the  direction,  that  there  shall  be  no  sale,  &cr. 
affords  an  argument,  that  that  was  the  time  meant:  itmuj^t 
therefore  mean  an  unlimited  dpng  without  issue.     He  mean.'^ 
that  the  son  should  hare  nothing  during  the  life  of  the  wif5^, 
except  the  legacy  giren  before,  and  by  directing  that  the^^c 
remainders  should  not  take  effect,  unless  the  son  should  dS« 
without  issue,  he  meant,  the  issue  should  be  provided  for  afk^r 
the  death  of  the  wife  and  son.     Unless  the  word  **  present  ms 
confined,  the  whole  of  the    residuary  clause  is  nugator^^; 
though  conceived  in  the  most  general  terms ;  for  he  even  us^^s 
the  word  "  effects.**    Upon  the  whole  he  intended  to  parc^sl 
out  the  estates,  he  has  mentioned ;  as  to  the  rest,  he  is  totaTS.  j 
silent.     He  knew,  how  in  technical  words  to  settle  on  the  wi'A 
what  he  intended  for  her;  and,  if  so,  it  is  very  odd,  that  Irme 
khould  leave  the  law  by  implication  to  dispose  of  the  res^; 
which  must  be  the  case,  if  the  word  "  present*  is  construed 
the  other  way. 


[  ♦140  ] 


Reply  (92). 
It  is  impossible  to  give  a  rational  construction  to  the  whole 
of  this  will ;   because  there  is   an  omission,   though  testator 
thought,  he  had  mentioned  every  thing.     It  is  very  odd,  th^ 
he  should  order  a  part  of  his  personal  to  be  laid  out  for  his 
wife  for  life,  and  yet  ^ve  her  by  the  residuary  clause  an  esta'C^^ 
in  fee  at  the  same  time.     He  could  not  mean  that.     He  mea^'^ 
to  give  all  his  real  in  the  same  manner;  but  has  made  an  omi^' 
sion,  which  the  word  *-  present**  will  supply.     To  the  obje^^" 
tion,  that  he  had  ^ven  other  estates  particularly,  I  answe^* 
that  that  word  means  *  all,  he  had  not  disposed  of  otherwis^^ 
The  words  in  the  residuary  clause  are  general;  by  which  Im^ 
did  not  mean  any  thing ;  but  thought,  he  had  disposed  of  m^ 
in  the  same  manner.    The  words  **  die  without  issu^  geui?' 
rally  would  give  an  estate  tail  by  confining  the  estate  in  fe^   9 
and  would  therefore  support  the  contingent  remainder:  bi^'^ 
if  not ;  it  would  do  by  way  of  executory  devise ;  because  S."* 
must  be  taken  to  mean  issue  living  at  his  death,  iHth  refer^^ 
ence   to  his  power  of  appointment;  and  there  is  nothing^ 
forced  in  this  construction. 

(92)  The  Lord  Chancellor  desired  the  connsel  to  conBne  hilK^ 
self  to  the  point  upon  the  constmciion  of  the  word  <*  presemt/' 
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Tjord  Chancellor. 
The  question  upon  the  first  part  of  the  will,  abstracted  from 
le  other  question  upon  the  construction  of  the  word  *'  pre- 
m^^  which  I  will  consider  afterwards,  is,  what  estate  the 
in  took  in  those  enumerated  articles.  It  is  clear  to  me,  that 
intended,  and,  I  think,  has  pretty  plainly  expressed, 
itingency  with  a  double  aspect;  in  one  case  to  the  chil- 
of  the  son ;  in  the  other  to  the  other  persons  pointed 
Bfc;  to  the  children  of  the  son  in  one  way ;  to  the  other  par- 
iei  m  another ;  rtx.  by  settling  it  so  as  to  distribute  it  among 
be  great  number  of  persons,  who  might  come  within  that 
lescription.  The  limitation  to  the  son  and  his  issue  would  be 
II  estate  tail ;  and  perhaps  the  aptest  way  of  describing  an 
state  tail  according  to  the  statute :  but  it  is. clear,  he  did  not 
itand  it  to  go  to  them  as  heirs  in  tail ;  for  he  meant,  they 
honld  take  distributively,  and  according  to  proportions,  to 
•  fixed' by  the  son.  It  has  often  been  decided  in  other 
asei(98),  besides  those  mentioned  at  the  bar,  that,  where 
bere  is  a  gift  in  that  way,  the  parties  must  take  as  purchasers; 
or  there  is  no  other  way  for  them  to  take.  The  immediate 
OBsequence  of  that  is,  that  Richard  Russel  the  son  could  only 
ike  for  life  ( 94 )  and  the  consequence  of  that  is,  that  this  is 
,  gift  to  the  wife  for  life,  then  to  the  son  for  life ;  and  aft;er 
n  his  issue  in  such  distributive  shares,  as  he  should  appoint. 
t  is  dien  said,  that  this  may  be  interpreted  to  be  a  gift  to  the 
on  in  tail  with  a  power  annexed  to  raise  a  future  use  upon  it 
f  the  description  mentioned.    As  to  that  I  apprehend,  that, 

in 

remainder  was  given  to  the  issue 
and  his  and  their  heirs  share 
and  share  alike,  it  was  deter- 
mined by  Lord  JEfeiUiey  to  be  an 
estate  tail. 

(04)  The  cases  shewing,  what 
sort  of  intention  is  required  to 
prevent  the  operation  of  the  rule 
in  Shelly'B  Case,  and  how  far  it 
can  prevail  for  that  purpose,  are 
collected,  in  1  P.  WiU.  4th  edit. 
142, ». 


1TD0. 


HOCKLBY 
V. 

Mawbby. 


Heirs  or  is- 
sue, where  in- 
tended to  take 
distribntively, 
must  take  as 
pnrdhasers. 


(M)  In  Doe  r.  Laming ;  where 
Mof  Che  groQDds  of  decision 
m^  that  it  was  given  distribu- 
Mlj,  S  AffT.  1110.  In  Doe  v. 
fie,  1  T.  Rep.  K.  B.  593,  the 
wm  Murk  of  intention  prevailed 
^pteveot  the  first  devisee  from 
ddpg  the  whole  term ;  and  the 
UM  oonstmction  was  made  in 
Wthn^yr.Vantittart,  Amh.  562: 
ml  in  KiMg  v.  BwcheU,  Amb. 
319|  ipore  folly  reported  4  T. 
By.  A  R,  296,11.  though  the 
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1790.         in  case  there  had  been  children  of  the  son,  it  was  not  iniended 
to  be  left  in  his  power  to  determine,  whether  he  should 


^^  should  not  consider  it  as  his  own,  and  raise  a  future  use,  &f 

Mawbbt.      he  pleased ;  but  the  disposition  gave  an  interest  to  his  cbil^- 


Gift  toil,  and  dren;  and  a  title  to  insist  upon  an  estate  in  the  prenusea 
his  issue  to  be  given  at  all  events:  and  then  the  son  has  no  authority  but 
divided  among  ^  ^j^^  proportions,  in  which  they  were  to  take ;  but  not 
ihi  h    ^i .  th    ^^^^»  whether  any  thing  should  be  given  to  them  or  no 
bsue  have  an  "^^^  ^^^  effect  is  Uke  all  other  gifts  to  persons  in  remaind^Kr 
interest  in  all  capable  of  being  divided ;  but  if  not^  equally:  and  that  i»fliMc 
events;  and      necessary  consequence  of  the  supposition,  I  mentioned  befewtt, 
A.  has  no  au-  that  he  intended  to  vest  an  interest  in  the  children  of  his  son 
thority  but  as  independently  of  the  son,  except  as  to  the  proportions ;  and 
to  the  proper.  ^^^  ^^  ^^^  ^  ^j^^^  ^j^^y  gj^^^y  ^^^^  y^  iUusory  (95).     It  was 

!  ^       ^      observed,  that  the  word  **  issue*'  would  extend  to  ffrand-chit 
appomtment 

eaoall  V  ^^^^  ( 96  )  or  any  other  degree  of  kindred,  however  remote.    I 

Where  to  be  think,  it  would  be  so;  but  only  in  this  point  of  view;  as  a 
divided  among  description  of  the  objects,  among  whom  the  power  of  the  son 
issne,  the  pro-  was  to  obtain,  to  make  such  partition  as  he  should  think  fit; 
portions  most  ^nj  whosoever  they  were,  they  must  be  in  existence  during 
not  be  iilosory.  ^.j^^  |yjg  ^f  ^j^^  ^        ^^^  j^^  ^^^^g^  y^^^^  made  it  durinir  his  life; 

^'Itsu^  will      ...  .  i» 

.  if  so>  it  is  of  no  consequence,  how  they  were  described;  fer, 

remote  deeree  ^  ^*  vested  in  them,  it  is  of  no  consequence  to  say,  they  were 
as  a  descrip-  ^^^  the  immediate  descendants  of  the  son.  It  is  an  estste 
tion  of  objects  devised  upon  two  alternative  contingencies ;  one,  that  iheK 
of  the  power  were  objects  capable  of  taking  under  the  first  limitation;  an-  ^ 
of  A.  to  distri-  other,  that  there  were  none  such,  but  that  there  were  obgeets  j|i 
bute  among  capable  of  taking  under  the  second.  As  to  its  being  an  estate  ^ 
th'  k'  fit-  b  t  **^  ^y  implication,  it  is  contrary  to  reason  and  to  common 
they  mnst  all  ^^^  ^^  impute  that  intention  to  him,  if  only  arising  from  his 
be  in  existence  ^^^  having  made  a  special  devise  of  the  estate  in  that  fonn- 
dnring  bis  life.  The  estate  he  was  directing  to  be  sold,  and  the  estate  aup* 

posed  to  be  given  to  the  son  in  tail,  were  the  same ;  and  if  s0 
given,  it  could  not  be  sold  by  this  power;  and  does  not  cau0 
within  the  range  of  what  he  had  before  directed.    It  is  plaifi 

therefiire^ 

(05)  1  Ves.    59.    2  Ves.  640.  79,  all  the  anthortties  on  O^ 

Boyle  V.  Bishop  of  Peterborough,  snbject  of  iilosory  appointment 

post, '299.    Vanderzee  w»  Aciom,  are  collected. 

Vol.  IV,  771.     In  Butcher  v.  (96)  3  Term  Rep.  K.  B.  372. 
•  Butcher,  IX,  882,  1  Ves.  ^Bca. 
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MMfore,  he  did  not  intend  an  estate  tail;  and  I  ftm  clear  }990. 
pom  Aat  pcHnL  The  next  question  is^  as  to  what  the  extent 
r  tiua  deviae  shall  be.  He  had  given  some  part  in  fee^  others 
IT  Sfey  but  more  particularly  one,  not  then  in  existence,  but 
•  be  purchased  with  2000/*  of  hb  *  personaL  To  give  the 
■tnral  sense  to  the  word  "  present''  it  means  no  more,  than 
■  opposition  to  what  was  to  be  bought;  those  were  the  two 
Insets,  dmtwere  to  be  described  by  the  words  '^present,** 
mii^mfiatwai  io  be  afierwarde purchased.'*  But  it  is  con- 
laded,  that  the  word  is  capable  of  a  more  extensive  sense, 
flsrtfi&lj  in  the  obvious  interpretation  to  be  ^ven  to  it,  if 
ImmI  in  a  will,  and  there  is  nothing  else  to  controul  it,  it 
vinld  be  extended  to  all,  he  had ;  that  is,  all  hej^ould  devise* 
Jlit  the  word  has  received  a  difflerent  construction  from  the 
context  upon  the  whole,  and  also  from  the  observations  made 
It  the  bar,  that  there  were  other  estates,  to  which  it  would 
ip^,  if  meant  in  its  most  extensive  sense;  but  which  he  could 
IQI  intend  to  comprehend  in  it;  and  therefore  it  must  be 
construed  so  as  to  prevent  its  application  in  that  manner.  If 
kwas  a  phrase  of  force  sufficient  to  carry  along  with  it  such 
t  positive  signification,  as  could  not  be  changed,  that  could 
not  be  done :  but  it  is  not  a  phrase  of  that  force.  He  has 
used  it  in  two  different  parts  of  the  will ;  in  both  it  must  mean 
the  same  thing.  He  has  directed  a  sale  after  settling  the 
icIdbI  and  expected  uses,  to  which  he  had  destined  the  pro- 
poty*  He  says,  *'  my  present  freehold  asweU  as  that  to  be 
*pmrekased  shall  be  sold"  upon  such  events :  and  when  he 
Md  directed  it  to  be  sold  upon  those  events,  it  was  not  neces- 
vy  to  put  in  that  direction,  that  it  should  not  be  sold  except 
Wfoa  those  events :  but  that  was  as  a  corollary  in  his  mind. 
Vkm  true  sense  of  the  word  is,  the  estates  he  had  enumerated, 
at  put  in  contrast  with  what  he  had  directed  to  be  purchased. 
It  is  Bidd  to  be  strange  to  give  part,  and  particularly  an  estate 
^le  purchased  afterwards  with  part  of  the  personal  property, 
h  die  wife  for.  life ;  and  then  all  the  rest  to  her  absolutely  in 
he:  but  there  is  nothing  in  that  so  repugnant  to  the  general 

^Mmng  of  this  will  as  to  reason  upon  it :  for  it  was  necessary    Particnlsr  es- 

^  tate  considered 

•  to  be  given  for 

the  sake  of  limitation  over.    Residnary  clause  is  a  mark  of  intention; 

bat  not  sufficient   ground  to  say,  it  was  absolutely  the   intent,  that 

there  should  be  something  to  satisfy  it 

Voi.L  L 
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to  limit  her  estate^  if  he  intended  to  ^ve  it  over  to  any  otiii 
person  (97).  This  construction  is  aided  by  the  last  daiuM 
for  though  a  residuary  clause  cannot  be  carried  so  high  as  1 
determine,  that  it  was  absolutely  in  his  intention,  that  tha 
should  be  something  to  satisfy  it ;  yet  in  the  context  of  a  wi 
it  is  a  mark  of  intention.  The  residue  is  given  very  general 
by  the  words  **  whatsoever  and  wheresoever  f  which  *  aheiv 
he  meant  real  as  well  as  personal  property.  But  he  has  got 
farther  by  using  the  word  **  effects**  He  relates  as  well  1 
the  situation  as  to  the  quality  and  kind  of  the  property;  an 
it  is  impossible  to  reject  those  words,  so  as  to  say  that  it  wi 
not  in  his  contemplation,  that  there  were  other  estates,  whie 
might  be  so  disposed  of.  Those  must  be  considered  as  die 
posed  of  by  the  residuary  clause;  and  the  rest  must  be  wiA 
and  divided  among  these  children  (98). 


(97)  The  same  constraction, 
that  the  estate  for  life  was  given 
for  the  sake  of  the  limitation 
over,  was  made  in  the  Duchess 
of  BeauforCs  Case,   1  P.  Will. 


1 14.  2  Vemm,  648.     1  Eq.  Ak 
245. 

(96)  Jejffery  v.  HoHywood, 
4  Madd.  398.  Hodgson  r.  Merest^ 
9  PH.  556. 


1790. 
June  1st, 
On  an  issue 
from  Chancery 
original  answer 
not  sent  down 
to  the  trial, 
whether  be- 
tween same 
parties  or  not, 
till  after  refu- 
sal of  the  of- 
fice copy  as 
evidence. 


ANONYMOUS. 

TiTOTION  to  have  the  original  answers  of  Defendant  sent 
down   to  trial  at  Nisi  Prius  instead   of  office  coipeh 
as  usual. 

Solicitor  General  and  Mr.  Mansfield,  for  the  motion. 
It  is  apprehended,  the  office  copies  will  not  be  admitted  9S 
evidence  at  the  trial ;  though  it  has  been  usual  to  admit  th00* 
They  have  been  considered  sufficient,  where  the  issue  aroiC 
out  of  Chancery,  and  was  between  the  same  parties ;  but  tbx 
is  the  case  of  a  third  person.  As  the  answers  are  subscribe' 
by  the  parties,  it  will  be  impossible  to  prove  their  hand-writiss 
by  the  office  copies. 


Lord  Chancellor. 
The  copy  of  an  affidavit  would  not  be  admitted  ;  but  that 
diffisrent.    I  never  knew  this  done,  except  in  cases  of  perjury 
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in  other  cases  I  have  always  taken  it^  that  the  office  copy 
u  sufficient.  It  seems  to  be  admitted,  that  it  is  sufficient  be- 
tween the  same  parties ;  and  I  cannot  distinguish  between  the 
two  cases ;  if  it  is  so  in  one,  it  ought  to  be  so  in  both.  Cer- 
tunly  if  the  justice  of  the  case  required  it,  and  the  Court 
would  not  admit  any  evidence  but  the  originals,  it  must  be 
done;  and  it  would  be  very  hard,  that  you  should  be  turned 
nmiid  at  the  trial  on  that  account:  but  I  wish,  you  would  try 
die  copy  first;  for  I  have  no  idea,  that  the  Court  will 
refuse  it (99). 


1700. 
Anonymous. 


Mr.  lAoyd, 
By  one  of  the  stamp  acts  a  particular  stamp  is  required 
ibr  these  copies;  and  I  am  pretty  sure,  there  is  a  case  in 
Burrow  (100)  in  which  the  question  was  only,  whether  it 
was  upon  the  proper  stamp ;  whence  may  be  inferred,  that, 
if  it  had  been  on  the  proper  stamp,  it  would  have  been 
good  evidence. 


[153] 


(99)  Generally  it  is  done  only 
is  criminal  eases.  Fell  v.  Cham- 
krkm,  cited  from  the  Register's 
Book,  A.  1772,496,  by  Mr.  Sug- 
^  in  his  Law  of  Vendors  and 
Pmkasers,  97,  note  (I),  6th 
^t  Keenan  v.  Boylan,  1  Sch. 
4rl{f.  232.  Stratford  V.Greene, 
IBsU^  Beat.  294,  unless  proof 
of  the  signature  is  necessary : 
lot  where  the  action  is  by  a 
tanger,  unconnected  with  the 
nkin  equity:  post,  Jervis  v. 
Wfte,  Vol.  VIII,  313.  See 
'Hwer  V.  Tgnte,  VII,  292, 
lid  the    references.     Upon  a 


questioD,  whether  the  signature 
to  a  transfer  in  the  books  of  the 
Bank  of  England  is  genaine,  the 
book  must  be  produced.  Au- 
riol  V.  Smith,  XVIII,  198.  See, 
as  to  the  production  of  deposi- 
tions of  witnesses  dead,  or  un- 
able to  attend,  Corbett  v.  Cor* 
belt,  1  Ves.  ^  Bea.  335,  and  the 
references  in  the  note,  page  342, 
and  of  proceedings  in  bankrupt- 
cy, post.  Ex  parte  Bemal,  XI, 
667.  Ex  parte  Warren,  XIX, 
162.     1  Bose  Bank.  Cos.  276. 

(100)  Denn  v.  Fulford,  2  Btmr, 
1177. 
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1790.  DIXON  t.  OLMIUS. 

P  tition  to*  set  PETITION  to  set  down  this  cause  for  farther  direcdoA 
down  cause  for  ^^  ^^^  farther  order^  as   the- Zord^  Chancellor  shoo] 

farther  direc-  think  proper,  to  enable  the  parties  to  proceed.  It  arose  ilpc 
tions,  or  such  an  inaccuracy  in  the  decree^  and  the  event  of  a  verdict  upc 
farther  order,  an  issue  directed.  The  decree  directed  the  Master  to  ii 
as  Court  quire,  what  estates  descended,  and  what  were  devised ;  alt 

a*   ji'     '     A     ^^  issue  to  try,  whether  the  republication  of  the  will  was  ni 

Dt,  dismissed,  ■■•■#»      •■      mi  i  t*  • 

th      h  the       prevented  by  fraud.     The  only  reason  for  supposing,  any  i 

parties  could    *^®  estates  descended,  was  that  a  recovery,  which  had  bee 

not  proceed ;    suffisred,  was  supposed  to  have  been  a  revocation  of  the  wH 

an  inquiry  be-   Farther  directions  were  reserved  till  after  the  trial,  and  afte 

fore  the  Mas-    the  report.    The  verdict  established  the  will ;  by  which  tfaa 

ter  being  ren-  ^^^  ^f  ^^  reference  to  the  Master,  relative  to  the  estato 

ere     use  ess    ^g^ended,  became  useless. 
by  the  event  of 

a  verdict  upon 

issue  directed  Solicitor  General  and  Mr.  Mitford^  for  the  petition. 

and  farther  di-      The  Master  cannot  now  make  the  inquiry*    The  resuk  (A 

reclions  hav-   the  trial  makes  the  di£Sculty ;  and  after  great  consideratkm  k 

ing  been  re-    ^as  conceived,  that  this  is  the  only  mode  of  proceeding, 
served  till  after 

trial  and  re-  j^^  Chancellor. 

I  never  knew  such  an  appUcation.  Here  has  been  a  trial 
directed,  and  a  reference  to  the  Master.  If  the  order  wa> 
made  so,  that  the  cause  cannot  proceed  under  it,  we  must  get 
rid  of  it  either  by  varying  the  minutes,  or  some  other  yftj* 
Either  the  cause  is  ripe  for  hearing,  or  it  is  not.  If  it  is,!^ 
[  ♦154  ]  may  be  ♦set  down  of  course;  if  not,  it  ought  not  to  be  sc) 
down,  till  it  is:  but  I  am  not  to  tell  you  when  to  set  dowi 
your  cause.  If  I  was  to  give  you  the  order,  it  would  not  bbv 
me,  if  the  cause  was  not  ripe  for  hearing ;  so  that  you  wotti* 
be  only  in  the  same  situation,  in  which  you  were  before,  wid 
out  coming  here;  and  if  I  refuse  it,  you  may  set  down  t) 
cause  to-morrow.     Dismiss  the  petition. 

Mr.  Lloyd,  on  the  other  side,  asked  for  10/.  costs. 

Lord  Chancellor. 
Costs  given.         It  is  reasonable,  they  should  pay  costs ;  but  51.  is  quite  su 

ficient  upon  a  petition,  and  no  affidavits. 
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STEVENS  V.  SAVAGE.  1790. 

June  2d.  liik. 
"  STEVENS  having  been  committed  for  a  contempt.      There  most 

bj  hanng  married  Miss  Jeffry,  a  ward    of  the  Court,  pe-  be  a  reference 
ilioned  to  be  discharged.  to  the  Master 

for  a  proper 

Mr.  Mamfleld,  for  petition.  setUement,  be- 

The  petitioner  made  his  addresses  during  the  fitther's  life ;  -  . 

^  ^  'for  marrjmg  a 

flod  was  much  encouraged  by  him  and  all  the  family.     There  ^^^  ^^  Court 
Tt  Strong  affidavits  of  the  consent  of  the  family.  can  be  cleared. 

■  

In  siioh  case 
Lord  Chancellor^  settlement  of 

I  remember  the  c^we.    There  were  some  circumstances,  diat  '*®'  P«"onal 
■i^  have  been  an  alleviation.    The  wonder  was,  that  h^  f '^**?*''^  i^ 
dMNild  take  such  a  step :  which  was  certainly  very  improper.  •.-     th  n  to 
Biit  all,  he  cw  now  have,  is  a  reference  to  the  Master  to  see,  ^if^  foj.  uf^ 
that  a  proper  settlement  shall  be  made.    There  is  no  other  then  to  chil- 
vay.    It  is  the  common  course  of  the  Court  to  make  such  a  dren  according 

reference,  before  the  contempt  can  be  cleared.  to  appointment 

of  survivor, 
varied,  so  as  to  vest  a  moiety  in  the  children  at  her  death,  if  before  his; 
bot  still  subject  to  his  appoiutment. 


This  petition  came  on  again  on  the  report  of  the  Master      June  ^Atk. 
ip|n)ving  a  settlement,    by   which  her  personal  *  property      [  *155  ] 
vn  given  to  the  husband  for  life  ;  then  to  the  wife  for  life ; 
Am  to  the  chidren  according  to  the  appointment  of  the  sur« 
liiv;  to  the  sons  at  twenty-one:  to  the  daughters  at  twenty- 
cae  or  marriage. 

Hr.  Selwyn,  for  the  mother  of  Miss  Jeffry  sud,  her  con- 
wit  was  not  asked ;  if  it  had  been  asked,  she  would  hate 
pvaiit 

Lord  Chancellor. 
I  consider  it  as  an  unfortunate  case,  arising  from  the  peti- 
tuoer  8  having  taken  that  improper  step.    The  only  difficulty, 
I  BOW  have,   b,   that  by  this  settlement  nothing  vests  in  the 

children 
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children  of  the  marriage,  in  case  the  wife  should  die 
the  husband ;  but  they  must  wait  till  his  death ;  which,  1 
is  too  hard.  Let  a  moiety  of  the  personal  estate  vest 
children  at  the  death  of  the  wife,  if  she  dies  before  ii 
band;  but  still  subject  to  the  power  of  appointment 
settlement :  for  I  only  mean,  that  it  should  vest  in  them 
of  that  event ;  that  they  need  not  wait  till  the  death 
husband:  and  I  expressly  confine  it  to  a  moiety;  bee 
think  it  right,  that  a  man  should  have  a  proper  contro 
his  family  ( 1 ).  Approve  the  report,  except  in  that  par 
in  which  the  settlement  may  be  varied  (2). 


The  next  day  Mr.  Mansfield  for  the  petition  inform 
Lord  Chancellor  that  the  sum  of  9500/.  which  Mrs.  * 
had  from  her  aunt,  and  which  made  nearly  half  her  p 
property,  was  settled  upon  her  for  life  to  her  sole  an( 
rate  use,  notwithstanding  coverture ;  and  after  her  deat 
her  children. 


Lord  Chancellor. 
As  that  amounts  to  the  same  thing,  let  the  settlem 
approved,  as  it  was  at  first. 


(1)  In  Bathurst  v.  Murray, 
post,  Vol.  VIII,  74,  under  cir- 
cumstances not  entitling  the  hus- 
band to  favor.  Lord  Eldon,  C. 
upon  a  similar  principle  thought 
it  right,  that  he  shoald  have 
some  part  of  the  income. 

(2)  See,  in  this  work.  Stack- 
pole  V.  Beaumont,  Like  v.  Beres- 
ford,  Vol.  Ill,  91,  606.  Winch 
V.  James,  IV,  380.  Ckasaaing  v. 
Parsonage,  Wells  v.  Price,  V,  15, 
898.  Priestley  v.  Lamb,  Salles  v. 
Savigmm,  VI,  421,  672.  Millet  v. 
/?otr»r,  VII,  419.     Bathurst  v. 


Murray,  VIII,  74.  Hi 
Halsey,  IX,  471.  P« 
Cmtchfield,  Nicholson  y. 
XVI,  48,  269.  Wartery 
XIX,  461.  Bally.  OmU 
^  Bea.  292.  1  Madd.  37JS 
v.  Broughion,  3  Ves.  Sf  M 
for  the  exercise  of  thii 
diction  under  varioas  i 
stances.  The  jarisdictic 
the  property  in  Court  co 
after  infancy.  Long  v 
2  Sim.  Sf  Stu.  119.  ill 
Halsey,  123,  n. 
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CATTON,  Ex  parte.  1790. 

JnneZd. 
PETITION  by  Committee  of  a  lunatic's  estate  to  pass  his    Committee  of 

aooounts  before  the  Master.  lunatic's  estate 

not   permitted 

Lord  Chancellor.  ^olntli^"^ 

This  thimr  has  run  into  so  much  abuse  lately,  that  Iwill  .      .  ,   ^ 

^  /         . ,  mqmry,  what 

never  suffer  a  Committee  to  pass  his  accounts  (3)  without  re-  money  in  his 

ferring  it  to  the  Master  to  see,  what  sums  of  money,  he  has  hands   from 

had  in  his  hands  from  time  to  time.     I  must  not  allow  a  Com-  time  to  time. 

nittee  to  keep  money  in   his  hands  without  paying  interest  Master  to  state 

for  it    Therefore  let  that  inquiry  be  made.  particular  cir- 


cumstances. 


SoUcitor  GenereUf  for  the  petition. 
'  There  is  something  particular  in  this.    The  allowance  was 
80  smaD,  being  only  80/.  a  year,  that  the  petitioner  has  been 
Aoat  100/.  out  of  pocket. 

Lard  Chancellor. 
Let  the  Master  state  any  particular  circumstances,  that  are 
nateriaL 


In  Ex  parte  Clarice  and  several  other  petitions  by  Com- 
ttittiees  of  the  estates  of  lunatics,  or  their  representatives, 
ondUr  orders  were  made  on  the  same  day. 

(8)  See  the  next  case.  Costs  gnlarly.  Ex  parte  Clarke,  post, 
nhied  to  a  Committee,  who  296.  As  to  receivers,  see  fTefcAer 
hal  not  passed  his  accounts  re-    v.  Dodd,  ante,  85,  and  the  note. 


CHUMLEY,  Ex  parte.  }^^' 

^  Jume  2d. 

T>ETITION  by  Committee  of  a  lunatic's  estate  for  passing      Brother-  of 
his  accoimts  before  the  Master.    The  Master  had  reported  lanatic,  Corn- 
above  mittee  pf  the 
estate,  had  ma- 
naged it  nine  years  before  the  commission ;  daring  which  time  there 
were  considerable  savings :  to  pay  interest,  tboogh  alleged,  he  made  no 
use  of  it;  unless  particular  circumstances  tojoilify  that. 
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1790.         above  2000/.  savings  from  the  personal  estate  of  the  lunatic; 
^^""^  who  was  seised  in  fee  of  real  te  the  amount  of  S9/.  a  year ;  and 

^  '     entitled  to  4O00/.  upon  mortgage/  some  India  stock,  {umi- 

*  tore^  &c.  The  Commission  was  not  taken  out  till  1789}  bnt 
he  had  been  a  lunatic  nine  years  before )  during  which  time 
the  petitioner,  his  brother,  managed  the  estate ;  and  th^so 
savings  accrued  (  4  )• 

LiH^  Chancellor. 
tie  means  to  pay  interestj  I  suppose. 

Soliciior  General,  for  petition 
Said,  he  had  made  no  use  of  it 

Lord  Chancellor. 
But  h6  6ught  to  have  made  use  of  it.  If  he  has  htn^s^ 
provident  in  not  doing  so,  that  wiQ  be  something.  Let 
Master  state  any  particular  circumstances.  This  it  not 
common  case.  He  cannot  take  upon  him  the  management  ^C3t 
the  estate  without  paying  interest*  It  is  impossible  to  coaKi- 
eeivei  he  should  have  had  this  sum  in  his  hinda  witho^s-J^ 
making  use  of  it. 


(4)  See  the    preceding   case,    acconnts  regularly.     Ex  par^ 
Costs   refused    to    a    Commit-     C&irAe,  post,  296.     See  Fieieh^^ 
tee,    who    had  not  passed  his    v«  Dodd,  ante,  85,  and  the  not.  ^ 


^.  THOMPSON,  E,  ^. 

Creditor  upon  JJALE  being  indebted  to  Jackson  and  Wagstaff  drew  a  bi:^ 

eceivmg     is  ^^  exchange  for  126/.  l&r.  payable  to  them  three  month, 

debt  supersed-     a.      ,  ^       mi  .   , .«  \\  -.       , 

ed  a  commi  .  ^^  accepted ;  but  payment  was  refused 

sioD  of  bank-  ^P^'^  which  the  payees,  supposing  the  refusal  to  pay  Was 

mptcy  withont  ^^t  of  bankruptcy,  struck  a  docket  for  the  purpose  of 

application  to    out  a  commission  against  the  acceptor.     They  had  also 

theConrt:  or-  out  a  commission  agwnst  the  drawer.     The  acceptor  after— 

dered  to  re-    wards  took  up  the  bill ;  and  the  payees  superseded  the  pro— 

ceedings  under  both  commissions  without  applying  to  the  Court. 

The  petition  was  by  a  creditor  of  the  drawer,  praying  that  the 
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ptytBB  might  refund  the  sum  of  1261.  13«.  with  costs,  upon         J790» 

the  ground  that  this  transacti(H)  was  an  abuse  of  the  process         ^^""^^ 

if  the  Court«     The  affidavits  for  the  petition  stated  an  agree-       ^^  ' 

nent  between  the  parties  to  supersede  the  commissions  upon 

layment  of  this  money :  those  on  the  other  side  denied  that ; 

jod  said,  that  not  being  able  to  see  the  acceptor,  they  thought, 

fcewas  a  bankrupt;  that*  the  non-payment  of  a  bill  of#ex*      [  *158  1 

fcange  was  an  act  of  bankruptcy ;  and  that  one  of  the  wit- 

Meues,  who  had  sworn  to  the  agreement,  said  at  that  meeting, 

hat,  as  the  acceptor  had  not  committed  an  act  of  bankruptcy, 

F  they  proceeded    to  take    out  a  commission,  an    action 

rould  lie. 

Sdiciior  General  against  the  petition  contended,  that  either 
H  was  a  mistake  natural  to  a  man,  who  knew  nothing  of  law; 
or  the  debt  was  received  under  a  threat,  but  not  under  an 
Bgieement  to  do  any  thing  improper. 

Lord  Chancellor. 
This  is  a  point  of  great  consequence.    A  commission  of 
Wnkruptcy  is  a  remedy,  which  a  creditor  has  a  right  to  sue 
<Nit;  but  which  he  must  impart  to  all  the  other  creditors.    If 
Aeyhad  only  brought  a  common  action,  and  had  forbom  it 
iqKm  the  money  being  paid^  they  might  have  done  so ;  but  if 
tiiej  strike  a  docket  in  order  to  take  out  a  commission,  they 
pe?ent  any  other  person  from  doing  so ;  and  then  they  com- 
proouse  it.    Even  if  there  was  no  petitioner  against  it,  is  it  fit, 
tiiat  this  Court  should  suffer  a  debt  to  be  received  after  a 
docket  struck  ?    They  admit,  that  it  was  done  after  the  time, 
Eram  which  he  was  incapable  of  having  any  effects ;  and  in  that 
sMe  of  insolvency  they  hold  him  under  a  docket,  and  receive 
die  money,  and  prevent  other  people  fi^om  taking  out  any  com* 
UBicHi*     The  reason  of  striking  a  docket  is  to  prevent  the 
^•nkrupt  firom  wasting  his  effects  in  the  meantime.    As  to 
Wqg  afraid  of  an  action,  it  is  impossible,  that  they  did  not 
QiQW  enough  of  this  circumstance  to  know,  an  action  could 
hive  done  nothing.    I  think,  they  must  pay  back  this  sum : 
Vmt  I  will  not  gi\e  costs,  because  the  affidavits  were  filed  so 

Athmejf  General  applied  to  have  this  sum  paid  back  to  the 
«»^«f#  of  th^  acront'T, 


158 
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1790.  hord  Chancellor. 

Thompson         Th®**  J^^  vsM%t  pay  the  petitioner  his  costs. 


It  was  so  ordered  (5 ). 

(5)  Post,  Ex  parte  Paxton, 
Vol.  XVI,  461.  Ex  parte  Bnne, 
Buck,  19, 108.  See  post.  Ex- 
parte  Oedge,  III,  349.  Wydoum^s 
Case,  XIV,  80.  Ex  parte 
Broume,  XV,  472,  deciding, 
that  the  secaritjr  or  satisfactioD, 
taken  after  a  docket  struck, 
not  followed  by  a  commission, 
though  it  cannot  be  retained,  and 
may  amount  to  a  contempt,  is 
not  a  forfeiture  of  the  original 
debt  within  statute  d  Geo,  II. 
c.  30.  8.  24.  Such  conduct  dis* 
approved ;  and  the  creditor  not 
aided  :  Ex  parte  Masterman, 
post,  XVIII,  298.     The  sub- 


-6. 


sequent  statute  6  Geo.  IV.  e. 
8.  8.  declares  such  a 
after  a  docket  struck  an  act 
bankruptcy;  that  if  any 
mbsion  shall  have  issued  n 
that  docket,  the  Lord  Ckameti 
may  either  declare  such  co! 
mission  to  be  valid,  and  direc 
to  be  proceeded  in,  or  may  o 
it  to  be  superseded ;  and  a 
commission  may  issue ;  and 
be  supported  by  proof  of 
or  any  other  act  of  bankmptc  ^: 
with  the  same  forfeiture  of  ftSe 
debt  and  the  value  received  as 
in  the  statute  of  Geo*  II. 


of 


[159] 

1790. 
June  3cf  . 

Six  months 
after  bank- 
ruptcy cre- 


HOPKINSON,  Ex  parte. 


"PETITION  for  an  account  of  what  was  actually  due  to  tl^e 

petitioner  by  the  bankrupts^  and  that  he  may  be  admitt^ 

to  prove  his  debt  under  the  commission.    The  petitioner  h^^ 

r,  w  o    a     ^^  bankrupts  in  execution   upon  a  judgment  against  th^^"^ 
an  rup    m      ^^^  ^^^^ 


execution  on 
judgment,  pe- 
titioned for  ac- 
count  and  to 
be  admitted 
under  the  com- 
mission :    ac- 


Mr.  Alansfield,  contra. 
The  petitioner  ought  to  elect. 


y 


Lord  Chancellor. 
It  has  been  thought  formerly  sometimes,  that  a  creditorm^^' 

count  ordered,  ^^^  f^^  ^  dividend,  before  he  elects,  and  sometimes  that 
dividend  to  be 

reserved  to  the 

extent  of  the  verdict.    A  few  days  after  he  was  ordered  to  elect  in  a 

fortnight.     Quaere,  whether  creditors  may  wait  a  reasonable  time  for  a 

dividend,  or  must  elect  immediately.     Creditor  having  taken  his  remedy 

nt  law,  cannot  take  a  dividend  too;  but  may  assent  or  dissent  to  cer- 

tiGcatc. 
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BSjr  not  I  have  never  been  able  to  understand,  why  the  de^ 
enninations  have  varied.  It  depends  a  good  deal  upon  the 
ime.  It  is  hard  though  to  keep  them  in  prison.  He  has  a 
ight  of  course  to  assent  or  dissent  to  the  certificate ;  but  not 
>  take  his  remedy  at  law,  and  a  dividend  too.  We  have 
itely  been  in  the  habit  of  saying,  that  he  may  wait 


Bfr.  Cooke  being  applied  to  by  the  Lord  Chancellor  said, 
here  were  cases  both  before  Lord  Hardwicke  and  Lord  JBo- 
imr^,  determining  that  he  must  elect  immediately. 


1790. 


HOPKINSON, 

Ex  parte. 


Lord  Chancellor. 
I  did  not  remember,  that  this  was  determined  by  Lord  Ba- 
hunt.  We  have  always  lately  thought,  a  reasonable  time 
lught  to  be  allowed,  to  see  what  the  effects  will  be.  But  if 
liat  runs  into  any  length,  it  would  be  hard  upon  the  bankrupt. 
Supposing  six  months  to  be  a  proper  time,  this  was  in  Janu- 
vy;  and  we  are  now  very  near  that  time.  It  is  said  to  be 
determined,  that  the  petitioning  creditor  has  made  his  elec- 
tion(6);  and  it  is  odd,  if  the  petitioning  creditor  and  the 
other  creditprs  are  in  the  same  situation,  that  they  should  be 
in  a  different  situation  as  to  this.  The  petitioner  prays  an 
account  of  what  is  *  actually  due ;  and  it  seems  a  fair  offer 
upon  his  part  to  go  to  to  accoimt.  The  proper  order  now  is 
to  take  an  account,  of  what  is  actually  due  to  the  petitioner 
ftom  the  bankrupts;  and  I  must  reserve  a  dividend  to  the 
tiftent  of  the  verdict.      ' 


Qn  the  ISth  June  the  creditor  was  ordered  to  elect  in  a 
fertmght(7). 


(6)  Ex  parte  Ward:  Ex  parte 
iemi,  1  Atk,  163, 154.  That  is 
Mr  the  law.    Post,  Vol.  Ill,  2. 

(7)  The  general  rale  had  been 
itUled,  that  election  conld  not  be 
coBpelled  before  a  dividend,  ex- 
^  a  special  case :  1  Cookers 
Ami.  loir,  130,8th  ed.  153.  Ex 
meCailow,  post, Vol.  Ill,  1.  Ex 


parte  Sharpe,  Xh  20Z.  Ex  parte 
Granenor,  XIV,  587;  bat  by 
Stat.  6  Geo.  IV.  c.  16.  s.  59.  the 
creditor  cannot  claim  ander  the 
commission  withoat  relinqaish- 
ing  his  action ;  and  his  proof  or 
claim  is  an  election.  See  the 
notes,  III,  2.    XIV,  588. 


[  ♦160  ] 
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l'~-  POOLE,  Ex  parte. 

Jme  Sd. 

Deeds  not  de-  T>ETITION  by  assignees  of  a  bankrupt  partnership  for  m 
livered  op  Dp-  order  upon  a  mortgagee,  whose  title  was  affected  by  tft 

bLk^'*^'^  "*  bankruptcy,  to  deUver  up  the  title-deeds,  and  an  deeds  rdatfa 
^  ^*      to  this  estate. 

Lard  Chancellor, 
I  cannot  do  it  upon  petition.    The  best  way  would  be    i 
bring  an  ejectment. 

For  petition.  > 

That  would   not  do;  because  petitioners  want  the  tiiJ 
deeds :  besides,  the  legal  interest  is  in  the  bankrupt 

Lord  Chancellor, 
The  title-deeds  may  make  it  necessary  to  bring  a  bilL     ^ 
to  the  legal  interest  being  in  the  bankn^t,  since  the 
ruptcy  it  is  in  the  assignees. 


1790.  COLMAN  V.  CROKER. 

June  4/A. 

Upon   bUl  by  ^EORGE    COLMAN,   jun.   Committee   of  his    fatim 

son^Committee  George  Colman  a  lunatic,  brought  a  bill  to  set  ao^ 

of  bis  father,  a  ^  voluntary  settlement  made  by  the  lunatic  in  trust  for  tl 

InnaUc,  to  set  Defendant  Mrs.  CroJcer,  who  hved  with  hun. 
aside  a  yolon- 

tary      ^  -^    . 

settle-  '■         -I      ^''  ^tf^^f  ^^'  Defendants,  moved  for  an  order  to  9^ 
ment  by  him,    ^^  plate,  linen,  china,  &c.  to  let  die  house,  and  to  bring  tS 
motion  for  De-  whole  property  into  Court,  upon  the  ground  of  the  danger 
fendaat  to  let  dilapidations,  and  that  tiie  house  was  unproductive;  anddP' 

the  house,  sell  therefore  it  would  be  for  the  benefit  of  the  Committee, 
the    farniture, 

&c.  and  bring 

the  whole  into  Sohctior  General,  cofdrd. 

Court,  refused,  "^^  ^^Q  ^^  ^  ^^  ^^^^  ^^^^  settlement,  as  being  voluntary 
Plaintiff  not  and  obtained  by  fraud.  The  lunatic's  property  is  not  sufBciei 
consentiDg.        to  pay  his  debts. 
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hard  Chancbllor.  1790« 
If  it  18  not  consented  to,  I  cannot  do  it.    As  to  the  fraud,  ^  ^^^"^w 
there  must  be  some  creditor  to  complain  of  that ;  and  he  must  9. 
put  himself  into  a  situation  to  complain  by  getting  judgment  Croker. 
for  his  debt,  and  stating,  that  by  the  settlement  he  is  de-  Creditor,  to 
frauded.    But  I  cannot  without  consent  of  Plaintiff  make  any  >"P«*<5h  a  set- 
order,  that  may  prejudice  his  title,  -      , 

"^  ^    ^  fraud,  mast 

state,  that  he  b  defrauded  by  it,  and  get  jadgmeni  for  his  debt 


1790. 
HUGHES  r.  HUGHES.  Jt^ne  Ath. 

Z  Bro.C.C.  S7. 
SOLICITOR  GENERAL  moved,  that  a,  receiver  might    Whether  re- 
be  at  liberty  to  distrain  for  rent.  ceiver  should 

get  an  order  to 

Lard  Chancellor.  ^"*"»°  ^^  ^""^ 

h  not  the  common  order  for  the  tenant  to  attorn  to  the  ^  ^ 

lecdver? 


Qumre. 


SoUcitar  General. 
The  person  having  the  legal  estate  must  distrain ;  it  must 
be  in  his  name. 

Lard  Chancellor. 
I  thought  not ;  but  that  the  attornment  gave  the  right  to  the 
deceiver.  It  is  necessary  to  compel  the  tenant  to  attorn,  tf 
JQU  had  the  attornment,  you  must  distrain  in  the  name  of  the 
lecmer,  not  of  the  other,  because  there  is  no  privity.  But  it 
18  •very  immaterial,  whether  it  is  granted,  or  refused.  The  [  *  162  ] 
•A^gul^  says,  it  has  been  sometimes  granted,  and  sometimes 
lebaed ;  and  Lord  Narthinsttan  took  it,  as  I  did. 


Mr.  Miifard  mentioned  Pitt  v.  Snawden,  3  Atk.  750 ;  where 
ijnAHardwicke  says,  receivers  need  not  apply  for  an  order  to 
^btrain ;  and  he  wondered,  why  they  did  so ;  because  it  gave 
the  tenant  an  opportunity  of  conveying  away  his  goods ;  as  the 
Court  never  makes  an  immediate  order  of  distress ;  but  allows 
^  iiitare  day  upon  such  application :  but  if  any  doubt,  who 
W  the  legal  right  to  the  rent,  then  an  application  would 

be 
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1790. 


Hughes 
Hughes. 


be  proper ;    as  the  distress  must  be  in  the  name  of 

person  (8). 

Lord  Chancellor. 
It  is  very  immaterial,  whether  it  is  granted  or  no  (  9  )• 

(8)  In  that  case  it  does  not    stated  to  be»  that  a  receiyer 


appear,  whether  there  had  been 
an  attornment. 

(0)  In  Brandon  v.  Brandon^ 
5  Madd.  473,   the  practice  is 


at  his  own  discretion  distrain 
one  yearns  arrear ;  but  for 
an  order  is  necessary. 


1700. 

June  12th. 

2Cox,2aS. 
Assignment  of 
rents  and  pro- 
fits, or  of 
deeds  is  an 
equitable  lien ; 
and  assignee 
may  in  equity 
insist  upon  a 
mortgage. 

[163] 

1790. 

June  12th. 


WILLS,  Ex  parte. 

Lord  Chancellor. 
AN  assignment  of  rents  and  profits  is  an  odd  way  of  ccm- 

vejring ;  but  it  amounts  to  an  equitable  lien ;  and  would 
entitle  the  assignee  to  come  into  equity,  and  insist  itpon  a 
mortgage.    An  assignment  of  deeds  alone  is  sufficient  for  that 
purpose:  and  in  this  case  there  is  a  covenant  for  fiurther 
assurance. 


STADGROOM,  Ex  parte. 


1  Cooke's  B.L.  HPHE  bankrupt  had  before  the  bankruptcy  given  the  peti- 
tioner among  other  securities  for  a  debt  two  biDs  of  sale 
of  two-sixteenths  of  a  ship,  not  at  sea  (10),  one  of  which  he 
afterwards  got  back  by   a  stratagem.      The    question  was 

tner snares ot a  ^i^g^jj^j  tjjjg  ^^s  a  sufficient  possession;  or  within  statute 

8hip,notat.e..  ^^j^^    ^   jg   ^  „   (,i) 

were  witbm  ^      * 


7th  ed.  337. 

2  Cox,  234. 

Q^(lerel  whe- 


2Uac.l.c.  19. 
«.  11;  or  whe- 
tber  transfer 
of  bill  of  sale 


(10)  If  at  sea,  it  is  out  of  the 
statute,  if  the  muniments  of  the 
ship  are    delivered.  Bourne  v. 

were  sufficient  ^""^^^  ^  ^^*-  1^^-     ^^^»  v- 
delivery  of  pos-  ^^athcote,   1  Atk.  100.     2  Ves. 

session.  Also 

whether  it  is  affected  by  the  Registry  Act. 


272.  G22.  2  Term  Rep.  K.  B. 
462.  494.  Ibid.  3.  267.  40e. 
1  Bro.  C.  C.  126. 

(II)  Ryal  V.  Rowle$,  1  Fei» 
348. 
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Mr.  Mansfield,  for  the  assignees. 
He  might  have  gone  to  the  ship,  and  have  given  actoal 
joBsession,  though  but  of  a  part.    If  they  had  made  actual  as- 
ngnments  without  delivery  of  possession^  they  would  be  void. 

Mr.  Lloyd,  for  petition. 
The  bankrupt  had  only  twonsixteenths  of  the  ship.     The 
tatute  has  never  been  carried  so  far. 

Solieiiar  General  mentioned  a  Nisi  Prius  case  at  Durham 
rhere  Mating  had  assigned  two-sixteenths  of  a  ship,  which 
ame  into  port  time  enough  before  his  bankruptcy  for  pos- 
session to  have  been  given ;  which  was  not  done :  and  yet 
le  believed,  it  was  ruled  to  be  good  (IS). 

Lord  Chancellor. 
Certainly  according  to  the  general  rule  possession  is  to  be 
l^en:  but  in  case  of  assignments  of  shares  of  a  ship  there 
leems  to  be  no  other  way  of  giving  it,  than  this.  Nor  does  it 
a^ipear,  the  bankrupt  ever  acted  as  owner  of  it  from  that  time. 
At  first  sight,  I  should  have  held,  that  the  transfer  might  be 
complete  by  a  transfer  of  the  instruments.  It  would  be  an 
olgection,  if  it  was  a  transfer  of  the  whole.     I  will  think  of  it. 

For  Assignees. 
Another  objection  is,  that  it  will  be  void  upon  the  registry  act. 

Lord  Chancellor. 
I  do  not   remember,  whether  that  operates  upon  a  share 
^]r :  but  it  is  worth  looking  into  upon  that  also. 

Solicitor  General  said,  he  believed,  that  case  was  taken 
of  in  the  registry  act  (  13). 

prayer,  that  the  share  of  the 
ship,  of  which  the  Petitioner 
held  the  bill  of  sale,  shoold  be 
sold  before  the  Commissioners ; 
and  the  produce  should  be  ap- 
plied in  discharge  of  his  debt; 
and  that  he  should  prove  the 
deficiency,  1  Cookers  B.  L.  7th  ed. 
338.  dth  ed.  358.  See  the  Bank- 
rvpt  Actf  6  Geo.  IV.  c.  16.  s.  72, 


1790. 


Stadgroom, 
Ex  parte. 


(12)  Solicitor  General  said  he 
klieved,  the  case  was  in  the 
tarn  Rep.  K.  B,  There  is  a 
eue  of  Atkinsony.  Mating^  2  T. 
Sep.  482 :  but  it  cannot  be  the 
line. 

(J3)  Mr.  Cooke  states,  that 
dds  petition  being  again  argued 
in  the  2d  of  Awjfust  the  order 
ras    made,  accordiog    to    the 


[  164] 
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1700. 

Jwne  tort.  WYNNE  i^.  LORD  NEWBOROUGH. 
3  Bro.  C.C.  87. 

Motion  by  a  TJNDER  the  will  of  Sir  John  Wynne  Lord  Newbaraugh  m 

remote  re-  tenant  for  life,  subject  to  a  trust  term;  remaindfr  to  hi 

munder-man     ^^  and  other  sons  in  taU,  remamder  to  his  brother  GIfm 
and  tenants  to    -_.         .    ^- 

.    .  JVynne  in  the  same  manner, 

restram  re-  ^ 

ceiver  from  Motion  on  the  part  of  Glynne  Wynne  and  eighty  tenanti 

ejecting  te-      ^^^  Price  the  receiver  should  be  restrained  from  prooeedin, 

nant8»  refused  to  turn  them  out  of  possession;  that  they  might  remafai  i 

widi  costs;       possession;  and  for  an  inquiry,  whether  that  was  not  forth 

their  interest    benefit  of  the  estate.    The  trustees  did  not  interfere, 
not  being  suf- 

ucient 

Mr.  Mansfield^  for  the  motion. 

The  receiver  had  the  usual  powers  of  setting  and  lettin, 

with  the  approbation  of  the  Master ;  but  without  that  or  con 

munication  to  the  trustees  he  has  brought  ejectments  upon  dc 

mise  of  a  mortgagee,  who  has  been  paid  his  interest,  and  doe 

not  desire  to  be  paid  off:  and  has  given  notice  to  quit  to  thes 

tenants,  who  have  regularly  paid  their  rent.    The  affidavit 

say,  raising  the  rents  will  in  the  end  be  of  considerable  pre 

Judice  to  the  estate,  though  now  by  harassing  the  tenants  i 

may  be  increased  by  it.     There  was  an  agreement,  that  h 

and  the  tenants  should  name  each  one  person  to  settle  the  in 

crease  of  rent.    That  he  does  not  deny;  nor  that  theyha?< 

[  ♦  165  ]      given  him  offence  by  voting  ♦  contrary  to  his  inclination  ai 

the  last  election ;  and  this  is  on  the  eve  of  another  electioii 

But  it  is  sufficient  for  this  motion,  that  he  was  proceeding  U 

dispossess  tenants,  who    regularly  paid  their  rent,    withool 

approbation  of  the  Master.      The  powers  of  a  receiver  an 

so  far  to  be  checked,  that  a  Master  must  approve  any  alteratiol 

of  the  estate,  xmless  upon  some  particular  emergency. 

Mr.  Richards  expressed  Lord  NewborougVu  iq>probatioii  c 
what  had  been  done. 

Solicitor  General,  for  the  receiver. 
He  did  not  apply  to  the  Master,  because  he  was  told,  it  wi 
not  usual,  where  the  purpose  was  merely  to  set  and  let  for  on 
year;  so  if  he  was  wrong,  it  was  a  mere  mistake. 


Wynne 

V. 


Receiver  is  to 
let  the    estate 
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-  •  •  "     ■ 

Lord  Chancellor.  Hqo. 
Nobody  interested  in  the  estate  has  made  any  complaint. 
Neither  the  tenant  nor  Glynne  Wynne  have  any  thing  to  say  to 

it   Upon  what  ground  of  interest  of  their's  would  they  apply?  Lord  New- 

A receiver  is  to  let  the  estate  to  the  best  advantage:  perhaps  borough. 
it  may  have  been  underlet.     The  question  is,  whether  it  is 

better  managed  by  keeping  these  tenants  or  not.     But  the  TiJ"  u^T'^j" 

lentsare  not  to  be  raised  on  slight  grounds;  nor  can  he  turn  vantage*  but 

out  the  tenants  without  application  to  the  Master;  and  I  do  he  cannot  raise 

not  know  how  to  make  a  distinction  between  leases  for  one  year  the  rents  upon 

andi  others  (14).     It  will  come  round  to  him  in  some  way  or  slight  grounds; 

other;  but  somebody  interested  in  the  estate  for  life  or  the  °®'*   ^^^^    ^^^ 

term  ought  to  apply.  tenants  norjet 

The  motion  must  be  refused  with  costs.  .,,     ^ 

year  without 


LODGE  ancIFENDAL^  Bankrupts.    (Ex  parte  Assignees        r  jgg  i 

of. )  1790. 

June  12M. 

T&nOS  John  Lodge  ^en.  James  Lodge,  and  John  Lodge  jun.  Creditors  of 
I  entered  into  partnership ;  which  continued  till  the  death  a  partnership, 
[  fSJolm  Lodge  sen.  m  1774.     He  bequeathed  aU  his  personal  which  failed  in 

Mate  after  payment  of  debts  and  legacies  to  the  surviving  J^^  y^    s,  a- 
'  -x_  1.11  . 1    1  .      ./.        rwii      lowed  to  come 

partners;  and  appomted  them  executors  with  his  wife.     The  .. 

wming  partners  continued  to  carry  on  the  trade  under  the  rate  estate  ^of 

I   ime  firm,  and  the  old  articles  till  1776;  when  the  partner-  one  partner  in 

ddp  was  dissolved  by  consent,  without  coming  to  an  account ;  respect  of  ef- 

Iwtbjr  agreement  between  them  James  Lodge  was  to  be  liable  fccts  taken  out 

to  the  debts.     Upon  the  same   day  a  new  partnership   com-  ®t  "*®  partner- 

Miced  between  James  Lodge  and  Doctor  Feudal,  who  ad-  *  .'^     ^ 

Uneed  1S,000/.  to  the  partnership  as  his  share;  and  James  ,j-:-:4„  ^c  ^^ 

I^oige  furnished  an  equivalent  in  articles  of  trade ;  and  had  other. 

die  whole  management  of  the  trade ;  Fendal  being  a  physician, 

nd  utterly  unacquainted  with  it.     In  March  1778  the  partner- 

dtip  became  bankrupt.     Before  that  event  James  Lodge  had 

trithont  the  knowledge  of  the  other  partner  paid  several  of  the 

YoL.  L  M  debts 
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1700.         debts  of  the  former  partnerships,  and  private  debts  of  hb 


own,  with  the  property  of  the  last  partnership  to  the  amoiinl 

p  of  above  36,000/.    An  order  was  obtained  by  the  separate  ct& 

BankniDte,     ^^^^^  ^^  Lodge  to  prove  under  the  joint  commission.    Undei 

(&  parte      application  of  several  creditors  of  the  last  partnership  to  prove 

ees  of.)   against  the  separate  estate  o£  Lodge  for  the  sum  taken  out  oJ 

the  partnership  the  Commissioners  admitted  them :  but  iqKmlfai 

petition  of  his  separate  creditors  that  the  proof  might  be  ex« 

ponged,  the  Lord  Ckancellar  thought,  that  considering  IIms 

nature  of  the  case,  it  was  not  proper  for  the  Commisskoiefii 

to  determine  it;  but  that  there  ought  to  huve  been  a  petitkn 

for  an  order:  upon  which  a  petition  was  presented  bytfw 

assignees  of  the  last   partnership,   that   the  joint  crediton 

might  be  admitted  to  prove  against  the  separate  estate  cf 

Lodge  in  respect  of  the  effects  taken  by  him  out  of  the  pari* 

nership. 

Solicitor  General,  for  the  petition. 
A  bill  filed  by  some  of  the  creditors  of  the  old  partnership  to 
have  great  part  of  the  effects  of  the  last  considered  as  tb 
[  ^167  ]  effects  of  *the  old  partnership,  was  dismissed.  In  this  CMm- 
the  partnership  was  very  short,  only  two  years.  Lodge  bid 
the  whole  management;  and  applied  the  partnership  fffsctP 
to  purposes  totally  unconnected  with  it  without  the  privjtj  of 
the  other ;  which  being  a  fraud,  the  Court  will  aDow  the  pailr 
nership  to  be  creditors;  as  in  the  case  of  Fordyce  befipi 
lAordi  Bathur8t\  which  was  so  determined,  because  there  mn 
no  authority  by  the  other  partner. 

Mr.  HoUist,  contrd. 
It  was  the  duty  of  Fendal  to  see  to  the  disposition  of  dM 
property ;  and  that  the  business  was  carried  on  properly.  Il 
does  not  appear,  that  the  separate  estate  of  Lodge  urn 
benefitted  by  this.  Ex  parte  Parker,  7di  of  Augusi^  17W 
your  Lordship  dismissed  a  petition  by  assignees  under  a  ac(pa 
rate  commission  to  be  let  in  as  creditors  under  a  joint.  491MB 
mission  for  a  siun  brought  into  the  partnership  by  one  pfyrtM 
beyond  his  share.  Ex  parte  Burrel,  22dJuljf,  1783,  1  Cdoie 
B.  L.  556,  and  the  other  cases  there  cited  were  to  the 
point.    So  Ex  parte  Fere,  before  your  Lordship. 


\ 
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Mr.  Manffield.  1700, 

In  those  cases  it  was  held^  that  by  the  consent  of  the  party    xquok^  ad 
die  sqMrate  property  became  part  of  the  joint  stock.  Fkndal. 

BanknipUu 
Lard  Chancellor*  (Ex  parte 

Against  the  petition  it  is  argued  from  the  reverse  of  the  Assignees  of.) 
ose,  which  does  not  seem  to  apply.    In  those  cases  of  sepa-    Assignees  na-^ 
nte  debts  offered  to  be  proved  against  the  joint  estate  the  ^®"*  separate 
|Riicq>le  of  the  rule  I  take  to  be  this :  that  where  one  partner  commission 

ks  brought  into  the  joint  estate  a  sum.  the  creditors  rely  upon  .  .  ^ 

.  '^    ^       upon  jomt  es- 

tte  ostensible  state  of  the  fiind ;  and  give  credit  accordingly.  ^^^  f^^  ^  ^^^ 
Bnt  here  in  fraud  of  the  contract  one  partner  has  taken  out  a  broueht  into 
eertiinmnn.    The  petitioners  state  simply  this,  that  money  hab  the  partner- 
been  taken  out  of  the  partnership  stock  by  one  partner  without  ship  beyond 
fte  privity  of  the  other;   and  the  question  is,  whetiier  they  ^^^  share;  for 
•ban  go  upon  the  separate  fimd  on  behalf  of  the  joint  ere-  cf«^'|^"  ^c^J 
Oton,  or  whether  by  means  of  tiiat  firaud  it  shall  belong  to  his    ...  ^ 

npimte  creditors,  any  more  than  it  would  have  belonged  to  ^^  f^^^ 
kin.     It  has  certainly  gone  to  increase  his  separate  estate. 
Hose  cases  are  not  applicable  in  specie  to  this  particular  case» 
Ton  have  produced  no  case  upon  an  application  of  this  kind. 

Fbr  petition.  [  168  ] 

There  is  a  case  Ex  parte  Drt^e,  cited  in  Ex  parte  Lanoy 
Hmier,  1  Atk.  225,  I  Cooke's  B.  L.  556,  where  a  partner  had 
\AeDL  out  of  the  partnership  stock  more  money,  than  his  share 
mNmted  to ;  and  Lord  Talbot  admitted  the  partnership  ere- 
fitoni  to  come  upon  the  separate  estate  for  so  much.  But  your 
iKudthip  has  hi  some  later  cases  expressed  some  doubt  about 
4ie  principle  of  that  order.  The  case  Ex  parte  Vere  was  dcr 
died  as  a  case  of  privity:  there  was  a  constant  communication 
tf  the  houses  niLondon  and  Manchester. 

Lotd  C9ANC£tlV0R« 

Ihis  comes  within  the  compass  of  two  years.  This  was 
Mftsinly  taken  out  of  the  partnership  stock ;  and  it  is  very 
Weak  to  ^stinguish  this  case  from  that  of  Fordyce{\5)* 

I  tiiink, 

(15)  Est  parte  Oust,  iCoolufi  Bank.  Law,  585,  506,  ed.  7. 631,  ed.  8 
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1790. 


Lodge  and 
Fbndal, 

Bankrnpts. 
{Ex  parte 

Assignees  of.) 
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I  diinki  the  petitioners  should  be  adnutted  to  prove;  ti 
8o  de  bene  esse  {16). 


(16)  Lord  Thurlow  appears 
finally  to  hare  dismissed  the  pe- 
tition; considering  this  |is  not 
amounting  to  a  ease  of  fraud : 
Ex  parte  SatSan,  1  Cookers  B.  L. 
534,  530,  ed.  8;  JS!x  parte  Harris, 
2  Ves.  8f  Bea.  210.  In  such  a 
case  of  fraud,  as  distinguished 


from  contract,  a  solvent  pa 
having  paid  the  joint  debti 
post.  Ex  parte  Turner ,  Vol 
243 ;  Ex  parte  Mnshfarth,  X 
Paley  v.  Field,  XII,  435) 
mitted  to  prove  under  a  ae] 
commission.  Ex  parte  ] 
tiVes.  fy Bea.  21. 


iTflO, 
•lime  12/A. 
Assignees  of 
t>ankrupt  made 
no  dividend, 
but  thirteen 
years  after  the 
bankruptcy 
bad  from   the 
produce  of  the 
property  ac- 
cumulated 
enough  to  pay 
fifteen  shil- 
lings in  the 
pound :   sale 
and  distribu- 
tion ordered 
on  petition  of 
one  creditor. 


[169] 


GORING,  Ex  parte. 

^IR  George  Colebrooke  became  a  bankrupt  in  1777.  'A 
time  of  his  bankruptcy  he  was  seised  in  fee  of  an  < 
subject  to  a  jointure  to  Lady  Colebrooke;  and  to  4000/. -ti 
if  she  should  survive  him,  and  a  charge  for  younger  chU 
He  was  tenant  for  life  of  estates  in  Scotland  of  SOOO/.  a 
which  were  out  upon  lease,  and  htid  continued  so  ever  i 
and  was  possessed  of  100/.  a  year  in  London  of  a  share  ii 
New  River  water  works ;  and  had  other  property,  soffidf 
sold,  to  pay  about  twenty  shillings  in  the  pound.  The  am 
had  made  no  dividend ;  but  had  lent  two  sums  of  24*,000 
SOOO/.  upon  mortgage ;  and  froiti  the  interest  and  the  rent 
profits  had  accumulated  a  fund  sufficient  to  pay  about  i 
shillings  in  the  pound.  Goring  representative  of  Nash  i 
ditor  for  SOOO/.  petitioned,  that  the  assignees  should  aei 
for  what  they  had  received ;  that  the  two  sums  lent  upon 
gage  might  be  called  in ;  that  the  estates  of  the  bankrupt : 
be  sold ;  and  the  produce  distributed. 

Solicitor  General  and  Mr.  Miiford,  for  the  petition 

These  two  sums  ought  to  have  been  distributed,  instc 

being  lent  out.     It  is  admitted,  that  the  24,000/.  waa  li 

James  BarweU  an  assignee ;  the  other  to BarwelL 

an  assignee,  or  the  brother  of  one.  Suppose  this  m< 
expedient,  can  your  Lordship  say  thirteen  years  after  the 
ruptcy,  that  this  is  a  distribution?    The  petitioner  is  th< 

eonsidi 


CASES  IN  CHANCERY.  J  69. 

comtderable  creditor  besides  the  BarweUsy  who  oppose  this  -       1700. 

petidon.    Ex  parte  Matthews,  before  your  Lordship.  ^^"^-^ 

^  ^  -^  *  Goring, 

E9  parte* 
Mr.  Mansfield^  contrd. 

It  was  considered  to  be  for  the  advantage  of  the  estates^  that 

diqr should  not  be  sold^  at  least  not  yet;  and  this  has  been  the 

KDK  of  all  the  creditors ;  for  till  the  death  of  Nash  there  was 

10  application ;   and  the  only  person  now  complaining  is  his 

lepiiBentatiye.    The  mortgage  was  on  purpose  that  the  money 

nigfat  carry  interest 

Lord  Chancellor. 

Thirteen  years  have  elapsed  since  the  bankruptcy.    If  it 

tans  out,  that  the  assignees  have  kept  money  in  their  hands 

mwarrantably,  my  opinion  is,  that  you  need  not  go  into  the 

jAUy  as  to  the  manner,  in  which  they  have  employed  it;  for    Asiignee  of   • 

arasagnee  must  not  keep  money  in  his  hands  (17).     As  to  bankrupt  must. 

proceeding  imder  the  commission  to  sell  the  estate,  they  must  °®^  *®®P ,  ™®'" 

hne  an  order  from  the  Court :  I  do  not  recollect  any  statute,  ^^^ ,        ** 

wUeh  gives  authority  to  the  Commissioners  to  decide,  whether  fjonnni-gione-- 

ai:estete  should  be  sold,  or  not.    Any  creditor  has  a  right  to  q^^  ^  decide 

haie  the  estates  of  the  bankrupt  sold,  and  the  produce  divided;  whether  an  es- 

Qorwin  the  prudence  of  the  plan  pursued,  or  the  consequences,  tate  of  bank- 

caabk  the  Court  to  prevent  the  sale.    If  the  law  would  give  "^P*  ^^f^^  ^® 

M  that  discretionary  authority,  perhaps  it  would  be  wise;  but         '  ^^ 

19  it  does.  I  cannot  exercise  it.    This  is  a  hard  case,  if  the  ,       . 

,        1      ,  ,     an  order   for 

intioD  is  brought  obstinately,  now  that  they  have  got  so  near  g^|^ .         ^^^ 

dbe whole  sum,  to  have  the  estates  sold,  instead  of  being  re-  ditor  has  a 

to  the  bankrupt :  but  though  I  suspect,  it  would  be  ad-  right  to  insist 

U8  for  things  to  go  on,  as  they  do  at  present,  if  they  on  it, 

aeoouDt  from  time  to  time  (and  there  may  be  a  case  so  stated, 

diat  it  may  appear  to  the  Court  to  be  advantageous)  yet  if  the 

€ider  for  sale  is  pressed  for,  I  cannot  refuse  it;  and  the  petition 

tf  any  one  *  creditor  is  sufficient.    I  remember  in  the  case  of  a      r  •  j>jfQ  1 

WetiLulia  estate  I  did  not  think  myself  at  liberty  to  speculate 

^Nm  aflSdavits.    There  is  no  reason,  why  this  mortgage  money 

Aoold  not  be  paid  in.    The  creditors  vrill  be  entitled  to  inte- 

rest^ 

(17)  StaL  6  Geo.  IV.  c.  16,    charged  with  interest  at  20  per 
1.194,  requires^  that  he  shall  be    cent.  HilUardCi  Ckue,  ante,  69* 
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1700.  '^^^  ^  ^^®  estate  produces  more  than  will  satisfy  the  del 

^^v^  They  must  satisfy  this  creditor :  the  order  must  be  tbft 

irORiNO,  go  before  the  Commissioners  for  an  account  to  be  tak 

pane.  ^^^  estates  to  be  sold  ( 19). 

Creditors  of  ^      ^ 

bankmpt  eu-  (iS)  fip  parte  Morris,  ante,  182;  post.  Ex  parte  Miib, 

tiUedtointe-  295.  Ex  parte  Clarke,  IV,  Qll.  Ex  parte  Reeve,  IX,  608. 

rest  if  a  sur^  .^^^  j^     ^^^^  afterwards  advertUed  for  sale, 

plas.  ^ 


1790. 
June  14M. 


PAYNE  V.  COLLIER. 


Trast  fund,      "D  Y  the  marriage  settlement  of  John  Dyer  Cottier  a  tr 
which  under  a  A^  ^^  ^^^  ^,^  ^  p^^^  ^  .^^  ^^3  ^  p^,  ^, 

\  .      '  terest  upon  good  and  sufficient  security  part  of  the  fun 

m^  had  been  *"^^"**  ^^  3000A  according  to  the  recital;  but  in  the  c 
iMit  decreed  ^  P*^  there  was  no  limitation  as  to  quantity.  In  pi 
to  be  paid  into  of  this  power  the  trustees  lent  the  husband  dOOCML  bein 
Conrt,  the  the  whole  of  the  fund,  upon  his  and  his  fiither*8  bondi 
trustees  repre-  having  been  repaid,  the  trustees  brought  a  bill  to  hi 
sentiog  It  to  |.emained  due  paid  into  the  Bank  in  name  of  the  A^ 
'**  ^•op'r*     General  for  the  purposes  of  the  settlement,  and  dent 

out  of  the  estate^    They  stated^  that  they  conceived  ^ 

to  be  in  danger* 

SoUeitar  General^  for  Defendants. 
This  demand  cannot  be  resisted;  but  firom  the  p 
circumstances  the  Defendants  ought  to  have  some  im 
as  to  time.  When  this  money  w&s  lent,  it  was  princ 
the  security  of  the  father,  who  was  in  very  good  circun 
He  has  since  bepome  involved  by  being  security  for  andi 
3000/.  of  this  fund  has  been  paid,  partly  before,  an 
(Since  the  bill  filed ;  and  they  s|iy,  they  are  engaged  i 
tensive  trade;  and  in  seven  or  eight  months  will  be 
pay  the  whole ;  whereas  pressing  them  for  it  now  may 
them  firom  proceeding  in  their  trade, 

r  171  ]  Lord  Chancellor. 

I  am  afiraid,  I  must  order  it  to  be  paid  in  immedi 
the  tpfst^s  rep^iept^  it  to  be  in  danger.    Though  1 1 


CASES  IN  CHANCERY.  17% 

ineSned  to  allow  them  time,  I  camiot.    But  in  the  recital  the         1790. 


power  is  to  lend  3000/.  of  the  fund,  though  in  the  contracting 

port  it  is  not  limited :  upon  that  the  parties  would  be  entitled  ^^ 

to  come  into  this  Co^urt  to  have  the  settlement  reformed  accord-  Collibr. 

log  to  their  intention  declared  in  the  recital  (20)  and  for  a  Settlement 

declaration,  that  the  trustees  were  not  competent  to  lend  more  reformed  ue* 

than  8000/.    As  that  is  the  case,  perhaps  it  would  be  the  wisest  f  ^^'^g;  to  the 
1  11       A         .^       i_       !_•  i_  xi_  intention  de- 

way  m  the   trustees  to  allow  them  tnne,  by  which  they  may    ,     d  '    r^ 

aeeure  themselves  from  the  consequences  of  having  exceeded  ^j^^ 

ftdr  authority.     Let  him  pay  it  in  at  the  Bank  in  the  name  of 

the  AceauHiani  General  in  trust  in  the  cause :   but  I  cannot 

ghre  costs  out  of  the  estate  of  the  infant.    The  Defendants 

teust  pay  costs* 

On  the  llth  November^  1790,  a  motion  was  granted,  that  the 
AccomUant  General  should  be  at  liberty  to  receive  and  lay  out 
apart  of  this  fund  remaining  due,  which  Defendants  were  ready 
to  pay;  and  to  apply  the  interest  and  dividends  according  to 
fte  decree  and  settlement.  The  Accountant  General  conceived, 
Aat he  could  not  do  this  without  an  order;  as  the  decree  had 
Aeeted  the  whole  sum  to  be  paid, 

(SO)  Settlement  not  reformed  Will,  made  upon  a  mistake  of 

aecording  to  the  intention,  where  testatrix,  not  altered  to  comply 

Bolhiog  iehort  the  words  to  do  with  the    intention,   where    no 

it  bj:  the  recital  being  merely  words  to  shew,  what  the  will 

gnieraly  and  with  reference  only  would  have  been,  if  that  mistake 

to  what  followed.  Doran  v.  jRoav,  had  not  happened.  Smith  v.  Mail- 

Htej  ^1.  land,  post,  302. 


1700. 

BUTRICKE  V.  BROADHURST,  ^^  14/A. 

3J9ro.C.C.88. 

pLAINTIFFs  husband  by  hi^  will,  of  which  she  was  sole    Hnsband  de« 
executrix,  gave  all  bis  estates  both  real  and  personal  to  ^^®d  all  his 

ftnatees  upon  trust  to  permit  her  toteceive  the  rents  and  profits  ^^  *°"  P®'" 

^     sonal  estates 

in  trust  for  his 

wife  for  life,  provided  she  should  not  marry;  and  made  her  executrix. 

The  tmstees  not  acting,  she  took  possession.     After  receiving  rents 

and  profits  for  five  years  not  allowed  to  elect  to  take  a  sum  under  mar* 

riage  settlement,  without  special  ground*  as  that  from  the  sitaatiou  of  the 

property  it  was  doubtfol,  what  would  be  the  result* 
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1790.  for  life,  provided  she  did  not  marry  agwu    She  proved  the 

n  "^"^  will.    The  trustees  never  acted;  and  she  received  the  rents  and 

^  V.  '  profits  for  five  years  after  his  death ;   and  then  filed  a  billi 

BROADUUBfT.  claiming  to  elect  to  take  an  interest  in  a  trust  fund  of  2O0OL 

under  her  marriage  settlement  instead  of  the  estate  under  the 
will. 

Solicitor  General,  for  Plaintiff. 
She  mighty  if  called  upon^  have  made  her  election.  She  re* 
ceived  the  rents  and  profits,  because  there  was  nobody  else  lo 
take  any  care  of  them.  If  the  bill  had  been  filed  against  herj 
the  trustees  taking  no  care  of  the  interests  of  cestuy  que  irutii 
it  would  have  been  competent  for  her  to  say,  she  only  meant  to 
perform  the  office  of  executrix,  and  received  the  rents  and  pro- 
fits, because  nobody  else  would;  and  that  she  was  ready  to  ac« 
count  according  to  the  will;  that  is,  claiming  the  rents  and 
profits  herself  for  life ;  or  upon  the  other  hand,  that  nothing 
was  done,  but  acts  of  necessity;  and  that  she  might  elect.  I 
cannot  find  a  case,  except  that  upon  the  will  of  the  Duke  ol 
Montague  J  LordBeauUeu  v.  Lord  Cardigan^  Amb.  533,  and  in 
Browne's  Parliamentary  Cases :  and  in  that  case  the  acts  were 
very  various,  and  more  in  number  than  in  this.  Supposing 
there  was  no  real  estate,  no  more  evidence  arises  firom  her  pos- 
sessing herself  of  the  interest  of  the  personal  property,  than  ol 
the  principal ;  as,  being  executrix,  she  must  have  received  the 
interest  in  order  to  accoimt  for  it ;  and  she  could  not  withoat 
a  decree  have  given  any  to  the  devisees  over;  for  by  thQ 
will  they  could  have  nothing  until  her  decease  or  marriage. 

Lord  Chancellor. 

I  thought  Lord  Northington  tolerably  well  founded  in  thai 

Party  having    case;  but  it  was  determined  otherwise  in  the  House  of  Lords; 

right  of  elec-    who  decided,  that  the  right  of  election  lasted  fifty  years.     3iit 

tion  may  file     ^U,  that  was  determined  by  it,  was,  that  under  circumstances  i1 

.         may  last,  till  the  whole  affair  is  wound  up,  and  the  trusts  exe 
property  clear-  ,     _  _       .^  ,     -r^,  .. «,,,«,,,  .i,  , 

cd  in  order  to  ^^^^"'    *  agree  now,  that  if  the  Plamtift  had  filed  a  bill,  stating 

elect  to  ad-      ^^^  ^^^  ^^^  ^^^  know  tlie  state  of  the  fund ;  and  desiring  Xi 

Vantage.  have  the  debt  and  legacies  paid,  and  the  property  cleared,  tha 

she  might  elect  to  advantage,  she  might  have  done  so.     So  i 

the  other  parties  had  filed  a  bill,  it  could  only  have  been  t* 

fore 
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fSpfce  her  to  make,  her  election.    But  here  having  taken  pos-  1700, 

under  the  will,  and  the  estate  being  a  free  fund  from  the 


Igcginning,  I  cannot  think  of  a  principle,  upon  which  the  Court  ^ 

eaii'say,  she  is  now  competent  to  elect*  The  bill  must  be  dis-  Broadhurst. 
•  inissed ;  but  I  wish  it  to  be  understood,  that  it  turns  upon  the  [  *  173  1 
particular  circumstance,  that  the  bill  was  filed  without  any 
ground;  and  no  suggestion,  that  the  real  or  personal  estate. is 
in  8uch  a  situation  as  to  render  it  doubtful,  what  the  result 
Yould  be*  She  consequently  has  laid  no  ground,  that  entitles 
Iter  tQ  elect  after  enjoyment  for  five  years  (21  )• 

'  (21)  Widow,  having  received  a  legacy  and  an  annuity  tinder  will 
d  her  husband  for  three  years,  was  allowed  to  elect  to  take  her 
iower.  Wake  r.  Wake,  post,  985,  1790. 

June  15/A. 
•  1701. 

CLINTON  V.  HOOPER.  Jan.25th.mh. 

3Bro.C.C.20l. 

j^RS.  CLINTON  having  by  settlement  a  jomt  interest  with     Wife    barred 

her  husband  in  freehold  and  copyhold  estates  originally  ""^"^  "*''  "S^^ 

her  own,  havim;  descended  to  her  as  heir  at  law  to  her  brother,      ^  .    exone- 

••:i.  i.  Vii,  ,  T^  .i.       ^^^^    o^t    of 

joined  m  a  mortgage  of  copyhdd  by  surrender  to  Deans  m  fee  ^j^^    assets   of 

&r  1500/.  for  which  sum  the  husband  abo  gave  his  bond,  and  y^^^  husband 

in  a  sale  of  either  of  those  estates  to  the  amoimt  of  4000/.    The  in  respect  of 

bosband  received  the  money,  and  laid  it  out  in  the  purchase  of  money  raised 

Wil  estates,  except  1000/. ;  which  he  applied  in  buying  up  a  ^7  mortgage 

Awrer  right,  to  which  his  wife's  estates  were  liable.     By  his  /^^  J^®**  esUkie,  . 

wiD  he  gave  his  wife  an  annuity  of  60/.  a  year  out  of  the  pur-  .     , .      ^^ 

diased  estate,  and  some  other  bequests,  to  the  amount  in  all  of  ignj^j.  Ixecu- 

SQLayear  according  to  her;  of  116/.  a  year  according  to  the  tor,  she  would 

oecatpr.    He  gave  Hooper  a  freehold  estate  for  life ;   and,  not  raise  her 

^  giving  some  legacies,  made  him  executor  and  residuary  claim ;  and  no 

legatee ;  and  charged  his  real  in  aid  of  his  personal  with  all  difference, 

to  debts  except  those  due  upon  mortgage.   There  was  but  one  ^"®*her  lega- 

tPortffaire  debt  besides  that  to  Deans*    After  the  death  of  tes-  .  ^  |^^^ 

^^?  before  or  after, 

titor  hb  widow  paid  interest  upon  the  mortgage  to  Deans  for  Parol  evidence 

two  or  three  years ;  and  then  brought  a  bill  against  the  exe-  of  her  declara- 

fptfor  and  mortgagee  to  have  that  mortgage  satisfied  out  of  the  tions  admis- 

M>ets  of  her  husband.  sible  to  prove, 

that  it  was  not 
applied  for  the  husband's  use ;  not  to  prove  the  trausaction  itself  different 
from  what  it  appears  to  be  by  the  instruments  and  the  other  evidence ;  as ' 
that  it  was  intended  as  a  gift  to  him. 


17ft 
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De&nAaxd  Hooper  set  up  two  grounds  of  ^ypporitioii : 
an  agreement  between  the  husband  and  wifei  that  her 
should  contmue  liable:  secondly:  supposing  that  agre 
Void^  because  during  coverture,  that  it  was  confirmed  1 
when  a  widow.  In  support  of  this  he  read  parol  evicte 
the  following  effect 

^  It  was  the  intention  of  the  parties  to  sell  the  whok 
**  this  pttrt  was  mortgaged  only,  becatise  a  purchaser  cou 
^  be  ^procured  for  it  In  a  conversation  with  WAeek 
'*  Hooper^  upon  aettling  an  account  with  her  of  arrears  i 
''  annuity  under  the  will,  she  intimated  something  abou 
V  right;  they  told  her,  testator's  estate  was  not  suffide 
*'  all:  she  answered,  that  jHorm  had  advised  her  of  this 
"  but  that  she  did  not  mean  to  claim  it;  but  desired,  di 
cousin  Hooper  would  proceed  in  paying  the  legacies, 
they  went  away,  Wheeler  apprehended  from  her  con 
tion  and  manner,  that  every  thing  was  setded;  and  th 
^<  meant  to  discharge  the  mortgage  herself  without  n 
''  that  claim.  About  three  months  after  Wheeler  aAd  h 
^*  being  informed,  thai  she  refused  to  pay  any  more  in 
**  went  to  know  her  determination ;  and  Hooper  askki 
^'  how  she  could  think  of  making  this  claim,  when  she 
^*  it  was  agreed  between  her  husband  and  her,  that  th 
^'  to  be  paid  out  of  the  estate ;  she  replied,  it  was  true, 
''  her  agreement  with  her  late  husband,  that  the  estate  i 
'*  be  sold  for  his  benefit ;  but  that  Harris  had  told  he 
"might  have  this  satisfaction:  that  she  expected,  thi 
'*  husband  would  have  left  her  the  estates  purchased  ft 
but  however  she  thought  herself  much  better  ofi^  witk 
she  had  under  the  will.  Hooper,  at  the  request  of  Fl 
borrowed  money  to  discharge  the  legacies.'*  By  the 
dule  to  Hooper^s  answer  all,  except  two  small  legade 
peared  to  have  been  paid  previously  to  these  conversi 
The  executor  denied  assets  sufficient  for  all  the  purpc 
the  win,  if  this  charge  should  be  allowed. 


ic 


<c 


u 


Solicitor  General,  Mr.  Lloyd,  and  Mr.  Richard 
Defendant 
The  rule  of  this  Court  is,  that  if  the  husband  and  wif 
irow  money  upon  mortgage  of  the  wife's  estate^  and  n< 
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U  ttnd  about  it,  and  the  husband  takes  the  ttioney,  the  estate 

jrenpains  liable  to  the  mortgagee ;  but  the  wife  has  a  remedy 

against  tlie  assets  of  the  husband.    The  agreement  need  not 

lie  in  writing.    There  have  been  parallel  cases  in  this  Court 

fjetween  other  persons,  as  between  father  and  son.    If  a  father 

jfirevails  upon  a  son  to  mortgage  his  estate,  the  son  will  have 

m  tight  to  call  on  the  &ther  to  reimburse  him :  but  if  there  is 

any  parol  agreement  to  slksn^,  it  was  meant^  the  son's  estate 

pbould  still  contiilue  debtor,  that  would  rebut  the  equity* 

The  onty  ground  *  then  for  Plaintiff  id  het  incompetency  to 

laake  an  agreement  to  bind  her,  because  she  was  married  and 

irithoat  any  separate  property ;  for  if  separate,  this  agreement 

vould  have  bound  her.    Though  married,  it  was  at  least  a 

nflicient  declaration  of  the  intention  of  the  parties  to  rebut 

tlie  equi^;  but  if  not,  her  subsequent  acts  were  a  ratification; 

md  a  void  act,  such  as  an  agreiement  by  a  married  woman, 

may  be  afterwardis  affirmed  (2S).    It  was  determined  in  Good' 

f^U  V.  Simphan,  Cawp.  901,  that  where  husband  and  wife 

inmr^^aged  her  estate,*  and  she  paid  interest  a>  considerable 

lime  after  his  death,  that  was  sufficient  to  induce  the  Court  to* 

presume  a  re-execution.    Plaintiff  now  comes  as  a  creditor  to 

isharge  the  executor  with  having  committed  a  devaHavU  against 

)ier  by  foUowing  her  directions  in  paying  the  legacies.    l*hei^ 

iue  no  cases  upon  this  question,  where  there  has  been  any 

l^greement;  but  those,  upon  which  Plaintiff  must  stand,  are 

4ry  cases,  in  which  there  was  no  agreement;  but  the  husband 

look  the  m<mey ;  and  that  raised  a  presumption,  that  he  ought 

to  pay  it.    There  are  cases  shewing,  tlu|t  it  is  the  course  of 

file  Co«rf  to  inquire  about  the  intention.    Th^re  can  be  no 

doubt  about  it  in  the  case  of  a  third  person ;  and  Lord  Hard^ 

pitke  has  said,  that  it  depends  upon  this ;  whether  the  party 

jl  to  be  considered  as  a  creditor,  or  as  giving  a  bounty:  Lewnt 

tpNiMMgle,  Amb.  150.    The  state  of  that  case  !s  more  fiill  in 

die  note  |ipop  Evefyn  v.  Ef>elyn,  2  P,  Witt.  4th  ed.  665.    That 

(Mse  proves,  that  the  Court  will  attend  to  the  real  agreemmity 

fhougfa  not  expressed  in  the  mortgage  deed:  there  by  the 

deed 


lt90. 


(SS)  Wife  bomid  by  snbie- 
qnent  aets  to  perform  an  agree- 
peipt,  reoito4  ia  a  iMHid  by  the 
Imbaad,  to  settle  her  estate; 


thongh  she  was  not  an  ezecnting 
party ;  and  nothing  moved  from 
hutt.  jircller  v.  Pope,  3  Ve$.  999, 


Clintoii 

HOOPES. 
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deed  it  was  only  to  pay  part  to  the  husband's  oBej  and  port; 
to  discharge  the  wife's  debts;  and  Itord  Hardwicke  said,  the 
Court  would  not  set  up  two  presumptions,  but.  would  adhere 
to  one  only ;  and  that  as  the  greater  part  was  manifestly  not. 
intended  to  be  accoimted  for  by  the  husband,  he  should  take 
it,  the  rest  was  not:  and  that  as  the  mortgage  was  a  single 
transaction,  he  should  suppose  the  intention  imiform ;  and  the 
bill  wj^  dismissed.    JnParteriche  y.Paulet,  2Atk.  384,  Lord. 
Hardmcie  thought,  the  question  was  upon  the  intention,  of 
the  original  agreement ;  whether  it  was  to  be  considered  as  a, 
bounty  or  a  loan  only  from  the  wife ;  and  it  is  not  material»« 
that  the  whole  agreement  should  have  been  mentioned  in  the- 
deed ;  for  any  evidence,  that  it  was  meant  to  be  given  to  the- 
husband,  *  will  raise  a  presiunption  against  the  wife.     Upon 
the  second  point;  supposing  her  incompetent  to  bind  herself, 
because  married,  and  without  separate  property;  yet  after  tfie; 
deikth  of  her  husband,  when  competent,  she  might  have  rati- 
fied it,  as  she  pleased.    Suppose  she  had  sdid  **  pay  the  int^ 
**  rest  to  Deans,  it  being  agreed  between  me  and  my  late. 
*'  husband,  that  I  should  be  liable  for  the  money:*'  there  is 
no  case,  that  such  a  ratification  by  her,  when  a  widow,  would 
not  bind  her:  nor  is  it  necessary  to  be  in  vrriting,  because  only 
to  rebut  the  equity.     The  reason  of  mortgaging  this  estate 
instead  of  selling  it,  and  the  original  intention  to  sell  the. 
whole,  shew,  the  intent  was  to  put  the  money  in  the  pocket, 
of  the  husband.     In  case  of  freehold,  I  admit,  there  must, 
have  been  a  fine ;  here  there  was  a  surrender ;  and  it  was  not 
die  estate  of  the  wife ;  for  the  surrender  was  to  the  husband- 
and  wife, .  and .  the  heirs  of  the  survivor.;  as  between  them  it 
was  an  entirety,  and  his  estate.    The  evidence  is  at  least  clear; 
to  shew,. that  the  husband  thought,  the  money  was  his. own;-, 
and  if  so,  there  is  a  good  defence  upon  another  ground,,  that, 
she  acted  under  the  will,  receiving  an  annuity  out  of  the  very 
estate  purchased  with  this  money;  which  he  could  npt  intend 
considering  her  also  a^  a  creditor;  for  he  supposed  this  his 
own  property.    His  .exception  of  mortgage  debts  in  his  charge. 
uppA  his  personal  and  real  shews,  he  did  not  consider  this  as 
a  charge  upon  them.    K  he  had  said  '*  excepting  the  debt  J 
*^  owe  upon  mortgage,'*  and  there  had  been  no  other,  mortgage . 
debt  but  this,  the  wife  could  not  have  made  this  .demiui4>  and 

at. 
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Jit  die  same  time  have  taken  this  interest  under  the  will ;  and 
in  &ct  there  was  but  one  other  debt  upon  mortgage.  This 
^lierefore  is  in  direct  contradiction  to  the  intention. 

Mr.  Mansfield^  Mr.  Mitford,  and  Mr.  Stanley,  for  Plain- 
tiff. 
The  question  is,  whether  there  is  any  thing  altering  the 
oonmion  rule  of  this  Court,  that  a  wife,  who  has  subjected  her 
estate  for  her  husband,  shall  have  a  right  to  be  reimbursed 
€>%Mt  of  his  assets.     That  general  rule  is  not  disputed :   but 
tZ    is  said,  that  in  this  case  it  is  to  be  taken  as  an  absolute 
gift.    There  is  no  trace  of  that  in  the  instrument. 

Lord  Chancellor. 
Defendant  goes  upon  her  declaring,  that  her  intention  was 
to  make  her  estate  subject  to  the  money,  and  not  bind  the 
husband.    *The  first  question  is  upon  the  same  principle, 
that  obtains  between  principal  and  surety.    A  contract  is  in- 
ferred upon  the  part  of  the  husband,  which  may  be  rebutted. 
I  think,  there  is  a  case  called  Ashley's  Case  {23),  where  this 
was  discussed. 


i7d 


179(K 


Clinton 
Hooper. 


[M77] 


For  Plaintiff. 
Tate  V.  Austin,  1  P.  Will.  264,  establishes  the  general  doc- 
trine; and  that  everything  is  to  be  taken  favourably  for  the 
wife:  and  there  the  Lard  Chancellor  reminded  the  Counsel  of 
I^  Huntingdon's  Case,  2  Vem.  437.  In  Lewis  v.  Nangle, 
liOrd  Hardwicke  supposes  the  general  rule  to  be,  that  where 
Ae  husband  borrows  money  for  his  use,  and  the  wife  consents 
to  make  her  estate  security,  her  estate  shall  be  creditor  for  it 
opoa  his  assets.  There  is  no  Case,  where  any  thing^  short  of 
that  appears  upon  the  deed,  shall  prevent  it.  If  from  the 
Qitoe  of  the  transaction,  as  if  there  was  a  settlement  upon 
W  at  the  same  time,  as  Lord  Hardwicke  in  that  case  sup- 
poses, there  is  reason  to  think,  she  meant  to  give  it  to  him, 
it  would  be  considered  as  one  entire  transaction,  and  would 
pierent  the  general  rule  from  being  enforced:  otherwise,  he 
says,  it  would  be  very  inconvenient  to  men  going  to  marry ; 

and 


(23)  Harvey  v.  Ashley,  3  Atk.  G07. 
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and  nine  times  in  ten  contrary  to  the  intention:  but  such  evi^ 
dence  as  this  was  never  thought  sufficient.  As  to  the  case  id 
Cowper,  there  is  such  a  decision ;  but  the  principle  of  it  haa 
always  been  much  doubted;  and  it  is  directly  contrary  to 
DrybtUter  v.  Bartholemew,  2  P.  WiU.  127;  where  husband 
and  wife  made  a  mortgage  by  lease,  and  her  paying  interest 
was  not  allowed  as  a  confirmation.  That  case  was  not  consi* 
dered  in  the  case  in  Cawper  ;  which  was  decided  upon  a  case 
in  Perkins,  that  was  misapplied :  for  there  the  sense  seemed 
to  suppose,  that  it  was  re-delivered,  though  it  was  not  eX" 
pressed ;  and  the  Court  thought,  she  might  by  acts  confirm  it* 
Parteriche  v.  Poulet  is  not  applicable,  except  to  support  the 
general  rule.  There  a  woman  had  a  portion  of  5300/. ;  and 
at  the  same  time  gave  a  bond  to  the  husband's  father  for  700JL 
signed  by  her,  but  at  the  bottom  in  the  husband's  hand  weie 
these  words.  **  I  own  this  to  be  my  debiJ*  Lord  Hardmete 
said,  parol  evidence  was  to  be  laid  out  of  the  case;  as  be  was 
obliged  to  confine  himself  to  the  deed ;  and  that  to  add  any 
thing  to  an  agreement  in  writing  by  admitting  parol  evidence 
is  not  only  contrary  to  the  statute  qf  frauds,  but  to  the  nde 
of  tiie  common  law  before  that  statute.  The  present  case,  b 
favourable  for  the  wife.  The  husband  desired  *to  purchase 
an  estate,  for  which  he  had  no  fund :  she  enabled  him  to  do 
so  by  this  sale  and  mortgage ;  and  he  assured  her,  he  would 
settie  the  new  estate,  as  the  estates  sold  and  mortgaged  were 
settied ;  namely  to  him  and  her  and  the  survivor.  When  he 
made  his  will,  he  forgot  that  intention.  The  conveyance  bdng 
in  fee  to  the  mortgagee,  he  never  had  the  legal  seisin  so  as  t(r 
give  her  a  right  to  dower.  The  circumstance  ef  her  paying 
interest  signifies  very  littie ;  for  if  she  had  not  done  that,  sh^ 
would  have  been  turned  out  of  possession.  In  the  first  coin 
versation  she  is  not  represented  to  have  said  a  word  of  any 
agreement  with  her  husband;  nor  did  Wheeler  dispute  heiT 
right :  and  there  is  nothing  in  the  second  like  an  agreement  t<> 
waive  that  benefit,  she  found,  she  had.  It  was  not  fidr  in 
Wheeler,  a  man  of  business,  *  to  go  and  talk  with  this  woman 
about  business  without  somebody  present  to  advise  her.  Ther^ 
is  nothing  in  the  will  taking  away  her  right.  To  say,  hiq 
understood  this  as  a  mortgage  of  his,  and  that  by  not  provid- 
ing for  his  mortgage  debts  he  intendedi  his  estate  should  not 
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tie  charged  with  it,  and  that  if  she  has  any  right,  she  is  taking  JflMX 

^dfintage  of  it  to  contradict  this  part  of  the  will,  is  going  loo  q|]!!^Z1^ 

Gffl  where  he  only  says,  he  gives,  &c.  to  pay  all  his  bond,  ^^ 

sjod  simple  contract,  but  not  his  mortgage  debts*  Hoopbiu 

Lord  Chancellor. 

I  do  not  think,  there  is  any  thing  material  to  that  in  the    General  ex- 

■rilL    If  there  was,  at  most  it  would  go  to  put  her  to  her  ception   of 

dectbn;  but  there  is  nothing  to  raise  it  to  that  height :  it  is  mortgage  debts 

too  general    There  is  no  doubt  of  the  general  rule  (24).  The  T^^^^  ^^^^'S® 

questbn  is  as  to  the  principle,  and  what  will  be  the  extent  of  ^  l^^     .     r 

it.    In  fiu^t  it  is  no  more,  than  an  inference  arising  from  the  geient  to  pat 

transaction,  by  which  a  contract  is  inferred,  that  the  husband  wife  to  eleo- 

was  to  buy  that  estate,  and  she  made  her  estate  liable  to  tion  to  take 

CBsUe  him  to  do  so.    K  that  was  all,  die  consequence  will  be,  nnder  will,  or 

tbt  parol  evidence  may  be  admitted,  that  the  wife  agreed,  ^^^^  mortgage 

tliat  her  estate  should  remain  liable:  for  her  estate  was  primd      .,     ^   , 

.    paid  oat  of  as- 

fme  charged,  and  sufficiently  made  liable  to  it.    When  it  ^^ 

m  first  opened,  I  thought,  her  right  stood  upon  a  more 

nKd  foundation;  and  I  then  doubted,  and  still  doubt,  how 

fiur  parol  evidence  can  be  admitted  at  all:  but  those  cases 

dted  for  Defendant  shew,  that  liord  Hardmcke  thought,  this 

nithe  same  sort  of  case,  as  between  ^principal  and  surety.      [  *179  ]     > 

Any  evidence  of  conversation  between  principal  and  surety  at    Any  evidence 

the  time  of  raising  the  money  is  evidence  to  rebut:  and  if  ®;  ©onversa- 

fliiiisin  that  situation,  here  are  strong  conversations;  and,     ^!^  .       ^ 

if  tie  witnesses  are  to  be  believed,  it  is  impossible  not  to  give  ^jJliy^  ^!L 

vqr  to  it.    The  point,  I  am  now  upon,  is  the  admission  of  the  ^f  railing  .the 

evidence;  for  if  the  contract  arises  upon  facts,  and  is  conse-  money  is  evi- 

fKDtly  liable  to  be  rebutted  by  evidence,  the  evidence  here  dence  to  re- 

it  aost  express.    When  I  first  heard  it,  I  thought,  I  should  hat. 

■othave  admitted  parol  evidence.     I  thought  at  fijrst,  the 

vife  had  a  right  to  stand  in  the  place  of  the  creditor;  but 

if  tibe  rule  is  the  other  way,  it  will  come  to  be  material  to 

Mdder,  what  the  case  would  be,  if  the  husband  had  paid 

^  off:  for  if  circumstantial  evidence  will  do,  parol  evidence 

ffi.a  ifmUo-magis, 

(04)  2  Fes.  069. 
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For  Plaintiff. 
In  the  case  of  Lord  Huntingdon,  2  Vem.  437,  the  husband 
did  pay  it  off,  and  the  wife  was  determined  to  have  a  right  ti 
be  disencumbered. 

Lord  Chancellor. 
The  question  upon  the  will  struck  me  to  be  out  of  the  cate 
because  so  general.  I  conceived  the  estate  in  the  way,  h 
which  it  has  descended,  in  precisely  the  same  situation,  as  i: 
settled  that  way ;  the  question  being  upon  her  interest;  whid 
was  a  contingent  interest  in  the  fee-simple ;  and  it  was  mcnrt 
gaged;  and  upon  the  general  rule  she  is  entided,  after  ibi 
rest  of  the  debts  paid.  Suppose  he  had  said  expressly,  dial 
this  mortgage  was  to  be  paid  out  of  that  estate;  that  wouU 
have  been  a  case  of  election.  He  must  have  been  understood 
to  say,  **  I  know,  my  wife*s  estate  ought  to  be  exonerated,  bul 
^  I  have  given  her  a  compensation."  I  am  inclined  to  beBevei 
sli^  gave  up  this  in  consideration  of  the  other  being  settled 
upon  her.  It  looks,  as  if  he  had  disappointed  her  in  ttol 
making  the  settlement. 


For  Defendant. 
Supposing  that  to  be  the  case,  her  equity  would  be  to  have 
the  estate  purchased  settled;  that  could  not  be,  because  & 
was  devised. 


[180] 


Lord  Chancellor. 
The  question  is  simply  this,  whether  the  agreement  of  the 
wife  confirmed,  as  made  at  the  mortgage,  does  or  does  not 
determine  her  right  to  come  upon  the  husband's  assets.  But 
it  is  a  very  important  thing  to  lay  down  a  general  rule  to 
govern  every  case.  Let  it  be  spoken  to  again;  and  look  intc 
the  cases  upon  it :  there  are  many.  I  think,  there  is  some* 
where  one  called  Ashley" 9  Case;  where  this  was  more  IbB] 
discussed  than  in  any  other  (S5). 


(26)  Harvey  v.  Ashley,  March  marriage,  and  when  she  was  « 

1748,  SAth.  607,  cited  2  Ves.  671 ;  infant,  by  having  received  for 

in  which  a  wife  was  held  to  have  year  or  a  year  and  a  half  aftfl 

ratified  a  setdement  made  before  coming  of  age  a  jointure  wider  i 
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This  cause  came  on  again,  having  been  abated  by  the  death 
of  Defendants  Hooper  and  Deans,  and  revived  against  their 
representatives* 

For  Defendants. 
As  to  admitting  the  evidence,  suppose  the  time  had  been 
Ifty  years,  a  whole  life  of  such  declarations  $  could  they  not 
kve  been  proved?  Suppose  A.  advances  a  siun  of  money  to 
&  that  IB  primA  facie  a  debt  of  a  higher  nature  than  the  debt 
cf  Plaintiff:  supposed,  brings  an  action  against £•  is  it  not 
eonpetent  to  B.  to  shew  by  evidence,  that  it  was  meant  as  a 
gift  t  Suppose  no  money  advanced  at  the  time ;  but  that  A. 
miB.  became  indebted  by  a  bond  joint  and  several  to  C. : 
km  are  two  debts;  one  upon  the  instrument;  the  other  a 
poHible  debt  by  inference  from  the  circumstances,  depending 
iqpon  the  question  who  received  die  money.  If  B,  brings  an 
Mtioii  against  A.,  cannot  he  shew,  it  was  intended  as  a  ^ft? 
Tht  same  principle  applies  here,  and  more  strongly.  Here 
As  evidence  is  not  offered  with  a  direct  intent  to  charge  the 
laid  of  the  wife;  but  she,  having  by  the  equity  of  this  Court 
i  light  to  charge  the  estate  of  her  husband,  says,  she  waives 
it  Why  not?  She  is  only  a  creditor  in  this  Court;  and  if 
fte  Court  gives  her  a  separate  character,  that  she  may  acquire 
ftk  right,  it  also  gives  it  to  her  subject  to  the  inferences, 
iticb  would  attend  the  separate  character  of  any  person,  who 
hi  die  r^ht  without  the  assistance  *  of  this  Court.  Put  this 
cue,  that  the  money  had  been  paid  to  her,  and  that  she  had 
pven  it  afterwards  to  her  husband ;  might  not  that  be  shewn 
WW  her  claim? 


1790. 


Clinton 

Vi 
HOOPBIL 

1791. 
Jan.  2dd. 


[M81] 


Lord  Chancellor. 
I  tpprehend,  it  has  been  determined,  that,  if  the  fact  is 
pvfed  of  the  application  of  the  money  to  the  use  of  the 
^  il^  would  bar  her  demand.  The  question  then  is, 
Vkther  exclusively  of  that  fact,  which,  when  known,  destroys 
Wr  equity,  she  can  give  up  that  equity,  while  covert.  She 
■OBI  not  stand  lit  the  place  of  the  mortgagee ;  but  would 
we  a  right  to  be  repaid  out  of  the  general  assets  of  the 
iMBtor. 


Vol.  L 


N 


of  the 


Proof  of  ap- 
plication of 
money  raised 
00  wife's    es- 
tate to  her  use 
bars  her  de- 
mand on  hus* 
band's  assets. 
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For  Defendant 
This  evidence  does  not  contradict  any  instrument,  Bor  afiect 
any  property  in  land.     She    acknowledges,  she  ia  bound  a| 
law ;  but  says,  the  presumption  in  this  Court  is,  that  she  Ib  to 
be  surety  only,  the  husband  the  principal,  he  havii^  had  die 
use  of  the  money.    It  is  necessary  to  apply  to  parol  evidapoe 
to   shew,  who  is  principalj  and  who   surety;   and  it  beiiC 
found,  that  he  had  the  use  of  the  money,  the  presumplicM 
may  be  repelled  by  any  evidence  shewing,  she  meant  to  be  tlie 
principal  debtor.    In  a  case  of  principal  and  surety  any  aigree^ 
ment  may  be  shewn  to  rebut.    The  first  inquiry  is  as  to  the 
application  of  the  money :  if  he  alone  received  it,  and  there  ii 
no  evidence  of  her  intention  to  give  it  to  him,  she  is  oonaidend 
as  surety,  he  as  principal :   but  there  are  cases,  where  Ae 
money  has  been  applied  for  both ;  and  then  the  rule  doea  not 
.apply.    Lewis  v.  Nangle,  Earl  of  Kimuml  v.  Money ^^  fvoaia 
note  of  Mr.  Salisbury  Jones ;  but  not  in  print  (  26 ).    It  wai  i 
re-hearing  before  Lord  Camden,  18th  March,  1767,  when  it 
was  argued  by  Mr.  Yorke  and  others  to  be  all  matter  of  pv^ 
sumption,  and  depending  upon  the  intention  of  the  wife;  tai 
Lewis  V.  Nangle,  Pocock  y.Lee,  2  Vem.  604,   Taie  y.Amslint 
Lord  Huntingdon's  Case,  and  Bagoi  v.  Oughton,   1  P.  FFi& 
347,  were  cited.    Lord  Camden  said,  the  application  df  the 
money  was  to  determine,  who  was  principal,  and  who  sureCjs 
and  directed  the  Master  to  inquire  into  the  application;  aid 
said,   Lewis  v.  Nangle  depended  on  circumstances  too  pa^ 
ticular  to  be  a  precedent  for  any  case  not  exactly  Uke  it.    He 
said  also,  if  the  wife  had  expressed  her  intention  in  *  the  wiOi 
which  by  the  settlement  she  had  a  power  to  make»  it  vouU 
have  done.    If  by  will,  why  not  by  parol  evidence  ?    For  it » 
only  to  repel  a  presumption,  arising  from  the  appHcation  of  die 
money  for  the  benefit  for  the  husband;  which  maybe  repelkdi 
and  it  was  said  in  that  case,  that  it  was  to  be  considered  as  if 
between  indifferent  persons.     The  decision  there  was,  becatiie 
there  was  nothing  in  the  will  to  shew  the  intention :   if  aoy 
thing,  that  would  have  done  (  27  )• 

(26)  See  the  case  stated  by    estate  witfar the  whole;  part ht^" 
the  Lord  CkanceUoTf  post,  and  as 
since  published  by  Mr.  Swanston^ 
3  Swanst.  202,  n. 

(27)  t.  e.  to  charge  the  wife's 


ing  been  applied  to    the 
band's  use ;  but  the  greater  ptft 
to  pay  off  debts  upon  the  wife's 

estate. 
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Lard  Chancellor. 
JBecAuse  she  had  a  right  under  the  settlement  to  make  a  will, 
and  to  make  the  estate  liahle  to  that  mortgage.    There  is  no- 
thing in  the  case  applicable  to  this  pointy  except  that  part  as 
to  principal  and  surety :    there  is  something  of  that  in  it. 
Ia8ffd  Iburdmcke^B  determination,  which  was  afiSrmed,   went 
viKm  the  ordinary  parts  of  the  other  cases.     But  as  to  the 
]nidpal  part    of  fliat   money,    there    could  be  no  doubt 
about  it ;  it  would  have  been  the  same,  if  the  case  of  ancestor 
and  bar. 


18t 


1T90. 


Clinton 

HOOPEB. 


Fcnr  Plaintiff. 
In  the  cases  cited  Lord  Camden  makes  the  question  solely 
depend  upon  the  application  of  the  money  to  reheve  another 
estate  of  the  wife.  There  is  nothing  to  shew,  that  any  de- 
dtntions  by  her  are  to  be  received  in  opposition  to  the 
feoeral  effect  of  the  instruments.  About  the  application 
^  is  no  doubt.  The  application  must  be  made  out  by 
evidence ;  but  that  does  not  provcj  that  evidence  of  these 
dedarations  must  be  admitted. 

Lord  Chancellor. 
■Soppose  evidence  offered  to  shew  executor  intended  to  be 
i  lesiduary  legatee^  notwithstanding  a  legacy,  given  to  him : 
Alt  would  not,  I  think,  be  admissible,  as  mBroum  v.  Sehoyn 
Mbie  Lord  Talboi,  where  the  attorney  made  the  wilL 

For  Defendant 
The  question  there  was  as  to  the  extinguishment  of  a  deb^ 
wl  die  evidence  was  refused  upon  another  ground. 


Lard  Chancbllor. 
I  apprehend,  it  was,  because  he  could  not  go  out  of  the 

iriB(28). 


[183] 


For  Defendant., 
No ;  but  the  evidence  in  the  case  put  by  your  Lordship  is 
dearly  admissible.     The   executor  having  the  legal  right  is 
loaght  to  be  ousted  of  it  by  the  equity  of  this  Court :  the  law 

always 
(28)  That  was  the  reason.  Far.  242. 
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always  aUows  the  executor  by  parol  evidence  to  abew,  he  vos 
meant  to  have  the  beneficial  as  well  as  the  legal  interest. 

For  Plaintiff. 
This  evidence  is  not  to  rebut  a  presumption,  but  to  make 
a  new  additional  agreement  difierent  from  the  written  instm- 
ment ;  for  that  is  the  effect  of  parol  evidence  of  her  intentioii 
to  go  beyond  the  instruments.  If  diat  intuit  had  been  exe- 
cuted, when  she  was  separately  examined,  vis.  at  the  time  of 
the  siurender,  it  would  have  bound  her.  The  husband  was 
suable  upon  his  bond.  In  T^fmey  v.  Thmey^  S  Atk»  8,  evi- 
dence to  shew,  fSme  intended  to  give  up  her  dower  at  the  time 
husband  secured  her  a  sum  of  money,  in  case  she  should 
survive  him,  refused. 


[♦184] 


Lord  Chancellor. 
What  do  you  say  to  the  case  put  by  the  Solicitor  Generat, 
supposing,   the   money  had  been  paid  to  her,   and  she  had 
afterwards  given  it  to  him  i 

For  Plaintiff. 
That  is  quite  different.  Either  payment  to  her  b  paymeot 
to  him ;  and  her  gift  is  nothing ;  as  from  the  nature  of  the 
transaction  she  had  by  pledging  her  estate  given  it  to  Inm 
before  the  money  paid  ;  or  payment  to  her  amounts  to  aXB 
agreement  by  him,  that  it  shall  be  to  her  separate  use ;  for,  if 
with  a  view  to  fraud  upon  her,  it  would  have  no  effect.  Then 
as  to  that  she  is  constituted  by  his  act  a  fSme  sole  ;  and  if  she 
chooses  to  deliver  it  over,  she  acts  upon  it  voluntarily  accord" 
ing  to  the  authority  given  to  her.  Lord  Kitmoul  v.  Mofne^ 
proves  the  general  principle.  If  the  will  had  contMned  ^ 
sufficient  expression  *  of  her  intention,  the  claim  would  have 
been  under  the  will,  she  had  power  to  execute. 


Lord  Chancellor. 

Parol  evidence      Receive  the  evidence.    The  equity  does  not  consist  entirdy 

admissible  to    in  the  circumstance  of  the  money  being  borrowed,  and  made 

prove  applies-   ^he  debt  of  the  husband ;  but  at  least  in  the  application  also : 

'?",  ^^  ^^       »o,  if  the  question  was  as  to  the  application,  that  it  was  for 

.    .       ^  the  benefit  of  the  wife,  or  any  relation  of  her*s,  it  clearly  must 

be 


any 

1.    .  -  ! 
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be  admitted.  The  single  question  here  is,  whether  it  can  be 
admitted  to  prove,  that  at  the  time  the  money  was  raised,  it 
was  the  intention  of  the  wife  to  pass  it  to  the  husband  as  a  gift 
to  buy  an  estate,  they  both  wished  to  buy.  It  is  impossible  to 
distinguish  the  case  put  by  the  Solicitor  General^  where  the 
auHiey  was  paid  to  the  wife,  and  afterwards  giren  to  the 
liiuband  by  her,  from  the  present ;  because  that  is  only  evi« 
dence  of  the  wife's  intention  to  give  it  to  him ;  and  the  dilBer- 
ence  is  too  slender ;  if  the  Court  was  to  go  upon  such  slight 
diflferences  there  could  be  no  getting  at  substantia  justice : 
dierefiare  admit  the  evidence. 


IWO. 


c 


For  Plaintiff. 
It  is  very  singular,  that  she  should  say,  she  was  better  off 
irith  this  small  interest  under  the  wiD,  than  with  an  estate  the 
purchase-money  of  which  was  7750/.  How  could  she  make 
such  a  gift  ?  As  she  could  mortgage  her  freehold  by  a  fine, 
and  her  '  copyhold  by  a  surrender,  where  there  is  a  separate 
examination,  she  might  declare  the  uses  to  the  husband  so  as 
absolutely  to  exclude  her  claim  ;  without  that  she  could  not : 
not  by  any  paper,  for  that  would  have  no  operation ;  and  if 
writing  would  have  been  void,  still  more  any  parol  agreement. 
The  evidence  does  not  come  up  to  that,  which  must  be  re- 
qmred,  if  parol  is  to  be  admitted  at  all,  to  get  rid  of  this  sort 
of  right.  It  might  be  admitted  to  shew,  it  was  to  be  raised 
fi>r  her ;  as  if  in  conversation  she  had  admitted,  that  it  was 
iiiaed  for  her  children  by  a  former  husband :  so,  if  she  was 
te  have  the  benefit  of  it  after  the  death  of  her  husband ;  but 
d^  fiur  result  of  this  evidence,  when  stretched  to  the  utmost^ 
B  nothing  like  such  an  agreement. 


CUNTON 

v. 

HOOPKR. 


1791* 
Jaii.37» 


Lord  Chancellor. 
Lord  Keeper  North  was  of  opinion,  that  though  laid  out  in 
the  improvement  of  her  estate,  it  would  not  bar  her  right : 
Wem.  SI  3 ;  where  her  estate  consisted  of  houses,  wluch  had 
been  destroyed  by  the  fire.  What  do  you  say  to  that  part  of 
W  conduct,  subsequent  to  the  death  of  her  husband ;  when 
she  said,  she  would  not  raise  this  claim  in  prejudice  of  the 
l^atces? 
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Clinton  ^^  ^^  ^^  ^"  agreement,  it  was  void,  becauee  there  was  na 

9.  consideration  :    if   a  fraud  upon  the  executor,  though  ibe 

HoopBB.      might  be  bound  to  the  extent  of  that  fraud,  it  could  be  onfy 

upon  that  ground;  not  upon  any  abandotmient  of  her  right; 

but  in  that  case  it  ought  to  be  made  out,  that  be  paid  k 

consequence  of  that;  but  the  contrary  appears  by  die  ache* 

dule  to  the  answer. 

Lord  Chancellor. 
Heir  at  law        That  seems  to  bear  hardest  upon  your  case.    Take  it  aft 
wonld  be  bar-  the  case  of  an  heir  at  law;  and  that  he  made  such  a  dedart- 
red  of  his  right  ^^^ .  ^^^  ^^^^  ^j^^  ^j^^  legacies  were  paid,  affirmed  it ;  that 

^^^.  '^  "  parol  conversation  would  be  sufficient  to  bar  his  riffht :  and  hit 
soBil  asaets  by       .  .  o  ^ 

declaration        opinion  is,  that  the  case  of  the  wife  is  the  case  of  the  heir  at 

proved  by  pa-  ^^*  ^  ^^'  suppose,  the  legacies  were  pud  before.  There  is 
rol,  that  he  no  rule  of  law  to  prevent  the  wife  from  renouncing  by  parol 
woald  not  raise  this  right:  but  first  I  will  state,  what  her  right  is.  I  hate 
his  claim ;  or,  looked  into  all  the  cases,  I  can  find,  upon  it  The  first  isj 
even  after  le-  ly^rn^  41,  All,  the  decision  there  amounts  to,  is,  that  die 
^  .  ^  .*  wife  and  husband,  having  joined  in  a  mortgage  for  4001.  and  he 
and  wife's  case  ^*^"g  P*^^  'pBxt,  and  borrowed  from  the  same  mortgagee 
is  same  as  that  another  sum,  equal  to  what  he  had  paid  off,  she  was  bound  to 
of  heir  at  law.  pay  the  whole.  In  giving  that  opinion  no  question  arose,  how 
Husband  hav-  far  the  assets  of  the  husband  should  exonerate  her;  but  the 
ing  paid  part  effect  of  it  is,  that  from  the  moment  she  mortgaged,  the 
of  mortgage  husband  might  by  his  indorsement  upon  it  charge  the  estate* 
nponwieses-  rpj^g,.^  jg  ^^  ^^^^  y^^^  ^liat,  where  they  join,  he  shall  by  hip 
shell  d'  '  d  ^^^^  indorsement  charge  the  estate  ultra.  InGrejfY.KaUitk^ 
may  by  his  in-  1^^^*  ^^f  where  a  possibility  of  the  wife  was  mortgaged ;  and 
dorsemcDt  the  question  was  between  her  and  the  assigness  of  the  bank- 
charge  it  again  nipt ;  though  the  main  question  was,  how  far  the  conveyance 
to  the  same  of  the  possibility  was  good  at  all;  yet*  Lord  ^Tarcfa^idte  went 
amount ;  but     j^^^  ^^e  nature  of  this  right ;  and  ♦  said,  if  the  husband  had 

♦  1  ft«  1      P^^^  ^^  ^^  ^^  ^^^  ^*^®'   ^^^  estate  should  have  been  disen- 

XT    t     J  cumbered :  from  which  I  collect,  he  would  have  acquired  no 

Hnsband  ac-  /«  ^        n       1  ^ 

qaires  no    in-  ^^^terest  in  it  by  paying  it  off:  and  he  adds,  that,  if  he  died 

terest  in  it  by  without  paying  it  off,  she  should  have  had  it  disencumbered. 

paying  it  oflT.      The  rule  I  take  to  be  universally  this,  that  the  title,t  she  has^ 

is  precisely  the  same,  as  that  of  an  heir  at  law ;  because  in 

Taie 
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Tmte  r.Auiim,  IP.  WiU.  S64,  and  S  Vem.  689,  though  not         179(k 

die  question  in  the  cause,  and  consequently  not  weighed  upon         ^^"^^"^ 

a^gument^  yet  die  Court  was  very  clear,   diat  the  wife  cannot  ^^ 

UMrt  upon  being  paid  in  preference  to  onerous  creditors.    All      Hooper* 

die  cases  therefore  concur  to  this;  that  where  the  debt  is    ^'^^  ^^^  ^ 

crigiiially  die  debt  of  the  husband,  his  personal  estate  is  bound  ^^  P^^  '°  ^^' 

lo  vyit  in  the  first  instance  ( 29  ) :  and  the  wife  will  be  en-  ,.^ 

. «  J        ,  ,  .  ,        .  .  «  ,      rows  creditors, 

lined  to  be  exonerated,  not  upon  any  right  arising  out  of  the 

contract ;  but  because  it  is  the  debt  of  the  husband ;  and  his    Wife's  right 

personal    estate    is    the  primary  ftmd.     Bagot  v.  Oughtan^  not  on  the  eou- 

1  P.  Wm.  847 :    die  wife's  estate  was  mortgaged  before  die  ^^ct,  bat  be- 

narriage^   and   transferred  after;   and  the  husband   joined,  ^^^*®*   \ieuig 

mA  covenanted  to  pay  the  money:  still  it  was  held,  that  his   .^.^.  ^ 

pefscmal  estate  should  not  excmerate  that  real  estate ;  because      ^  eitato 

Ae  debt  was  not  substantially  and  in  effect  his,   diough  he  bound  in  the 

covenanted  to  pay :  but  being  a  debt  existing  upon  the  ftmd  first  instance* 

Mbf^   his  covenant  was  collateral  in  support  of  the  debt. 

There  is  a  reference  in  that  case  to  the  well  known  case  of 

timijn  V.  Etelyn^  and  some  others ;  which  put  that  matter 

fnte  at  rest  as  between  the  heir  and  executor.    The  next 

fKilion  is  that,  which  arises  in  Lewis  v.  Nanglcj  Amb»  150. 

Theie  Lord  Hardwicke  would  not  distinguish  between  the  one 

hb  and  the  other.    That  does  not  apply  to  the  case  of 

Iffd  Kiimoul  Y.  Money ;  which  in  that  very  point  is  different 

ftoai  it    I  have  a  good  note  o(  Lord  Kinnout  v.  Money  from 

Mr.  OrdL    There  Miss  Earl  had  a  real  estate,  which  was  itself 

^Afect  to  a  certain  extent,  and  the  general  estate  of  her  fiidier^ 

idfject  to  the  amount  of  25O0L    Before  her  marriage  it  was 

■irtgaged  to  Wyai  for  that  sum,  being  her  own  debt,  or  more 

poperlythat  of  her  ancestor.    After  the  marriage,  when  it 

vn  setded  in  very  strict  settlement,  with  only  a  power  after 

Ae  limitations  for  life  and  in  tail  (which  limitations  in  tail 

vers  gone  by  the  death  of  the  son  while  an  infant)  to  charge 

iifwill,  and  to  act  upon  it^  during  coverture  as  fully  as  any 

vottan  could  receive  such  power  by  settlement ;  the  husband 

W  occasion  to  raise  3000/.  upon  the  estate ;  that  was  done  by 

&ie,  and  not  by  virtue  of  her  power  y  for  then  it  would  not 

1^^  aflfected  it  in  his  life,  nor  indeed  in  her's :  but  that  sum 

^18  afterwards  raised  for  his  benefit;  and  then  a  mortgage 

was 

(29)  Affuihr  v.  Aguilar,  5  Madd.  414. 
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Not  necessary 
to  appear  on 
the  instra- 
menU  that  it  is 
the  debt  of  the 
irife ;  bat  may 
be  proved 
4i/ttmefe. 

Where  the 
debt  is  not  ori- 
ginally the 
husband's*  his 
covenant  to 
pay  is  only 
collateral ; 
and  will  not 
make  it  his: 
bnt^iuere  whe- 
ther so  against 
creditors. 


was  made  for  the  whole  sum^  which  was  700021  and  10002.  in* 
terest  incurred,  in  all  8000/.    This  was  espreaaed  to  be  done 
by  virtue  of  her  power.     Lord  Hardwicke  referred  it  to  the 
Master  to  see,  what  was  raised  for  the  wife's  debt,  and  what 
for  the  husband's  use.    In  1767  before  the  report  it  came  on 
for  a  re-hearing  before  Lord  Camden  ;  and  they  inabted,  ihflt 
the  referaice  was  wrong;  but,  worse,  than  that,  that  tbere 
ought  to  have  been  an  inmiediate  decree :  and  the  whole  ought 
to  havje  been  charged  upon  the   estate   of  the  wife.    But 
Lord  Camden  saw  no. reason  to  overturn  that  interlocut«»y 
decree ;  and  therefore  at  his  reconunendation  they  agreed,  diat 
it  should  be  confirmed,  and  the  cause  to  stand  for  fertlier  di- 
rections; and  he  confirmed  the  decree  in  ommfme;  and  par- 
ticularly said,  that  the  wife's  estate  was  not  to  be  auhgect  to  any 
part,  except  what  was  for  her ;  and  that  Lewis  v.  Nangle  turned 
upon  different  circumstances,  not  upon  the  general  principle. 
This  determination,  thus  confirmed,  carries  with  it  this  in- 
ference of  a  position,  though  not  directly  in  question,  that  It 
is  not  necessary  to  appear  upon  the  face  of  the  deed  to  lesd 
the  uses  of .  the  fine,  that  it  was  the  debt  of  the  wife ;  but  it 
nmy  be  proved  aliunde.    That  inference  also  arises  in  Bago^ 
v.  Oughton;  but  more  strongly  in  Lord  Kimuml  v.  Mhrnif* 
If  it  ever  was  the  debt  of  the  husband,  be  is  bound  to  pay  it 
from  his  personal  assets;  but  the  circumstance  of  his  covenant- 
ing, when  the  debt  was  not  contracted  by  himself,  would  no^ 
make  it  bis,  because  bis  covenant  may  be  otherwise  explained  $ 
namely,  that  it  was  meant  as  a  farther  security  for  it;  and  th^ 
is  the  reason  o{ Evelyn  v.  Evelyn;  for  there  the  husband  to^ 
venanted  ;  but  because  the  debt  was  not  contracted  by  him  fo^ 
himself,  his  covenant  was  only  considered  as  collateral  (SO)* 
I  do  not  say,  it  would  be  so  as  against  creditors ;  that  woul^ 

be 

(30)  See  Mr.  Cox's  note,  2  P.  Will  654,  Evelyn  ▼•  Evdgm* 
Post,  Uamilim  v.  Worley,  Vol.  II,  62.  Wood$  v.  HunHmsfnni, 
Iir,  12B.  Butler  v.  Butler,  V,  6»4.  Waring  r.Ward,  VII,  995^ 
Earl  of  Oxford  v.  Lady  Rodney,  XIV,  417.  Lechmere  v.  CkarUenf 
;XV,  103.  Portions  to  be  raised  by  a  trust  term  in  a  marriage 
(letllenicnt :  the  real  estate  was  held  the  primary  fund ;  and  a 
covenant  by  the  settler  auxiliary  :  Pitt  v.  Pitt,  1  Titni.  180.  So 
upon  a  charge  under  a  power  by  tenant  for  life,  with  the  ultimato 
remainder  in  fee.    Ex  parte  Earl  Diyhy,  1  Jac.  235. 
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1)6  another  question.    In  Lord  KinnatU  v.  Money  the  position         1700. 
is  laid  down,  that  parol  evidence  is  admissible  to  prove,  that  ^^""^ 

the  debt,  which  the  husband  covenanted  to  pay,  is  the  debt  ^^ 

of  another,  not  his  own ;  consequently  that  his  personal  estate      Hoopbr. 
it  not  to  be  charged  in  fiivour  of  the  heir  or  wife.    If  this  was 
an  original  question,  perhaps  it  might  be  thought  hard,  that 
where  the  wife  appears  to  have  subjected  her  estate  to  a  debt 
of  the  husband,  that  inference  should  be  made  to  consider  her 
as  a  /if me  sole,  and  coming  under  an  obligation,  as  if  a  fSme 
jofe,  to  pay  it.     Perhaps  it  is  considered  rather  too  figura- 
tively in  saying,  *the  marriage  is  dissolved  in  that  respect.      [  *188  ] 
That  is  not  in  Mr.  OrcTs  note ;  nor  any  trace  of  it  in  Tate  v.    Court  will  not 
AmsHh  and  the  other  cases.    They  say,  the  Court  will  not  '°^®'  »°  ®^«»^ 
infer  an  equitable  assumpsit  contrary  to  the  tenor  of  the  obliira-  *       sisumpsi 
tion  subsbting  between  husband  and  wife,  who  cannot  contract  .      r     f  th 
wth  each  other  directly  without  trustees.     Then  to  consider  obligation  sub- 
tle case  put  by  the  Solicitor  General  of  money  paid  to  the  gisting  between 
wife  without  writing,  and  with  the  privity  of  the  husband :  and  husband  and 
if  made  out  satisfactorily  to  the  Court,  that  she  conld  dispose  ^i^^^*    Where 
of  it,  as  she  pleased ;  or  suppose,  she  kept  it  herself,  so  as  to  ^"f  money  was  ' 
be  able  to  make  a  will,  &c.  with  all  the  consequential  rights  of  ^V,     ^.  .^*  ^- 
penonal  estate ;  I  see  no  reason,  why  the  Court  should  not,  .     .      .     .^^ 
{ffooeeding  upon  the  same  principle,  declare,  that  that  money  Q^^  writing  so 
VB8  not  the  debt  of  the  husband.     It  being  transferred  to  her,  as  to  appear 
ad  so  as  to  be  attended  with  all  the  equitable  consequences  that  she  coold 
of  separate  estate,  it  never  was  his ;  so  the  whole  obligation  dispose  of  it  in 
upon  him  consisted  in  his  covenant.    If  by  a  distinct  transfer  ^"^  ^*^®  ^^  ^y 

«nd  independent  transaction,  without  any  relation  to  the  ori-  ^'  *  °^    ,° . 
.   ,       ^^         1      i_     .        ^     1  .  .     ,.  .         considered  the 

glial  matter,  she,  havmg  absolute  power  to  dispose,  gave  it  to   ,  . .     ^  1^ 

At  husband;    that   circumstance  perhaps  would  not  reach  band.' 

lack  to  the  original  contract;  but  still  that  reason  itself  is 

Boder  the  principle  before  mentioned.     Upon  the  next  ques* 

tioii  I  am  rather  anxious  to  say  something:  for  I  now  think,  I 

give  too  extensive  an  opinion  the  other  day  upon  admitting  the 

evidence.     The  case  without  the  parol  evidence  is  that  of  a 

wife,  who  had  subjected  her  estate  by  joining  in  a  mortgage. 

The  allegation  is  that  in  the  case  of  Tate  v.  Austin;  which 

the  Court  would  not  allow  there :  viz.  that  it  is  a  gift  to  the 

husband.     Supposing  it  so,  the  transaction  must  be,  that  she 

njsed  a  sum  of  money  upon  the  estate ;  which  might  have  been 

done 


188 


CASES  IN  CHANCERY. 


1790* 


Ckinton 

HOOPBB. 


[•189] 


done  l^  fine  to  trustees  upon  trust  ta  raise  by  sale  or  mort* 
gage  a  sum  for  the  benefit  of  the  husband:  and  if  it  was  s 
conveyance  of  that  sort,  it  is  manifest,  that  it  never  was  t 
debt  by  him ;  but  what  he  had  an  original  right  to  without  an^ 
obligation  ever  to  repay.     When  it  i^  a  transaction  purporting 
not  only  by  the  instruments  themselves,  but  by  all  the  other 
evidence,  except  parol  evidence,  to  be  a  transaction  to  raise 
money  for  him ;  and  he  therefore  bound  to  pay ;  I  have  great, 
doubts,  whether  it  is  possible  to  apply  parol  evidence  to  thats^ 
transaction  itself  to  prove  it  different.    If  the  evidence  were^ 
that  the  wife's  debts  were  paid  by  it;  or  of  any  particolacr* 
application  different  fiom  paying  it  to  him ;  I  see  no  reasoiaL 
against  admitting  her  parol  declarations  to  that  extent :  btift^ 
when  I  say  that ;  I  go  far  beyond  aD  *  the  cases,  which   are^ 
where  the  fact  was  proved,  that  the  money  was  paid  to  anolhe^^ 
account ;  and  never  did  come  to  his  account,  because  it 
was  received  by  him  at  all.    But  this  would  be  carrying 
rule  of  evidence  too  far;  therefore  if  it  depended  entirely  upoaM 
that,   I  should  think,   she  ought  to  be  exonerated;    lor  w^ 
falls  first  upon  his  personal  estate ;  and  the  law  will  leave 
where  it  falls.    But  when  I  have  put  it  as  between  hrir 
executor,  as  the  cases  oblige  me  to  put  it  for  the  reason 
tioned,  because  an  assumpsit  between  husband  and  wife 
not  be  raised  more  in  equity  than  at  law;  if  the  heir  tefls 
executor,  he  will  not  raise  his  claim,  it  is  impossible,  that 
can  be  exonerated ;  not  upon  the  score  of  firaud,  of  the  eic.—- 
ecutor   being  drawn  in,   for  then  the  legatees  would   hav^ 
received  it   injuriously:  but  I  think,  the  concession  of 
heir  goes  farther ;  and  that  it  is  not  material,  whether 
legacies  were  paid  before  this  concession,  or  after:  for  if  tb^ 
executor  having  paid  them  is  suffered  to  lie  by,  and  conladetr 
himself  as  at  rest;  and  then  the  heir  retracts;  it  is  injuriai^ 
to   the  executor;  and  the  heir  may,  by  telling  him  that 
himself.    She  has  done  so;  and  therefore  the  bill   most 
dismissed. 
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fl'TPON  the  marriage   of  the  defendant  Vernon  miiiAnna    Fimecao^rth 
Maria  Vernon  it  was  referred  to  the  Master  to  make  a  a/^»»e  »ole,  as 
proper  setdonent  of  her  real  and  personal  property,  consisting  "*"  **  ^®  ***' 
^f  freehold  estate,  and  Bank  and  other  annuities.    The  first  «*"i«ne'»tcreat. 
proposals  of  the  husband  for  that  purpose  were  rejected.    A      .     estate 
^i^tllement  was  accordingly  made  with  the  approbation  of  the  makes  her  pro- 
^daster  resting  both  real  and  personal  in  trustees  upon  trust,  prietor ;  and 
to  the  real,  to  permit  A.  M.  Vernon  to  receive  the  rents  and  if  she  pledges 
^  rofits  for  life,  or  to  pay  them  to  such  persons,  in  such  pro-  *^  according  to 
portions,  and  for  such  uses,  as  she  should  by  any  deed  or  "^"^  power,  tho 
liting  under  her  hand,  with  or  without  power  of  revocation,  .   ., 
om  time  to  time  appoint ;  and  in  default  of  such  appointment  „°^,  ^^  ^^_ 
her  sole  and  separate  use  for  life ;  and  after  her  decease,  points ;   bat, 
if  no  children,  (which  *  was  the  event)  to  such  persons,  in  such  r^iiQ^-i  where 
^^tate9  and  proportions,  for  such  uses,  chargeable  with  such  -^she  ac- 

•^uns,  and  subject  to  such  powers   as  she  should,  whether  cordmg  to 
*H>vcrt  or  sole,  by  any  deed  or  writing  under  her  hand  and    ^^  powor  ap- 
^«d,  to  be  by  her  duly  executed  in  the  presence  of  two  or  ?^    «      -  , 
^Kiore  witnesses  appoint.    And  in  default  of  such  appointment  jmsband    an 
^<i  trust  for  her,  her  heirs  and  assigns  for  ever.    As  to  the  inquiry  into 
lE^^sonal  in  the  same  manner;  except,  that  in  her  power  of  the  circum- 
-ppointment,  the  words  ^^ from  time  to  time"  were  omitted;  stances  was 
in  case  of  no  disposition,  to  her,  her  executors,  and  ad-  directed, 
^oinistrators.    PlaintiiSs  were  in  the  habit  of  supplying  Vernon  ^^^^f*  ^  ^' 
^Hdi  cash  by  accepting  bills,  and  discounting  bills  and  notes,  «.  ^        . 
4Uid  upon  account  of  his  having  considerably  overdrawn,  they  u  ^||,|g*>  Iq  ^ 
Ux  August,  1785,  required  security  from  him.     Accordingly  power  to  ap- 
-^i^Km  the  15th  August,  1785,  by  indenture  between  the  Plain*  point  rents  and 
%ifi&  and  Vernon,  and  his  wife,  reciting  the  settlement,  the  se-  profits  of  real 
Purity  was  given  upon  her  separate  property  both  real  and  ®*^*^®»  ""^ 
penonaL     Upon  the  16th  August  she  by  deed-poll  reciting,  ^™*  e    in     e 
that  it  was  in  consideration  of  making  a  proper  provision  for  ^^i^f  f^^  ...q. 
ber  husband,  appointed  tlie  rents  and  profits  of  the  real  estate  j„^q  ^f  ^jjo 
te  be  paid  to  him  by  the  trustees,  and  also  appointed  to  him  personal  cs- 

her  tate»  will  pre- 
vent a  sweep- 
iog  appointment  of  the  whole;  tlic  power  extending  to  the  whole  after  death. 
Trustees  cire  mere  stakclioldcrs;  and  cannot  be  aflbctcd  with  more  than 
they  actually  received  without  wilful  default. 
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her  reversion  in  fee,  and  also  in  the  same  manner  the  persotul 
and  its  produce.  Upon  the  6th  and  7th  December ^  1786^  there 
was  a  new  indenture  of  lease  and  release  between  Fhuntiflb 
and  Vernon^  but  to  which  the  wife  was  not  a  party,  recitiiif 
the  former  indenture  and  deed-poll,  and  by  it  in  consideration 
of  sums  due,  and  to  become  due,  to  Plaintiffs,  this  propertj 
was  again  made  liable  to  them.  In  1788  Vernon  became 
a  bankrupt,  and  the  bill  was  brought  agiunst  him,  his  wife,  and 
the  trustees,  to  have  the  benefit  of  these  two  securities,  and 
for  an  account  of  money  due  to  the  Plaintiffs  upon  certain 
notes  and  bills  of  exchange,  and  of  all  sums  the  trustees  did 
might  have  received  since,  they  had  notice. 


[•191] 


Solicitor  General^  for  Plaintiffl 
The  wife  insists,  that  these  deeds  do  not  bind  her  at  aS. 
She  is  in  this  Court  to  be  considered  as  a  fime  sole.    As  \o 
the  first  instrument,  there  is  no  case,  where  a  woman  may  not, 
if  there  is  a  power  in  the  settlement,  pledge  the  produce  of 
her  separate  estate  as  a  security  for  her  husband's  debts.  The 
power  enabled  her   to  execute  this  either  with  or  withoat 
power  of  revocation,  and  she  has  not  reserved  such  power; 
she  might  have  executed  a  voluntary  gift  of,  and  has  divested 
herself  of  it.  The  variation  ♦  of  expression  between  the  limitar 
tions  of  the  real  and  personal  by  omitting  the  words  **from 
time  to  time''  in  settling  the  latter,  was,  I  apprehend,  a  mere 
slip ;  but  the  expression  in  both  cases  comprehends  no  more^ 
than  if  it  had  been  to  pay  to  the  separate  use  of  the  wife  ;  tb^ 
other  is  only  accumulation.     This  bill  only  seeks  to  aflfect  \iiieX 
life  estate,  and  the  reversionary  interest  in  case  of  no  chjldieA 
which  is  the  case  at  present.      In  1  Brown's  Chan.  Rep.  1&» 
where  a  married  woman  had  a  power  over  her  separate  pio^ 
perry,   the    husband   borrowed  50/.  upon  his  and  his  wife** 
bond ;  and  upon  a  bill  filed  your  Lordship  thought,  this  was  XO 
be  considered  as  the  case  of  a  fime  sole^  and  gave  the  relief 
prayed.    If  a  fSme  covert  has  a  power  to  receive  to  her  sepa^ 
rate  use,  and  to  appoint ;  and  she  files  a  bill  jointly  with  her 
husband  for  an  account,  and  submits  to  apply  the  profits  in 
payment  of  her  husband's  debts ;  this  bill  will  itself  amount  to 
an  appointment,  and  the  Court  will  act  upon  it  as  such  ;  Atteny. 
Papwortht  1  Vcs,  163.    Such  an  appointment  is  good,  unless 
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timre  is  proof  of  ill  usage  or  duress  by  the  husband ;  and  a  1790. 

/time  covert  is  in  this  Court  considered  as  a  fime  sole  as  to        p*^''^ 
separate  estate,  Grighy  v.  Cox^  1  Ves.  517,  Norton  v.  TurviU^  ^^ 

9P.  WiU.  144,  Peacock  v.  Monk,  2  Ves.  190,  As  to  the  first  Smith. 
instmnient  it  would  be  a  fraud  upon  the  creditors,  if  this  is  not 
good*  Upon  these  cases,  and  particularly  in  what  Lord  Hard- 
meke  said  in  Grigby  v.  Cox,  we  may  infer,  that  an  appoint- 
ment to  a  purchaser  cannot  be  bad.  Therefore  Plaintiffs  are 
entitled  to  the  benefit  of  the  first  of  these  deeds,  and  also  of 

die  second,  for  by  the  deed  poll  the  equity  of  redemption  was 

pren  absolutely  to  the  husband. 

Mr.  Lloydj  for  Mrs.  Vernon. 
Bfrs.  Vernon  says,  she  was  imposed  upon,  and  that  she 
tbonght  she  was  only  charging  the  reversion  in  case  of  her 
desdi  without  issue.  They  must  prove,  that  they  read  this 
iDBtrument  to  her,  and  that  she  understood  it ;  for  the  trus- 
tees were  not  consulted,  and  there  was  only  one  solicitor 
employed  for  all  parties. 

For  Plaintiff: 
The  same  objection  was  made  in  Grigby  v.  Cox;  and  over- 
nded. 

Ur.  Lloyd.  [  192  ] 

In  Aat  case  (31)  the  circumstances  do  not  appear.  .  This 
Ktdement  was  not  whilst  she  was  unmarried,  for  your  Lord- 
lUp  thought,  the  proposals  of  the  husband  were  improper, 
ttd  referred  it  to  the  Master  to  prepare  a  proper  settlement. 
It  appears,  she  would  not  have  done  this,  if  not  either  very 
^  or  very  ill  used,  both  of  which  will  raise  the  suspicion  of 
fte  Court  (3S).  The  settlement  was  upon  the  6th  of  May,  1785, 
vid  before  she  received  any  payment  under  it,  viz.  in  August 
Ae  concurred  in  the  first  security.  There  was  no  transaction 
or  communication  with  the  trustees.    This  was  stripping  her  of 

what 

(SI)  lo  1  Bra,  C.  C.  17,  Lord  to  approve  of  the  principle  of 

Iharbw  says,  the  defect  of  that  the  case. 
€ase  is,  that  it  does  not  state  the        (32)  1  Ves.  518. 
trust.     Bat  in  page  20  ho  seems 
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[♦193  ] 


wkat  the  Court  had  taken  care  to  provide  &r  her*   Very  littk 
is  due  to  the  Plaintiffs  under  the  trusts  of  the  first  deed^  bat 
upon  the  16th  o{  August,  the  very  next  day,  she  makes  widi- 
out  any  consideration  an  absolute  appointment  in  fiivoiir  of  her 
husband  of  all  her  property,  stripping  herself  of  every  things 
and  that  is  the  security,  they  depend  upon.    Plaintifi  deserve 
no  favour.  They  come  with  full  notice  of  this  setdement^  aad 
^e  bound  to  take  notice  of  what  was  the  true  intention  of  die 
trusts.    There  is  no  case  shewing,  this  will  be  good  under  sndi 
circumstances.  It  could  only  be  good  upon  the  husband^s  prov^ 
ing,  that  no  improper  use  was  made  of  his  authority,  and  her 
consent  ought  to  be  shewn.     This  is  no  more  than  a  men 
agreement ;  because  the  legal  estate  is  in  the  trustees*   Comifld 
always  advise  creditors  never  to  take  a  security  from  a  manied 
woman,  unless  she  consents,  or  ratifies  it,  being  examined. 
The  constant  practice  at  the  Rolls  shews  this.     If  this  is  al- 
lowed, a  Court  of  Equity  does  no  service  to  the  married  wiuiian 
by  the  settlement,  though  it  may  to  the  children  of  the  marriage 
for  she  may  part  with  her  property  without  the  intervoitioD  of 
a  third  person.    If  it  was  copyhold,  there  must  be  a  surrender, 
and  consequently  the  intervention  of  a  third  person  not  inte- 
rested.   It  would  have  been  better  to  have  left  the  monej  in 
Court,  than  to  have  made  this  settlement ;  for  then  the  Coait 
would  not  have  parted  with  it  without  having  her  consent,  if 
they  petitioned  to  have  it.    The  true  question  is,  what  is  tbe 
real  *  intention  of  the  trusts  of  such  a  settlement  as  this.  If  diat 
was,  that  she  should  not  si/rip  herself  of  all  by  signing  her  nsn^ 
these  persons  cannot  complain,  having  full  notice  of  the  tm/^ 
but  must  be  bound  by  it.    When  the  Court  vested  this  in  tntf- 
tees  to  pay  into  the  proper  hands  of  the  married  woman,  or 
such  other  person  as  she  should  appoint,  it  is  impossible,  tUcj 
could  intend,  that  she  should  at  one  stroke  without  the  ilIte^ 
vention  of  trustees  authorize  them  to  pay  it  to  another  persoOf 
who  never  informed  them,  till  the  close  of  the  transaction,  that 
he  was  treating  with  the  husband  and  wife.    It  will  have  quite 
the  contrary  effect  from  what  was  intended,  if  without  any  evi- 
dence they  can  produce  a  deed  signed  and  delivered  by  heff 
though  it  does  not  appear,  that  she  understood  it,  or  that  i^ 
was  not  by  coercion.     It  was  meant  by  the  Court  to  do  all,  dtf' 

was  possible  for  her.     But  if  they  are  entitled  to  the  benefit  of 

the 
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hA  first  deed,  (which  I  deny)  they  cannot  be  to  that  of  the  se* 
mid ;  for  that  was  founded  upon  a  deed,  by  which  he  got  abso- 
ite  dominion  over  all  her  property  real  and  personal  without 
ommunication  to  the  trustees ;  and  no  case  is  cited,  where  the 
!!oiirt  carried  such  a  contract  (for  it  is  no  more)  into  execution ; 
or  the  dicta  stated  are  only,  that  as  between  those  claiming 
inder  her  and  the  husband,  if  he  has  made  a  contract,  that  she 
ball  be  so  considered,  he  shall  not  run  away  with  her  property 
rom  them.  But  under  these  circumstances  when  she  says  she 
las  been  imposed  upon  in  obtaining  it,  'the  Court  has  never 
|0oe  so  fiur.  It  was  the  practice  of  the*  Court  formerly  not  to 
pre  up  the  wife's  property,  though  she  appeared  and  con- 
KUted,  and  there  is  a  case  to  that  effect. 


1790. 


Pybus 
Smith. 


For  Plaintiff. 
There  is  not  a  hint,  that  this  was  improperly  obtained ;  she 
fluly  says,  she  did  not  know  the  extent  of  the  first  deed. 


Lard  Chancellor. 
You  cannot  affect  the  trustees  with  more,  than  they  actually 
noeived  without  wilful  default.  They  are  mere  stake  holders. 
Hie  rule  is,  that  she  is  sole,  so  far  as  she  has  a  power  of  ap- 
pomtment,  but  with  any  limitations  described  in  the  deed  giv- 
ing her  that  power.  If  the  trust  is  to  pay  the  rents  and  profits 
to  her  upon  any  instrument  signed  by  her  since  the  last  pay- 
day, an  instrument  signed  before  would  not  do.  If,  as  Lord 
Bardwicie  says,  the  concurrence  of  the  trustees  is  necessary, 
it*  would  not  do  without  it.  So  far  forth  as  the  instrument 
CMtmg  her  separate  estate  makes  her  proprietor,  so  iar  is  she 
tfime  sole ;  and  if  she  has  pledged  her  estate  according  to 
liBr  power,  the  trustees  must  hold  it  to  the  uses,  she  appoints. 
Hie  doubt,  I  have  entertained,  is,  whether  the  words  *^from 
6m  to  time'*  will  not  make  it  impossible  for  her  to  make  a 
iveeping  appointment  of  the  whole.  They  do  not  occur  as  to 
die  annuities.  But  you  must  affect  Ihe  deeds  in  some  way. 
Suppose  I  send  it  to  the  Master  to  inquire,  under  what  dr- 
ciBDstances  they  were  obtained.  The  Master  must  report  it,  in 
order  to  lay  a  ground.  And  let  the  inquiry  be  both  of  the 
bit  and  second  deeds/  how  they  were  executed ;  for  it  is  very 
fit  in  case  of  a  married  woman,  that  the  Court  should  know, 

how 
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how  she  has  disposed  of  her  property.    These  cases  have  not- 
been  sufficiently  attended  to  (33). 

(33)  The  oaase  oame  on  opoD 
the  report  Avguti  Sd,  1791, 
when,  it  appearing  the  wife  knew 
what  she  was  aboat,  Lard  ChaU' 
ceUorsM,  in  that  case  theCoart 
allows  her  alienation  of  separate 
property.  It  was  referred  to  the 
Master  to  inqoire, whether  Plain- 
tiflThad  any  other  secarity.  9Bro, 
C.  C.  340.  See  FetHplace  r. 
Gorges,  ante,  46,  and  post.  Vol. 
y,  17,  the  note  to  Chassaing  v. 


Parsonage.     Sperling  v. 
/or/,  VIII,  164.     Ricky.CoekM^,^ 
Jones  y. Harris,  Wagstaffr.  Smitk^^ 

IX,  369,  486,  620.      Parkegr 

White,  XI,  209.    WUts  ▼.  Dam — . 
kins,  XII,  601.    Stwrgu  r.Cknrp^^ 
XIII,  190.  XVIII.  434.    Jaek^ 
son  y.  Hoblumse,    2  Mer.    48^« 
FraneU  v.  WigzeU,  1  MaM.  26a» 
Ritchie  v.  Broadbeni,  2  Joe. 
WaULAdQ. 


1790. 

J«ie30/A. 
Tenant  for  life 
iobject  to  a 
trust  term  not 
let  into  pos- 
session before 
account;  nor 
till  the  trust  is 
executed,  un- 
less on  paying 
into  Court  a 
suip  sufficient 
to  answer  it; 
or  where  the 
best  way  of 
performing  the 
trust  appears 
to  be  by  letting 
him  into  pos- 
session. 

[195] 
Infant  ought  to 
sue  by  next 
friend ;  not  to 
wait  till  of  age. 


BLAKE  V.  BUNBURY. 

GIR  Patrick  Blake  was  tenant  for  life  by  the  will  of  bis  fia-^ 
ther,  subject  to  a  term,  under  which  the  real  estate  wasa 
charged  with  a  sum  sufficient  with  the  personal  to  answer  th^ 
purposes  of  the  trust.  Upon  coming  of  age  he  filed  a  bill  « 
and  a  general  account  was  directed  of  testator^s  estates,  and 
of  debts,  legacies,  and  funeral  expences. 

Solicitor  General,  for  Plaintiff 
Desired,  that  he  might  be  immediately  let  into  possession; 
insisting  that  he  was  in  the  common  case  of  tenant  for  Ix^ 
where  the  Court  is  in  the  constant  habit  of  letting  into  p^^s- 
session  upon  keeping  down  the  interest ;  and  that  in  cas^   <^ 
failure  a  receiver  may  be  appointed.    The  real  estate,  he  sm^f 
would  be  liable  to  a  very  small  amount :  he  complained       ^ 
strong  terms  of  the  conduct  of  the  trustees. 

Lord  Chancellor. 
This  ought  to  have  been  finished  long  ago;  for,  though  -^•"^ 
Plaintiff  is  but  just  of  age,  he  might  have  sued  by  his  n:-^*^ 
flrend.  But  it  is  impossible  for  me  to  let  him  into  possesd.  ^^* 
till  I  have  the  account  before  me,  and  even  till  the  trusts 
executed ;  unless,  as  he  now  offers,  he  pays  into  Court  a 
sufficient  to  answer  all  the  purposes  of  the  trust.  Whenever  "^ 
does  that,  I  will  let  him  into  immediate  possession.    The  Co  '^^ 

perh^P* 


CASES  IN  CHANCERY. 


105 


perhaps  has  let  tenant  for  life  into  possession^  where  it  has 
seen,  that  the  best  way  of  performing  the  trusts  would  be  by 
letting  him  into  possession.  As  where  an  annuity  of  100/.  a 
year  is  charged  upon  an  estate  of  5000/.  a  year.  But  till  the 
account  is  taken^  I  do  not  know  but  the  purposes  of  the  trust 
may  take  up  the  whole ;  and  if  I  was  to  do  it  now>  perhaps 
I  should  only  have  to  resume  the  estate  (34). 

(34)  Fpsty  614.     As  to  letting  equitable .  tenant  for  life    into 
fOMession,  see  Tidd  v.  Lister,  5  MadtL  429. 


1790. 


Blake 

V, 
BUNBURY. 


GREY,  Ex  parte. 


1790. 
Jvly  Ut. 
'PETITION  by  the  conumssioners  and  assignees  under  a    Bankrupt  was 

commission  of  bankruptcy,  that  the  time  for  the  surrender  prevented  from 

of  die  bankrupt  might  be  enlarged  to  twenty-eight  days ;  not  surrendering 

hmg  surrendered  within  the  time  appointed  in  the  Gazette,     because  the 

Commissioners 

Mr.  Hardinge,  for  the  petition  ^'^  "^^  ^^^^^ 

Admitted,  that  the  commissioners  had  behaved  extremely  ill,       .  .      v  *l 

■^         petition  of  the 
ttd  mere  was  no  justification  for  their  conduct.     They  said,  Commisaionera 

Ae  bankrupt  did  attend  at  the  time,  but  that  they  were  absent  another  day 
noting  at  an  election.  was  appointed. 

The  Court 
Lord  Chancellor.  blamed  their 

It  certainly  was  very  great  misconduct  in  the  commissioners,  conduct,  and 
This  ought  to  have  been  the  petition  of  the  bankrupt,  com-  ^f  *^»  ^^®  P®**" 
Flttning  that  he  was  disappointed  in  making  his  surrender.     If  ^^^  ^^ 
lie  was  tried  for  felony,  it  certainly  would  be  a  good  defence  ^,^^  KoMirmnf 
to  Hty,  he  had  made   an  attempt  to  surrender,   and  could 
not(35).    All,  that  could  be  done  upon  it,  would  be  to  appoint 
^Midler  day,  where  he  had  so  failed.  Take  the  common  order. 

(S5)    Otherwise,    where    the    in  pursuance  of  their  order.     A 

remedy  for  difficulties  of  this 
kind  is  given  by  the  statute  1  <& 
2  Geo.  IV,  c.  116.  s.  17,  direct- 
ing, that  no  public  mectiug  shall 
be  held  within  the  city  of  London, 
except  in  the  Court  of  the  Com- 
missioners of  Bankruptcy  in  Ba^ 
singhaWttreet,  unless  otherwise 
specially  directed  in  writing  by 
the  Commissioners. 


the  bankrupt. 


^ore  is  by  the  bankrupt;  Ex 
P»te  Ricketts,  post.    Vol.  VI, 
^,  and   the  note.      In  1823 
Thmuu   Tkurtellt    a    bankrupt, 
vat  prevented  from  surrender- 
ing within  the  time  appointed, 
beii^  con6ned  in  Newgate  under 
t  criminal  charge  of  a  conspi- 
racy ;  and  the  keeper  declining 
00  the  42d  day  to  bring  him  to 
the  Coart  of  the  Commissioners, 
Vol.  I.  O 
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^^y  »«*•  DUNDAS  V.  DUTENS  (36). 

1  Edm,  65. 

Setdement  af-  JTARRIET  DUTENS  being  entitled  under  the  will  of 
ter  marriage  of  Peter  Duiens  her  father  to  1000/.  stock  in  the  three  per 

the  wife  8  pro-  cenis^  and  to  some  other  stock ;  and  also  to  a  share  of  the  re- 
perty.  reciting  ^^^^^  married  James  CaUender.  In  1783,  subsequent  to  the 
of  oarol  '''^"^g^*  *  settlement  by  indenture  was  made,  reciting  a  parol 
agreement  be-  *6J'^™ent  before  the  marriage  to  settle  her  property;  and  set- 
fore,  in  trast  as  ^g  it  in  pursuance  of  that  agreement  in  trustees  upon  trust 
to  part  of  the  out  of  the  annual  proceeds  to  pay  100/.  a  year  to  the  separate 
prodace  to  the  use  of  the  wife,  and  to  pay  the  remainder  of  the  produce  to  the 
separate  use  of  hug^and  for  life,  then  to  the  wife  for  life,  then  among  the 
e  wi  e,  as  children  of  the  marriage  us  the  survivor  should  appoint.  Th« 
1i  h  d  f  husband  assigned  his  life  interest  to  trustees  upon  trust  to  pay 
life  then  for  *^  Fitter,  Harriet  CaUender  the  wife  being  dead,  a  bill  was 
wife  for  life,  ^'^  ^^  ^^  name  of  Sir  Thomas  Dundas  a  creditor  for  5000/. 
then  amongthe  Sir  William  Murray^  and  other  creditors,  against  James  Cal- 
children  ae-  lender,  who  had  quitted  the  kingdom,  and  was  at  this  time  in 
cordmg  to  ap-  Scotland,  Elizabeth  Dutens  the  widow  and  only  surviving  exe- 
I^intment  of  ^^^  ^f  ^j^^  testator  Peter  Dutens,  the  children  of  CaUender^ 
,  ,  '  Fitter  as  assignee  of  Callender^s  life  interest,  and  others ;  pray- 
credrtors  of  ^g'  ^^^^  ^^^  settlement,  and  the  assignment  in  trust  for  the 
the  husband.  Defendant  Fitter,  which  was  founded  upon  it,  might  be  declared 
Their  bill  to  fraudulent,  and  void  against  creditors,  and  be  set  aside;  and 
set  it  aside  was  for  an  account  of  the  effects  of  the  testator,  his  debts,  legacies, 
dismissed  with  ^nj  funeral  expences ;  and  that  the  residue  might  be  ascer- 
costs,  and  l>e-  ^j^^j^  and  that  such  share  of  the  residue,  to  which  Harriet 
1  \A  f'i\  A  CaUender  was  entitled,  yet  unpaid,  and  so  much  of  the  stock 
that  iudffiuent  *^  ^^^  ^*®  entitled  to,  yet  remaining  unsold,  should  be  applied 
even  against  a  ^^  satisfy  these  creditors.  Upon  the  30th  June,  1790,  a  motion 
Plaintifi*,  who  was  made  upon  the  part  of  Sir  Thomas  Dundas  to  have  his 
was  made  so  name 

without  autho.  ^3^)  2  ^       235. 

yity:  but  his  v     /  » 

whole  expence,.  and  also  the  whole  espence  above  the  costs  taxed  of  all 
Defendants  except  the  husband  were  decreed  to  be  paid  by  the  Solicitor  for 
PlaintiflTs ;  the  transaction  being  considered  as  a  combination  between  the 
hosbaDd,  the  creditors,  who  authorized  the  bill,  and  the  Solicitor  to  de- 
fraud the  children.  Choses  in  action,  viz.  stock,  debts,  ^c.  are  not  liable 
to  creditors:  they  cannot  be  taken  on  a  levari  facias,  and  cannot  be  touched 
in  Equity.  RcNef  prayed  by  Che  bill,  but  given  up  at  the  hearing,  must 
be  expressly  wai?ed  on  the  record. 
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name  struck  out  of  the  bill  as  PliuntifF,  and  to  have  the  Soli- 
dtor  committed,  on  the  ground,  that  he  had  no  authority  for 
making  Sir  Thomas  a  Plaintiff.  The  other  creditors  had  signed 
such  authority.  The  Solicitor  in  his  defence  alleged  in  Court, 
that  he  had  been  deceived  by  Callender ;  who  promised  to 
procure  him  an  authority  from  Sir  Thomas  Dundas,  with  whom 
he  was  upon  terms  of  intimacy,  as  appeared  from  a  letter  read 
in  Court  from  Sir  Thomas  Dundas  to  Callender;  *that  though 
he  was  the  Solicitor,  who  filed  the  bill,  yet  he  was  not  the 
original  Solicitor  in  the  cause ;  and  that  he  had  offered  and 
was  now  ready  to  indemnify  Sir  Thomas  Dundcu;  and  he  made 
affidavits  to  this  effect. 


196  a 


1790. 


Dundas 

DUTENS* 


[•197] 


Lord  Chancellor  said 
It  seemed  to  be  a  combination  between  Callender  and  hia 
creditors  to  cheat  his  own  children,  and  that  it  was  a  very  scan- 
dalous transaction,  and  reflected  great  disgrace  upon  the  Court, 
and  that  he  should  certainly  make  the  Solicitor  pay  the  costs 
as  between  attorney  and  client ;  and  as  the  cause  was  set  down 
for  hearing,  he  ordered  the  motion  to  stand  over,  till  the  cause 
should  come  on ;  which  happened  the  next  day/ 


The  cause  coming  on  to  be  heard,  the  Defendant  Filter 
by  his  answer  stated,  that  in  consequence  of  a  decree  of  this 
Court  upon  the  assignment  to  him  he  was  nearly  satisfied. 

Mr.  Mitfordf  for  Defendants, 
Objected,  that  the  suit  was  defective  for  want  of  a  party; 
as  the  bill  had  not  been  revived  against  the  representative  of 
EUxabeth  Dutens,  who  was  dead. 

Solicitor  General,  for  Plaintiff, 
As  that  is  the  case,  I  can  asl^  no  relief,  except  as  to  the 
stock  of  Harriet  CcMendet. 


Lord  Chancellor. 
You  must  expressly  waive  the  other  relief  prayed  upon  die 
record. 

O  2 
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DtJNDAS 
DUTENS, 


i  ♦198] 


For  Plaintiff. 
As  to  the  stock  this  settlement  is  Toid  against  creditors;  and 
die  Court  wiD  give  execution  agiunst  this  fund.  There  are 
auihorities  for  it.  Ham  v.  Ham,  Amb.  Rep.  79{S7\  though 
it  is  not  a  decision,  yet  it  states  in  the  nata  bene  at  the  aid 
of  the  case  the  Reporter's  express  opinion  upon  it,  and  Lord 
Hardwicke  in  that  case  seems  to  have  been  clearly  of  that 
opinion.  *  Taylor  v.  Janes,  Z  Atk»  GOO,  a  husband,  who  had 
17S3/.  stock  devised  to  him,  after  marriage  settled  it  for  him« 
self  for  life,  then  for  his  wife  for  life,  and  afterwards  for  the 
benefit  of  his  children ;  this  settlement  was  decreed  to  be  void 
agwist  creditors  both  before  and  aftier  marriage ;  and  the  trust 
estate  was  decreed  to  be  sold ;  and  the  produce  applied  for  the 
payment  of  his  debts  (38).  The  Master  of  the  Rolls  thought 
it  fraudulent  as  to  creditors,  as  within  the  13th  Eliz.  though 
the  consideration  was  good  as  between  those  making  it,  yet  not 
as  to  creditors.  The  Register  has  been  examined  upon  that 
case,  and  one  circumstance  appears,  which  is  not  in  the  re« 
port;  namely,  that  a  letter  of  license  was  given  to  the  hus- 
band ;  but  by  agreement  it  was  not  to  prevent  the  creditors 
from  proceeding  against  his  effects,  though  they  were  not  to 
proceed  against  his  person,  but  that  does  not  seem  to  make 
any  difference.  That  sum  of  1000/.  was  assigned  to  Mrs.  Cal- 
lender,  and  stood  in  her  name.  With  regard  to  that  sum, 
the  moment  of  the  marriage  he  could  insist  upon  payment 
of  the  stock  standing  in  her  name  immediately,  without 
coming  here.  The  second  point  is,  that  this  was  fraudulent 
as  to  creditors. 


Lard  Chancellor. 
Is  there  any  case,  where  a  man  having  stock  in  his  own  name 
has  been  sued  for  the  purpose  of  having  it  applied  to  satisfy 
creditors?  Those  things^  such  as  stock,  debts,  &c.  being 
choses  in  action  are  not  liable.  They  could  not  be  taken  upon 
a  levari  facias.    I  did  not  think,   you  could  have  got  so  near 

it 


(37)  Lord  Chancellor,  after 
reading  this  case,  observed^  that 
there  was  nothing  in  the  case 
applicable;  but  only  the  nota 
bene  at  the  bottom,  which  only 


contains  tbe  private  opinion  of 
the  reporter. 

(38)  See  also  King  v.  Dupine, 
in  Mr.  Sanders'*  note  to  that 
case. 
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it  as  that  case  in  Atkyns.  If  the  Court  was  of  opinion  as  to 
that  letter  of  licensei  that  there  was  any  lien  upon  the  stock, 
by  which  it  was  capable  of  being  affected,  that  might  be  the 
foundation  of  it ;  but  if  not>  it  is  quite  new  to  me,  that  this 
Court  can  touch  it  I  have  never  heard  of  such  a  thing  (39). 
Upon  the  second  point  as  to  the  settlement,  I  should  be  glad 
to  hear,  how  you  support  it;  though  it  is  mere  matter  of 
curiosity,  if  the  first  is  agunst  you. 


1700. 


DUNDAS 
DUTBNS. 


For  Plaintiff: 
However  your  Lordship  may  think  this  doctrine  hard  upon 
children,  yet  in  a  Court  of  Equity  no  proposition  is  more  clear, 
than  that  a  parol  agreement  or  settlement  previous  to  marriage 
is  absolutely  null  and  void ;  and  that  the  marriage  is  not  a  part 
execution  of  such  agreement,  upon  which  the  Court  can  pro- 
ceed to  a  farther  execution  of  it,  being  void  imder  the  sta- 
tute. *In  that  case  in  Atkyns,  the  Master  of  the  RoBSf 
speaking  of  the  hardship  upon  the  wife  and  children,  says,  he 
must  decree  for  creditors  though  against  a  wife  and  children, 
because  it  is  impossible,  if  creditors  do  not  get  their  debt8| 
that  their  wives  and  children  may  be  reduced  to  want.  But 
Plaintiffs  deny,  that  there  was  any  agreement  before  marriage; 
it  is  simply  recited,  that  it  had  been  agreed;  and  the  case 
says,  a  parol  agreement  followed  by  a  marriage  cannot  be 
executed  in  this  Court.  Otherwise  no  settlement  after  mar- 
rmge  could  be  bad. 


[♦199  1 


For  Defendant. 
In  Cro.  Jac.  4<54,  there  is  a  case.  Dame  Griffin  v.  Stanhope, 
where  a  settlement  after  marriage,  founded  upon  a  promise  of 
the  husband  before  marriage,  upon  which  reposing  confidence 
she  married  him,  was  held  not  to  be  fraudulent  1  Fent.  194, 
Sir  Ralph  Bovys  case  upon  a  promise  before  marriage. 
2  Lev.  146,  where  though  the  settlement  was  determined  to 
be  fraudulent,  yet  by  the  fourth  resolution  of  the  Court  it 

would 


(39)  Post,  Simtnonds  v.  Lord 
Kinnaird,  Vol.  IV,  735.  Nantes 
V.  Corrock,  iX,  177,  182.  Rider 
v.  hiddety  X,  300.  The  Kiny 
V.    Capper,  6  Price,  217.    This 


part  of  Lord  Thurlow*8  judgment 
seems  to  have  been  overiooked 
by  Lord  Manners,  1  Bali  S^  Beat. 
300. 
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1790.         wotdd  have  heen  different^  if  there  had  been  an  agreement 
^"^^^"^  or  promise  before  marriaire. 

DuTENs.  Ijord  Chancellor. 

Parol  agree-        jf  ^]^q  husband  made  an  agreement,  that  he  would  setde, 

men    or  a  se  ^^^  ^y^^^  »^  fraud  of  that  airreement  got  married,  would  not  he 

tlement  upon  .     -         ,i     •   ,^/vxo     »  i        t        ,  .        .     - 

marri  n  bound  by  it  (40)  ?    I  thought,  there  was  a  case  m  pomt  for 

not  be  sued  on  ^^   What  the  settlement  might  be,  if  made  upon  himself 

afterwards  on    ^^^  marriage  is  another  question.     But  in  Eq,  Gm.  Ab.  where 

gromid  of  part  there  was  an  agreement  before    marriage,   and   the   father 

performance ;    drew  the  man  in,  and  was  privy  to  his  having  married  without 

bat  no  ca«,  of  ^^  execution,  and  then  reflised  to  execute,  relief  was  given; 

^^      If  in  this  case  there  was  an  agreement  before  marriage,  and 

""•*"'»  T.      afterwards  he  drew  her  in  to  be  married,  and  then  refused  to 
agreement  be- 

fo«  marriage  V^orm  it,  it  appears  to  me  to  be  that  kind  of  fraud,  against 

is  within  the  which  this  Court  wiD  relieve.    If  there  is  a  parol  agreement 

statute.    Re-  for  a  settlement  upon  marriage,  after  marriage  a  suit  upon  the 

fusal  after  ground  of  part  performance  would  not  do,  because  the  statute 

marriage  to  jg  expressed  in  that  manner ;  but  is  there  any  case,  where  in 

Julis™  ^e"^"^  *^  settlement  the  parties  recite  an  agreement  before  marriage, 

ment  to  settle  ^  ^^'^  H  has  been  considered  as  within  the  statute  ? 

is  a  fraud, 

against  which        *  Let  the  bill  be  dismissed  with  costs  to  all  the  Defendants, 

equity  will  re^   except  CaUender^  to  be  taxed  against  the  Plaintiffs ;  and  let 
Move.  the  Master  compute  the  whole  expence.  Sir  Thomas  Dundas 

I  "^^  J  has  incurred  in  this  cause,  which  shall  be  paid  by  the  Solicitor 
for  the  Plaintiffs.  Liet  the  Master  also  compute  the  expences 
incurred  by  the  several  Defendants,  except  CcUlendery  over 
and  above  the  costs  taxed  against  Plaintiffs,  and  let  them  also 
be  paid  by  Plaintiffs  SoUcitor.  If  a  man  will  do  such  a  thing 
as  this  in  a  Court  of  Justice,  and  bring  a  person's  name  on  the 
record  without  any  authority,  and  if  it  is  attended  as  in  this 
case  with  a  combination  to  bring  him  and  Callender  forward  in 
order  to  cheat  the  children,  I  ought  not  to  permit  the  chil- 
dren, or  the  estate,  or  any  one,  to  receive  any  damage ;  and 
I  do  this  upon  reading  the  affidavit  of  the  Solicitor. 

(40)  In  case  of  fraud  equity  only  relied  on  promises,  honour, 

woald  relieve.    Lady  Moniacute  &c.  ibid.     See  Randall  v.  Mor^ 

w.  Maxwell,  I  P.Will.  G20;  but  gan,  post,  Vol.  XII,  67. 
not  where  no  fraud,  bat  the  party 
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Mr.  Mansfield^  for  Sir  Thomas  Dundas 
Insisted,  that>  as  his  name  was  used  without  his  authority, 
he  ^as  not  to  pay  Defendants  costs ;  but  his  name  ought  to 
be  struck  out,  which,  he  said,  would  be  immediately  done  at 
law ;  and  compared  it  to  the  case  of  for^ng  a  name. 


1790. 


Dundas 

DUTBNS^ 


Lord  Chancellor. 
I  doubt,  whether  it  would  be  so  at  law,  and  whether  I  can 
deliver  him  from  the  costs  to  be  taxed  against  the  Plaintiffs.  I 
cannot  deprive  Defendants  of  their  right;  they  are  entitled  to 
this  judgment.  The  Defendants  must  have  their  remedy 
against  the  Plaintiffs,  and  this  Plaintiff  against  him,  who  pre- 
tended to  be  his  agent.  If  a  man's  name  stands  upon  the  re* 
cord  down  to  the  hearing,  which  I  can  hardly  conceive,  with- 
out his  knowing  it,  he  must  pay  costs,  if  the  bill  is  dismissed 
with  costs.  The  case  of  forging  a  name  is  not  parallel ;  it  is 
different  from  that  of  a  name  standing  upon  the  record.  At 
law  there  would  be  a  remedy  upon  the  record  for  the  costi^ 
and  the  Court  would  act  according  to  their  discretion.  But 
it  is  a  mere  question  of  form ;  for  he  will  have  his  ezpences 
against  the  Solicitor,  who  offers  to  pay  into  Court  immediately 
200/.  to  answer  the  costs ;  and  being  a  question  of  form,  I  wish 
it  to  be  decided  according  to  the-*  strict  principle  of  law.  This 
is  my  present  opinion :  but  I  wiU  think  of  this  point,  before 
the  order  issues.  You  may  save  the  expence  of  going  before 
the  Master,  if  he  will  admit  the  bills  of  the  Solicitors. 


[  ♦201  ] 


No  alteration  was  made  in  this  decree  (  41 ). 


(41)  In  1  Salk.  88,  attorney 
appeared  without  warrant :  judg- 
mcDt  against  bis  client;  which, 
being  regular,  was  not  set  aside ; 
for  PlaintiflT,  being  in  no  faalt, 
ought  not  to  suffer;  and  the 
attorney  was  able  and  respon- 
ftible:  seciw,  if  be  was  not  re- 


sponsible, or  suspicious ;  as  De- 
fendant, having  no  remedy, 
might  be  undone.  Wihom  v. 
Wihtm,  Wade  v.  Stanley,  1  Jac. 
Sf  Walk.  457,  674,  and  the  re- 
ferences  in  the  note  page  459. 
Wright  V.  CkiMtle,  3  Met.  \% 
Beames  on  Castg,  144,  note  lU 


fiOt 

1790. 

SBn.C.C.  99. 
Personal  es- 
tate to  be  laid 
out  in  land, 
but  len^t  on 
mortgage  in- 
steady  consi- 
dered as land» 
having  been 
always  oat  in 
trustees^  and 
the  uses  never 
united  with 
the  possession: 
and  passed  by 
such  general 
words  in  a 
will,  as  would 
pass  land ;  as 
"  all  my  es- 
"  tates,  Ac. 
"  whatsoever 
''  and  where- 
"  soever." 
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[  ♦202  ] 


RASHLEIGH  r.  MASTER. 

'I^Y articles  previous,  to  the  marriage  of  the  late  GilbeHhord 
Coventry  with  Miss  Mtisterf  reciting  her  portion  to  be 
10,000/.  it  was  agreed^  that  5000/.  of  it  should  be  laid  out  in 
the  purchase  of  land,  to  be  settled  to  the  following  uses ;  viz. 
to  Lord  Coventry  for  Hfe,  then  to  Lady  Coventry  far  life  in  bar 
df  dower,  then  to  the  younger  children  of  the  marriage  ac- 
cording to  the  appointment  of  Lord  Coventry;  in  default  of 
appointment  among  all  the  children ;  in  default  of  such  issue 
to  Lord  Coventry;  in  fee.  That  sum  was  vested  in  trustees 
for  that  purpose,  but  was  lent  upon  mortgage,  instead  o£ 
being  laid  out  in  land.  In  1719  Lord  Coventry  died  vrithout 
issue  of  this  marriage,  leaving  Lady  Ann,  his  daughter  by  a 
former  marriage,  his  heir  at  law.  In  1720  a  bill  was  filed  to 
have  this  5000A  and  the  interest  laid  out  in  land ;  and  it  was 
ordered,  that  the  interest  should  be  paid  to  the  Plaintiffs  in 
that  bill ;  and  the  5000/.  was  afterwards  decreed  to  be  laid 
out  in  land ;  but,  instead  of  being  so  laid  out,  it  was  applied^ 
together  with  18/.  of  Lady  Coventry\  to  the  purchase  of 
4800/.  Bank  Annuities ;  which  was  vested  in  the  Defendant  aa 
trustee  for  Lady  Coventry  for  life. 

Sir  Coventry  Carew,  the  son  of  Lady  Ann  Coventry,  and 
as  such,  the  heir  at  law  of  Lord  Coventry,  by  his  will 
made  the  following  disposition : 
'^  As  to  all  my  lands  and  estates,  and  also  my  goods  and 
'^  chattels,  and  to  prevent  all  disputes  after  my  death,  I  give^ 
"  *  devise,  and  bequeath  as  follows :"  then  he  proceeds  to 
make  a  great  va];iety  of  dispositions  both  of  rea]  and  personal 
estate ;  and  then  gives  to  Jonathan  Rctshleigh,  his  heirs  and 
assigns  for  ever,  his  mansion-house  (nammg  it)  and  two  tene- 
ments (describing  them)  in  the  parish  of  St.  Minvah  in  the 
county  of  Cornwall,  and  all  the  lands  enjoyed  with  the  mansion- 
house,  and  two  bartons  of  Rosara  and  Llangullo,  and  several 
estates  in  Cornwall,  which  he  described ;  and  then  proceeds  to 
give  all  other  his  messuages,  lands,  tenements,  and  heredita- 
ments whatsoever  and  wheresoever  situate,  not  herein  before  by 
him  given  or  disposed,  with  the  courts,  franchises,  royalties,  &c. 
and  all  accommoda'tions  and  appurtenances  whatsoever,  and  all 

remainder 
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remainder  and  remainders,  reversion  and  reversions,  rents  and 
duties,  and  all  annual  profits,  &c.  to  have  and  to  hold  them 
all  (running  though  their  descriptions  again)  as  to  such  part, 
in  which  his  wife  has  an  estate  for  life  for  her  jointure,  from 
her  decease,  and  all  his  other  lands,  tenements,  and  heredita* 
ments  whatsoever  not  before  given,  and  every  part  and  parcel 
thereof  immediately  from  his  decease,  to  Jonathan  JRashleigh, 
his  heirs  and  assigns  for  ever.  He  then  charged  all  his  real 
with  his  debts  and  legacies.  Then  he  recited  a  sum  of  16,000/« 
which  was  to  have  been  laid  out  in  land  for  younger  children, 
with  the  ultimate  remainder  to  himself  in  fee ;  but  which  had 
been  lent  upon  mortgage,  instead  of  being  so  laid  out;  and 
gave  all  his  right,  title,  and  interest  in  that  sum  to  his  wife 
and  two  others  (which  three  persons  he  appointed  executors  of 
his  will)  upon  trust  to  pay  a  sum  of  money  due  to  Rashleigh 
upon  bond ;  then  in  ease  and  discharge  of  his  real  estate  in 
payment  of  debts,  legacies,  and  funeral  expences;  ^d  di- 
rected the  surplus  to  be  divided  among  the  trustees,  share 
and  share  alike,  as  tenants  in  common,  for  their  own  use. 
He  likewise  charged  his  estate  with  payment  of  250/.  a  year, 
which,  he  recited,  his  father  was  obliged  to  pay  to  the 
Countess  Dowager  of  Coventry^  her  executors  and  adminis- 
trators. Lady  Coventry  died  in  1788,  and  lefl  the  Defendant 
her  executor.  The  bilLwas  brought  by  Rasldetghj  the  son, 
praying  that  the  Defendant  might  set  forth,  what  interest  he 
has  in  that  sum  of  4800/.  Bank  Annuities,  and  may  be  declared 
a  trustee  for  the  Plaintiff;  and  may  account  for  the  interest 
and  dividends  accrued  since  the  death  of  Lady  Coventry  \  and 
that  a  transfer  of  the  stock  mav  be  made  to  the  Plaintifi^ 
instead  of  having  the  money  laid  out  in  land  according  to  the 
settlement. 


1790. 


Rashleigh 

V. 

Master. 


Mr.  Mitford,  for  Plamtiffi 
Sir  Coventry  Carew  by  that  will  died  perfectly  testate,  and 
therefore  the  heir  at  law  can  claim  nothing.  The  question  is, 
whether  this  fund  belongs  to  the  person  claiming  the  real 
estate,  or  to  those  claiming  the  personaL  It  has  always  been 
out  in  trustees,  and  was  always  real ;  and  therefore  there  is 
nothing  to  turn  it  into  personal.  It  was  the  intention  of  Sir  Co- 
veniry  Carew  the  testator,  that  the  personal  should  be  applied 
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1700. 


Rashlbigh 
Master. 


in  the  first  instance  as  a  primary  fund  in  exoneration  of  the 
real ;  and  that  all  the  residue  of  the  real  should  go  to  the  Plain* 
tiff.  The  only  doubt  is^  whether  the  words  are  sufficiently 
comprehensive  to  carry  this  stock ;  whether  there  is  not  some- 
thing of  locality  to  prevent  their  operation.  Gtddot  v.  Guidot, 
SAtk.  25if,  money  agreed  to  be  laid  out  in  land,  which  never 
was  done,  was  taken  to  be  land  according  to  the  rule  of  equity, 
that  what  ought  to  be  done  is  to  be  considered  as  done.  Lord 
Hardwieke  in  that  case  said,  that,  if  it  had  not  been  for  the 
locality,  there  could  have  been  no  doubt;  but  that  the  word 
**  ebewhere'*  comprehended  every  thing ;  and  he  referred  to 
the  case  of  Linguen  v.  Sour  ay  ^  Pre.  Chan.  400.  1  P.  WiU.  172, 
where  the  word  ^*  ehewhere'^  had  the  same  effect. 


[  ♦ao*] 


Mr.  Hardinge,  for  the  parties  claiming  the  personal  es- 
tate, viz.  the  executors  of  the  wife,  and  the  two  other 
executors  of  Sir  Coventry  Carew, 
Observing,  that  the  testator  had  not  given  the  personal 
estate  in  general  words,  but  as  describing  a  particular  mort^ 
^age,  ^ave  up  the  point, 

Mr.  Mansfield  and  Mr.  Stanley y  for  Sir  Charles  Bamp/ylde, 
heir  at  law. 
There  is  nothmg  in  the  wiU  pasdng  this  property  to  the 
Plaintiffs.  As  far  as  relates  to  the  present  question,  this  sum 
of  16,000/.  is  precisely  in  the  same  situation  with  this  fund,  and 
he  disposed  particularly  of  that.  The  result  of  the  wiU  is,  that 
having  a  right  to  dispose  of  this  50002.  and  16,000/.  and  several 
real  estates,  he  does  it  in  this  way:  some  of  the  lands,  he  has 
given  to  Rashkigh,  were  in  jointure ;  he  takes  notice  of  that, 
and  gives  him  the  reversion  of  them ;  the  others  he  gives  to  be 
held  immediately  after  his  decease.  The  5000/.  he  could  not 
give  so.  Lady  Coventry  being  tenant  for  life  of  that  sum ;  so 
he  could  not  have  had  that  in  his  contemplation  at  the  time 
*  of  making  his  will.  If  it  had  occurred  to  him,  perhaps  he 
would  have  given  this  5000/.  to  the  same  persons,  to  whom  he 
had  given  the  16,000/.  or  to  somebody  else,  but  he  is  quite 
silent  upon  it.  Every  word  used  in  the  devise  to  Rashleigh  is 
as  applicable  to  real  estate,  as  terms  can  be.  He  has  filled  it 
with  Courts,  &c.  and  all  the  appurtenances  applicable  to  real. 

The 
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The  general  words  seem  to  be  used  not  with  reference  to  any 
property  of  this  kind,  but  merely  because  he  had  given  lands  in 
four  or  five  different  parishes,  for  fear  of  any  mis-description. 
The  words  *^  messuages,  lands,  tenements  and  hereditaments  ** 
are  not  sufficiently  comprehensive  to  carry  this  sum;  as  it  has 
not  been  laid  out  in  land.  There  is  no  case,  where  such  an 
interest  as  this  was  disposed  of  by  those  words. 


17M. 


Rashlbigh 

9. 

Mastbiu 


Mr.  Lloyd,  for  Defendant  Master  trustee  of  the  fund,  and 
executor  of  Lady  Coventry,  tenant  for  Ufe  of  it^  claimed  the 
interest  to  her  death* 


Lord  Chancellor. 
Mobster  is  entitled  to  the  interest  to  her  death  without  doubt; 
but  if  parties  will  agree  to  a  fund  being  laid  out  in  a  particular 
manner,  they  must  take  it  according  to  the  state  of  the  fund. 
There  is  no  difficulty  in  the  case.  As  to  the  first  point,  I  have 
always  thought,  the  Court  has  leaned  too  much  against  execu- 
tors ;  having  sometimes  insisted,  that,  after  the  uses  and  the 
personal  estate  are  united  in  the  same  person,  it  shall  yet  go  to 
the  heir,  unless  there  is  some  instrument,  or  intention  declared, 
that  it  should  be  considered  as  personal.  The  only  difficulty, 
I  have  always  had,  has  been  to  digest  that  sort  of  opinion ;  as, 
where  the  fund  and  the  uses  come  together,  the  uses  are  dis- 
charged and  merged ;  there  being  no  person  then,  who  can  call 
to  have  it  appUed  to  the  uses ;  therefore  I  think,  the  Court  has 
gone  too  far.  But  here  the  uses  and  the  possession  were  never 
together;  therefore  this  is  to  be  considered  as  land (40).    The 

heir 


(42)  PuUeney  v.  Lord  Darling^ 
ton,  iBro.  C.  C.  223.  iBro.  P.C. 
530.  Hickman  v/  Bacon,  4  Bro. 
C.  C.  333.  lu  this  work,  Rolnw- 
ton  V.  Taylor,  ante,  44,  and  the 
note  ID  page  45.  Swann  v.  Fonne- 
rean,  Balliday  v.  Hndsony  q\  All, 
41,210.  Wheldale  V.  Partridge, 
V,  388.  VIII,  227.  Thornton  v. 
Bawleg,X,V29.  IVarev.PolhiU, 
X  I,  257.  Biddulp/i  v.  Bidduiph, 
XII,  100.  Kirhuan  v. Miles,  Tri- 


guetr. Thornton,  XIII,  338, 345. 
Shard  V.  Shard,  XIV,  348.  Van 
V.  Bamett,  Ex  parte  PhilUps, 
Water  v.  Maunde,  XIX,  102, 
1 18, 424 .  A  shby  v.  Palmer,  1  Jtfer. 
296.  Stead  ?.  Newdigate,  2  ilfer. 
521.  Lanyley  v,  Sneyd,  1  Slm^ 
£f  Stu,  45.  Attorney  General  v. 
Halford,  1  Pri.  426.  The  con- 
closion  from  these  authorities  is, 
that  the  right  of  the  representa- 
Uve  depends,  not,  according  to 


The  decisions, 
that,  where  the 
uses  to  convert 
personal  pro- 
perty into  land 
are  united  with 
the  fund  in  the 
same    person, 
it  shall  be  con- 
sidered as 
land,  witliout 
intent  declar-> 
ed  to  tha  cou* 
trary,  have 
gone  too  far; 
for  in  that  case 
the  uses  are 
merged,  there 
being  no  per- 
son to  call  for 
the  applica- 
tion. 


tKMa 

1700. 


Bashleigu 

MilSTBR.. 

"  All  my  es- 
*'  tates  Id  law 
**  and  equity'* 
in  a  will  pass 
personal  pro- 
perty, to  be 
laid   oQt  in 
land* ' 
[  ♦205  ] 


Costs  to  Tms* 
tees ;  but  none 
fbr  or  against 
heir  at   law. 
Defendant, 
who  raised  a 
point,  and  fail- 
ed.   Costs  to 
Tntstees  and 
Meentors 
brought  iDio 
Court,  though 
they  made  a 
claim,  and  fail- 
ed, if  ihercly 
by  way  of  sub- 
missioiu 
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heir  at  law  insists  upon  that;  but  he  also  insistSi  that  the  tes* 
tator  has  not  devised  it :  but  this  is  so  much  beyond  all  proba-t 
bility,  that  nothing  material  can  be  said  upon  it.  In  the  wills 
in  the  cases  cited  you  have  the  word  '^  elsewhere.'*  In  thi» 
will  you  have  the  words  "  wluUsoever^  and  "  wheresoever ^ 
there  is  no  doubt,  if  he  had  said  ^^  all  my  estaies  in  law  and 
**  equity''  it  would  have  passed  this;  but  the  words  **aU  my 
**  estates  wluUsoever  and  wheresoever"  seem  to  be  very  equi- 
♦  valent.  He  sets  out  with  expressing  his  intention  as  anxiously 
as  possible  to  dispose  of  all  his  estates.  In  disposing  of  the 
real  estate  he  has  not  only  described  all,  and  not  only  not  con- 
fined it  so  as  to  afford  any  countenance  of  argument,  that  he 
did  mean  some  estates  having  a  local  situation,  but  he  has 
added  these  words  ^^  M  hereditaments  whatsoever  and  where^ 
*/  soever"  The  question  then  is,  is  this  any  hereditament 
whatsoever?  The  heir  at  law  claims  it  as  an  hereditament; 
answering  that  himself  by  allowing,  that  it  is  an  hereditament ; 
and  therefore,  being  given  by  that  description,  it  will  passr 
Nobody  doubts,  the  word  "  estates "  would  pass  his  interest 
in  this  (43),  being  an  interest,  that  corresponds  with  that 
description ;  and  the  word  ^^  hereditament  *'  will  also  pass  it. 
Nothing  is  required,  except  that  it  should  be  descendible. 
The  Master  must  take  an  account  of  the  dividends  and  profits 
to  the  death  of  Lady  iJoventry,  which  together  with  the  stock 
purchased  with  her  18/.  must  be  paid  to  her  executor  itfiow/er^ 
Those  accrued  since  belong  to  the  Plaintiff;  and  a  transfer 
must  be  made  to  him.  The  trustees  must  have  their  costs ; 
but  no  costs  either  for  or  against  the  heir  at  law  (44). 


Lord  Rosslyn's  opinion  in  Walker 
V.  Deune,  post.  Vol.  II,  170,  upon 
the  actual  state  of  the  property, 
when  it  devolves  upon  him,  bat 
upon  the  character,  impressed 
upon  it  by  the  instrument;  which 
character  remains,  unless  the 
possession  was  united  with  the 
4ibsolute  title  under  the  uses  of 
the  instrument  in  a  proprietor, 
competent  to  elect,  under  whom 
botli  representatives  claim;  or. 


if  standing  out  in  a  third  person, 
such  cestui  que  trust  has  by  de- 
claration or  some  act  indicated 
his  intention  to  keep  it,  as  it  is ; 
for  which  purpose  a  very  slight 
act  is  sufficient. 

(43)  2  Ves.  614.  The  whole  fee 
passed  by  the  word  "  Estate  " 
where  nothing  to  restrain  it* 
Baylii  v.  Gale,  2  Ves.  48,  4th  ed. 
where  the  cases  are  collected. 

(44)  An  heir  at  law,  made  De- 

fendant 
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V. 

Master. 


Mr.  HartUnge^   for  the  claimants  of  the  personal  estate,         1790; 
being  mere  trustees  and  executors  brought  into  Court,  asked    t>  *  shleigh 
for  costs. 

This  was  resisted ;  as  by  their  answer  they  had  claimed  this 
as  personalty. 

Mr.  Hardinge  said,  it  was  merely  a  submission  of  the  point 
to  the  opinion  of  the  Court. 

Lard  Chancellor. 
If  it  was  a  mere  submission,  they  must  have  costs. 


fendant  to  a  bill,  to  prove  a  will 
shall  have  costs ;  though  he  in- 
Bisto  upon  his  tide,  refdses  to 
release,  and  cross-examines : 
otherwise,  if  he  examines  wit- 
nesses of  his  own.  There  must 
be  a  strong  case  to  indnce  the 
Court  to  give  costs  against  &im. 
See  Beameg  en  Costs ^  04, 5, 1 46, 7. 
Biddaiph  v.  Biddulph,  2  P.  WiU. 
285.  3  P.  WiU.  374.  Webb  v.  Cla^ 
verdem,  2  Atk.  424.  Bemey  v. 
^re,  3  Atk.  287.  Wkeldale  v. 
Partridge,  post.  Vol.  V,  388. 
Costs  of  Plaintiir,  whose  bill  was 
dismissed,  applied  for  out  of  the 


estate,  on  account  of  the  diffi- 

« 

culty  and  novelty  of  the  case,  re- 
fused :  Wykham  v.  Wykham,  Vol. 
XVIII,  395:  bat  see  Cranch 
V.  Brissety  mentioned,  V,  398. 
as  an  instance,  where,  as  a  bill 
was  necessarily  to  be  filed  by 
some  person,  Sir  Thomas  Sevoeli, 
though  obliged  to  dismiss  it,  gave 
the  costs  out  of  the  fund.  See 
Lewis  V.  Loxhamy  3  Mer.  429,  and 
the  note  in  p.  430.  Beames  am 
Costs,  231.  No  costs  to  relator, 
the  information  being  dismissed. 
Attorney  Oeneral  v.  Oglander, 
post,  246. 


[206] 

1790. 
Juiy  9th. 

LORD  ABINGDON  v.  BUTLER.  3Bro.C.C.ll2. 

2  Cox,  260. 

T  ORD  Abingdon  was  tenant  for  life  with  power  to  grant    Renewal  of  a 

leases  for  years  determinable  upon  lives.    Godfrey,  lessee  lease  obtained 

for  the  lives  of  his  son  and  Thomas  and  Jane  Egerton,  assigned  ^y  collusion 

-     between  lessee 

•  and  steward  of 
lessor  for  an  inadequate  consideration :  bill  to  set  it  aside  on  refunding  the 
money  paid  :  after  answer  submitting  to  that  on  receiving  the  money  with 
interest,  FlainUfT  by  amended  bill  prayed  either,  as  before,  or  that  De* 
fendant  should  keep  the  lease,  and  pay  the  full  fine  ;  which  on  account  of 
the  fraud  was  decreed  with  interest  at  4  per  cent,  on  the  residue  from  sign- 
ing the  lease,  and  costs ;  but  credit  to  be  given  for  the  money  originally 
paid  with  interest :  and,  failing  the  lessee,  the  steward  to  pay. 


906 
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1700. 


Lord 
Abingdon 

BUTLBIU 


[♦207] 


to  Butter.  Two  of  the  lives,  viz.  Godfrey's  mn  and  Thamag 
Egertan,  having  dropped,  Butter  applied  to  Benson^  Lord 
Abingdon's  steward,  for  the  purpose  of  putting  in  new  lives; 
and  an  agreement  took  place  between  them,  in  consequence 
of  which  the  old  lease  was  surrendered,  and  Lord  Abingdon, 
19th  of  October,  1785,  being  ignorant  of  the  death  of  Thomas 
Egerton,  executed  a  new  lease  to  Butter  for  99  years,  if  his 
three  sons  should  so  long  live,  under  an  idea,  that  he  was  only 
adding  one  life,  and  changing  two;  and  received  a  fine  ac- 
cordingly, viz.  200/.  as  for  that.  The  bill  was  brought  by 
"Lard  Abingdon  praying  that  the  lease  executed  might  be  set 
aside  as  fraudulent  upon  his  repaying  the  200/.  The  bill 
charged  this  transaction  to  have  been  a  fraud  between  the 
Defendants;  that  Plaintiff  executed  the  lease  relying  upon 
Benson;  and  had  a  right  to  caD  upon  him.  Defendants  de- 
nied firaud.  Benson  swore,  he  did  not  know  of  the  death  of 
Thomas  Egerton  till  1788 ;  and  Butler  swore,  he  did  not  know 
it  at  the  time  of  the  agreement ;  but  admitted,  that  he  did, 
when  he  called  on  Lord  Abingdon  in  town  on  the  22d  of  Oc^ 
tober,  1785,  and  pressed  him  to  execute  the  leajse  immediately, 
not  knowing  that  it  had  been  executed;  and  that  he  then 
stated  it  to  be  an  exchange  of  two  lives,  and  an  addition  of 
one ;  but  in  fact  Egerton  had  been  dead  six  months  before  the 
agreement  between  the  Defendants,  and  they  lived  one  within 
ten,  the  other  within  four,  miles  of  his  residence ;  and  he  was 
the  clergyman  of  the  parish.  Benson  had  a  valuation  book, 
by  which  he  was  directed  to  take  one  year's  purchase  (45)  for 
changing  two  lives,  and  6002.  for  adding  two  lives;  which 
book,  he  admitted,  was  his  general  guide  in  letting  leases. 
His  receipt  to  Butler  expressed  it  to  be  for  a  fine  for  changing 
one  life,  and  adding  two,  but  in  the  account  given  in  to  East^ 
wieke.  Lord  Abingdon  s  auditor,  it  was  only  expressed  to  be  for 
adding  one,  and  changing  two.  Three  different  applications 
had  been  *  made  to  Butler  to  deliver  up  the  new  lease  upon 
being  paid  the  200/.  or  to  pay  the  fair  fine ;  both  of  which  he 
refused  to  do,  till  he  put  in  his  answer,  by  which  he  offered 
to  deUver  it  up,  and  betake  himself  to  the  old  lease,  upon 
receiving  the  200/.  witii  interest.  Afler  answer  the  bill  was 
amended  by  inserting  a  prayer  in  the  alternative,  either  as 

before, 
(45)  The  yearly  valae  was  rather  more  than  100/. 
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before,  fi>r  delivering  up  the  lease,  or  that  Defendant  should 
pay  hind  the  remainder  of  the  fine  charged  to  be  616/.  or  what 
sum  the  Court  should  think  fit,  over  and  above  the  SOOL  paid 
before. 

Attorney  General  and  Mr.  Hardingef  for  Plaintiff. 
This  lease  was  obtained  by  fraud,  and  ought  to  be  cancelled 
with  costs.  It  was  agreed  between  the  Defendants,  that  the 
fine  should  be  assessed,  as  i£  Egertonwas  living,  and  that  no 
notice  of  his  death  should  be  taken  to  Lord  Abingdon^  who 
executed  it  rel}ring  \i-pon  Benson.  Egerton  must  have  been 
easily  missed,  especially  as  they  both  lived  so  near  him.  ^Butler 
must  now  stick  to  the  lease^  which  he  three  times  refused  to 
deliver  up.  The  only  pretence  he  makes  for  his  deceit  upon 
Lord  Abingdon f  when  he  called  upon  him  in  town,  is,  that  he 
was  apprehensive,  Egerton*^  death  would  put  an  end  to  the 
agreement ;  and,  if  that  should  be  set  aside,  he  was  afi'aid,  he 
should  be  a  simple-contract  creditor,  and  should  be  put  to 
great  difficulty  to  recover  his  200/.  After  those  refusals  he 
cannot  now  be  allowed  to  set  up  the  old  lease,  and  deliver  up 
this.  Benson  states  36/.  to  be  a  sufficient  compensation  for 
the  exchange  of  a  life,  which  is  not  according  to  the  valuation 
book,  nor  the  usual  form.  He  told  Lord  Abingdon j  he  was 
only  adding  one  life,  and  charged  himself  with  that  in  the 
account  given  in  to  the  auditor,  though  the  receipt  was  given 
as  for  two.  We  may  presume  from  the  manner,  in  whidi  it  is 
stated,  that  the  fraud  originated  before  the  execution  of  the 
lease;  but  I  will  put  it  the  other  way;  admitting  for  argument 
sake,  that  it  was  previously  executed.  Even  if  after  the  exe- 
cution of  a  lease,  but  before  the  party  to  be  benefited  by  il; 
takes  it  into  his  hands,  for  the  purpose  of  receiving  that 
benefit,  he  conceals  a  fact,  he  knew,  and  which,  if  known 
by  the  other  party,  would  have  caused  different  t^rms,  that  is 
a  lease  obtained  by  fraud. 


17M. 


Lotd 
Abingdon 

Butler, 


Solicitor  General,  for  Defendant  Butler. 
Butler  confesses,  this  lease  was  improperly  obtained,  and  ac- 
counts for  the  deceit  by  that  apprehension,  he  has  stated.     He 
IS  a  mere  country  farmer,  and  Eastwicke'9  offer  might  have 
been  in  his  estimation  very  different  from  the  actual  tender  of 

the 
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Lord 

Abingdon 

V. 
BUTLBR. 


the  money.  But  he  is  entitled  to  the  ofibr,  considering  Lord' 
Abhgdan^s  conduct  since;  he  made  that  offer  by  his  biH, 
which  was  accepted  by  the  answer ;  and  he  cannot  after  an- 
swer alter  the  nature  of  his  suit^  and  insist  upon  better  terms* 
It  was  not  competent  to  hun  to  pray  the  alternate  relief  by 
an  amendment  to  his  bill.  Up  to  the  answer  Defendant  Butler 
admits  costs,  from  that  he  ought  to  have  costs.  There  is  no 
case,  where  this  Court  has  obliged  a  man  to  abide  by  one 
contract,  where  he  has  made  another. 


Mr.  Abboiy  for  Defendant  Benson, 
It  was  only  an  omission  in  Benson,  not  a  misrepresentation. 
The  receipt  corresponded  with  a  book  called  the  contract 
book,  which  he  handed  over  to  Ectstwicke  at  the  same  time 
with  the  account;  sndiEctstwieke  might  have  informed  himself 
of  the  truth  by  looking  into  that. 


Frand  in  ob- 
taining dell- 
Tery  of  alease, 
the  execation 
of  which  was 
obtained  hand 
Jide,  afiecto  it 
equally  9  as  if 
used  to  obtain 
the  execntion ; 
delivery  malt- 
ing it  a  lease. 


For  Plaintiff. 
Easiwieke  says,  that  was  a  mere  memcNrandum  book,  and 
ihat  he  thought,  he  had  no  occasion  to  look  at  it,  but  was  to 
go  by  the  account  delivered  in.  The  fair  equity  is  to  refer  k 
to  the  Master,  to  see  what  he  ought  to  pay  in  addition  to  tibe 
SOO/.  and  that  Butler  shall  not  be  allowed  to  set  up  the  old 
lease,  and  deliver  up  this. 

Lord  Chancellor,  after  looking  at  the  contract  book  and 
the  other  evidence. 
As  you  have  given  no  evidence  of  the  valuation,  the  utmost, 
70U  can  ask,  is  a  reference.  Though  I  had  some  doubt  about 
the  original  fraud,  I  think,  it  is  well  made  out  by  the  Counsd 
for  the  Plaintiff;  for  with  regard  to  that  the  acceptance  of  the 
lease  is  the  same  thing  as  obtaining  it  to  be  signed.  The  De- 
fendant knew,  it  was  fraudulent,  before  the  lease  delivered, 
and  that  it  was  not  in  pursuance  of  what  was  done  before. 
If  Plaintiff  has  not  proved  actual  knowledge,  before  the  bar- 
gain was  made,  and  the  lease  actually  executed,  and  supposing 
that  an  accident,  of  which  I  am  not  sure,  but  rather  think  the 
contrary,  delivery  makes  it  a  lease,  and  before  delivery  he 
clearly  knew  it,  and  pressed  therefore  for  an  inmiediate  exe- 

cution. 
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cution,  which,  he  thought,  was  the  thing  wanted ;  and,  being 
assured  of  the  execution,  he  went  to  get  it  deUvered,  knowing 
it  was  not  a  thing,  he  had  a  right  to.  Then  he  has  so  got 
this  estate,  and  possession  of  it.  Supposing  it  an  estate  de 
novo,  and  the  old  lease  was  sturendered,  the  question  is,  whe- 
ther Plaintiff  shall  not  be  repaired  in  the  article,  in  which  he 
was  defrauded ;  whether  a  party  obtaining  this  estate  by  cheat- 
ing in  the  article  of  the  price  shall  have  an  option  to  chuse, 
whether  he  shall  give  the  real  value,  or  not.  I  think,  if  by 
misrepresenting  the  value,  or  by  any  other  fraud  in  the  article 
relating  to  the  price,  he  had  got  possession  of  a  new  estate, 
he  has  no  title  to  come  and  say,  "  I  have  got  this  estate  by 
.''fraud  for  500/.  when  I  ought  to  have  paid  10002.  for  it.'* 
The  point,  in  which  the  Plaintiff  was  cheated,  is  the  point, 
to  which  the  relief  ought  to  prevail.  I  remember  a  case  from 
Irekmd,  though  I  cannot  give  you  the  name  of  it,  where  the 
Solicitor  GenercU  persuaded  me,  right  or  ¥rrong,  to  come  to 
that  determination.  There  the  parties  could  not  be  put  back 
into  the  same  situation.  The  difficulty  occiirring  to  me  here 
is,  that,  as  the  possession  has  remained  in  statu  quo,  Plaintiff 
may  make  a  new  lease  like  the  old  one.  But  I  must  do  some- 
thing in  reference  to  the  fraud;  therefore  Plaintiff  has  a  right 
to  insist  upon  the  Defendant's  holding  the  lease,  he  has 
given;  but  the  lessee  must  pay  that  price,  which,  if  he  had 
not  cheated,  would  have  been  due  to  the  lessor.  I  do  not 
consider  that  as  an  offer  in  the  original  biU.  He  prayed  a 
certain  species  of  relief,  offering  to  give  up  the  200L  at  the 
same  time;  and  the  question  is,  whether  under  the  ckcum- 
stances  he  is  entitled  to  consider  the  point  of  fraud,  consisting 
in  the  quantum  of  the  consideration.  I  think,  he  has  that 
right;  and  that  is  the  justice  of  the  case;  and  the  true  equity 
is  an  inquiry  into  the  value  beyond  the  200L  and  to  pay  that 
sum  with  interest  at  four  per  cent,  since  signing  the  lease,  and 
the  costs  of  the  cause.  My  doubt  is,  if  they  had  made  an 
ofier  upon  their  part  to  do  any  thing  to  obtain  such  reUef, 
whether  they  ought  to  be  bound  by  their  offer.  The  circum- 
stance of  its  being  immediately  accepted  does  weigh  to  a  cer- 
tain degree.  But  Plaintiff,  being  advised  that  he  had  a  more 
extensive  right,  amended  his  bill ;  he  must  pay  costs  for  that. 
Vol.  I.  P  Then 


170Q. 


Lord 
Abingdon 

Butler, 
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1790.  Tken  the  aikiended  bill  is  considered  as  the  original  bill  (46)^ 

^T^  and  if  he  is  entitled  to  the  relief  upon  the  bill,  as  it  ftiD# 

Abingdon  stands,  the  rest  is  perfectly  right.    The  Defendant  *  g^ts  rid 

V,  of  the  submissions  in  the  answer,  which  do  not  bind  him  aittei 

Butler.  ^    amendment  of  the  biD.     Plaintiff  cannot  drive  Defendant 

r   0  QIO  1 

T\'U  A  A    ^y  reading  the  answer  to  accept  that  original  offer,  suppoisin^ 

after  answer  •    ^^  ^^^®  ^*  ^^^  ^^^  advantage  to  insist  upon  it :  neither  part^ 
costs  most  be   can  bind  the  other.     Therefore  it  ought  not  to  prejudice 
paid  for  that;   them.    I  give  interest  only  upon  the  residue;  therefore  De- 
then  it  is  con-  fendant  will  have  credit  for  the  200/.  and  interest, 
sldered  as  an       As  to  Benson;  I  am  so  far  from  dismissing  the  bill  agiainst 

™^°!l  ^^'    hfan,  that  he  shafl  pay,  if  the  other  does  not.    He  is  a  partt 
PlaiDUff  IS  not         .-ixx  -t-.  ij.' 

boand  bv  of-  ^  fraud.     He  gave  the  receipt  one  way,  namely  as  for 

fers  in  the  ori-  ^'^hig  two  lives,  and  made  a  representation  to  his  eonstitutol^ 
ginal  bill,  nor  t^at  it  was  only  for  adding  one.  The  accounts  were  not  set- 
Defendant  by  tied  upon  the  contract  book,  but  were  signed  by  the  parties 
sabmissions  in  upon  the  face  of  the  account  delivered  into  the  auditor.  The 
his  answer.  other  was  only  a  memorandum,  of  what  was  done.  The  de- 
cree must  be  against  both.  Butler  must  pay,  aii  I  haVe 
directed ;  and  failing  him,  the  other. 

(40)  Bnt  new  subpoenas  are  not  necessary.  Angergtein  v.  Clarke^ 
post,  250. 


CALVERLEY  v.  WILLIAMS. 
F  i^'.A  WILLIAMS  V.  CALVERLEY. 

July  I2thm 
Purchaser  not  ^T^HE  original  bill  was  by  Ccdverley  to  have  a  conveyance 

entitled  to  a  made  to  him  by  the  Defendant  Williams  of  seven  acres  of 

conveyance  of  copyhold  land  called  Cuddington  or  Beaumonfs  Pits,  part  of 

part,  though     ^  gg^^  g^ij  .    auction,  and  purchased  by  Plaintiff,  as  bemg 

answfiPiiifir  the  •^  *  •»  ^ 

I  ^  comprehended  in  the  printed  advertisement  of  the  sale ;  which 

scription  in  the  ii^^i^^^^^i^^d,  and  divided  into  two  lots,  the  lands  in  the  possesr 
advertisement  ^^on  of  Groombridge,  at  a  rent  of  65/.  a  year,  with  a  clause  of 
of  sale,  as  it  surrender  at  any  time  on  being  paid  the  reasonable  value ;  and 
was  not  in  the  these  seven  acres  were  actually  part  of  the  lands  in  his  pos- 
contemplation  •  g^gsion 

of  either  party 

at  the  time  of  the  purchase  or  conveyance;  purchaser  being  referred  to  a 
more  particular  description,  which  did  not  include  tliat  part;  and  the  sur- 
render having  been  made  according  to  that  and  from  his  own  instructions. 
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session  at  that  rent.    Defendant  resisted  this  claim  upon  the  1700. 


ground,  that  he  did  not  intend  to  include  these  seven  acres,  ^ 

or  know,  that  they  were  part  of  the  lands  in  the  possession  ^^^ 

o£  Groambridlge ;  that  they  were  not  included  in  a  schedule,     Williams. 

which  he  called  a  terrier;  and  that  Plaintiff  himself  had  not     Wiluams 

inchided  them  in  the  surrender.     Calverkyhamng  got  into  Calvbrl&T. 

possession,  the  cross  bill  was  to  be  let  into  possession. 

Lard  Chancellor.  [  311  ] 

The  original  bill  is  brought  to  compel  the  Defendant  to  con-    If  odc  party 
Tey  by  way  of  surrender  seven  acres  of  land,  as  having  been  thought,   he 
purchased  at  an  auction  June  15M,  1786.    No  doubt,  if  one  had  parchased 
party  thought,  he  had  purchased  bond  fide^  and  the  other  ^^  fi^  P*'* 
party  thought,  he  had  not  sold,  that  is  a  groimd  to  set  aside  ^  i  .^^  ^      ' 
the  contract,  that  neither  party  may  be  damaged ;  as  it  is  im*  ^u.^.  ^      t.|^ 
possible  to  say,  one  shall  be  forced  to  give  that  price  for  part  \^^  \^^;^  qq^ 
only,  which  he  intended  to  give  for  the  whole,  or  that  the  gold,  it  is  a 
other  shall  be  obliged  to  sell  the  whole,  for  what  he  intended  groand  to  set 
to  be  the  price  of  part  only.    Upon  the  other  hand,  if  both  ^'i^®  ^®  ^^o- 
understood,  the  whole  was  to  be  conveyed,  it  must  be  con-  "^®^^  *'  °®" 
▼eyed.     But  again,  if  neither  understood  so,  if  the  buyer  did    .       t,  i    ' 
not  imagine,  he  was  buying,  any  more  than  the  seller  ima-  ^  j^  convev- 
gined,  he  was  selling,  this  part,  then  this  pretence  to  have  ed,    it  must  * 
the  whole  conveyed  is  as  contrary  to  good  faith  upon  his  side,  otherwise    if 
as  the  refusal  to  sell  would  be  in  the  other  case.     The  ques-  neither  under* 
tion  is,  does  it  appear  to  have  been  the  common  purpose  of  stood  so. 
both  to  have  conveyed  this  part.     Upon  the  15th  of  June^ 
1786,  when  this  contract  was  made,  Williams  had  published  a 
printed  advertisement,  in  which  he  had  divided  the  estate  in 
the  hands  of  Groombridge  the  tenant  into  two  lots,  and  de- 
scribed, as  parcel  of  the  first,  farm  yards,  &c.  as  let  to  him 
upon  a  lease,  of  which  four  years  remained  unexpired  at 
Michaelmas  1786;  with  a  clause,  by  which  he  was  bound  to 
surrender  at  any  time  upon  being  paid  a  reasonable  value. 
This  primd  facie  gave  out,  that  both  lots  were  in  the  posses- 
sion of  Groombridge ;  also,  that  he  was  in  possession  of  them 
at  65/.  per  annum  rent;  and  also,   that  Cuddingion,  being 
parcel  of  the  second  lot,  was  parcel  of  that  let  to  him  at  that 
rent ;  so  any  man,  who  had  read  this,  would  go  upon  a  notion, 
that  he  had  only  to  inquire,  what  were  these  lands  so  let,  and 

PS  also^ 
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ilTOO.  also,  which  were  to  be  included  in  the  first  lotj  and  which  ia 

^    ^''^^  the  second.     The  other  lot  was  described  as  containinfir  sundry 

Calvbrl  ey     .  . 

1^,  pieces  of  commonable  lands,  about  fifty-nine  acres  more  or 

WiLUAMS.    less.     This  would  put  them  upon  inquiry,  what  were  those 

WiLUAMS     sundry  pieces  of  commonable  lands,  &c.    K  the  whole  of  the 

Calvbrlbt.    inquiry  and  consequent  information  had  been  contained  within 

the  compass  of  this  paper,  and  nothing  more  was  added,  than 
an  inquiry  of  Groombfidgej  what  was  the  estate,  he  rented  at 
that  rent,  and  what  part  was  contained  within  the  first  part  of 
the  description,  and  what  within  the  second,  to  distinguish 
them,  the  circumstance  of  one  part  being  in  Cuddington,  and 

one  part  in  E would  have  had  very  little  weight ;  for  it 

[  *  S12  ]  is  usual  to  describe,  *  according  to  what  contains  the  principal 
Small  varia-  part  (47).  It  must  have  been  imputed  to  the  owner,  that  he 
tion  ID  a  gene-  knew  the  parcels,  which  were  let  to  Groombridge;  for  whether 
InX  description  j^^  ^jj  q,.  ^q^^  ^^  undertook  to  know  by  undertaking  to  give 
°  "^  a  description.  Therefore  if  the  whole  was  upon  this  paper,  I 
should  have  thought  upon  the  weight  of  evidence,  that  he 
intended  to  sell  Cuddington  too.  But  upon  this  it  was  evi« 
dent,  that  it  was  necessary  to  go  beyond  the  paper,  to  parti* 
cularize  the  parcels  intended  to  be  included.  Nobody  would 
set  about  piurchasing  land  so  generally  described,  without  find^ 
ing  out  a  more  particular  description.  This  was  done;  for 
the  terrier,  or  what  was  called  the  terrier^  was  put  into  the 
hands  of  Kitchen,  who  Uved  there,  in  which  the  parcels  of 
land  were  drawn  out  according  to  their  descriptions  as  in  the 
possession  of  Groombridge.  Plaintiff  went  to  Kite/ten,  who 
furnished  him  with  this,  that  he  might  get  this  estate  shewn 
to  him,  telling  him  that  he  could  not  value  the  terrier,  but 
that  he  must  apply  to  Groombridge  for  that.  He  did  so;  and 
Groombridge  described  all  in  the  terrier,  and  he  also  pointed 
out  to  him  Cuddington,  as  part  of  the  estate  he  had.  The 
purchase  took  place  upon  the  15th  of  June,  and  then  the 
question  is,  what  part  he  hitended  to  piu'chase,  and  what  part 
the  other  intended  to  sell.  In  possession  of  the  terrier,  and 
having  compared  it  with  all  the  information  he  could  get. 
Plaintiff  went  to  the  steward  to  settle,  how  the  lands  were  to 
be  described  in  the  surrender;  and  settled  it  accordingly. 

After 
(47)  Calcraftv.  Roebuck,  post,  221.  See  the  notes  in  p.  226.  Vol.V, 
784,  849.      Clowes  v.  Higgimon,  1  Ve$.  ^  Bea.  624. 
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After  that,  and  having  been  shewn  all  the  information  he         1700. 
could  learn,  the  steward  told  him,  it  was  fit  to  examine  the  ^  ^ 

lands  more  particularly,  and  to  obtain  accurate  information,  ^^ 

that  the  estate  might  be,  surrendered  in  the  duest  manner;     Williams. 
he  did  so;  and  brought  descriptions  of  the  lands,  he  meant;     Wiluams 
and  the  surrender  was  made  from  the  personal  instructions    Calverlby. 
of  Ctdverley,  and  he  got  surrendered  all  contained  in  the 
terrier y  that  was  applicable  to  the  second  lot,  according  to  his 
own  directions,  and  without  the  interference  of  any  one  else ; 
80  he  himself ,  proceeded  upon  a  notion,  that  he  ought  to  take 
all,  except  those  seven  acres,  and  that  he  had  included  all,  ex- 
cept that  part,  in  the  surrender.     He  then  finds  out,  that  the 
seven  acres,  being  part  of  that,  which  was  let  to  Groombridge 
at  that  rent,  did  so  come  into  the  description  of  one  or  other 
of  the  lots,  so  proposed  to  be  sold.     Accordingly  in  August 
lie  appUed  to  Williams  to  have  that  conveyed.    The  conversa- 
tion is  particularly  stated;  "  did  you  not  intend  to  sell  all  in  the 
*^  possession  of  Groombridge?"  and  the  attorney  said,  he  was 
*  bound  to  sell  that  also,  because  in  his  possession ;  he  said,  he      [  *213  ]    ' 
first  thought,  he  was :  but  afterwards  found,  he  was  not.     The 
question  then  is,  did  he  or  not  upon  the  advertisement  and  ter- 
rier intend  to  convey  this  piece  of  land ;  for  they  must  be  taken 
together ;  it  is  impossible  not  to  consider  the  terrier  as  part  of 
the  advertisement.     My  opinion  is,   that  he  has  described  all, 
that  he  meant  to  convey,  with  a  particularity  giving  proof  that 
this  was  not  in  his  contemplation.     It  is  said  for  Defendant, 
that  he  did  not  know,  there  was  this  part,  parcel  of  what  was 
let  to  Groombridge  ;  and  there  is  nothing  unnatural  in  that ;  for 
people  possessed  of  considerable  estates  cannot  know  every 
parcel  of  land.    But  I  think  upon  the  other  side,  any  person.    Any  person 
however  unconversant  with  the  actual  situation  of  his  estate,  undertaking  to 
that  will  give  a  description,  must  be  bound  by  that,  whether  describe  bound 
conusant  of  it  or  not.    And  he  has  described  it  sufficiently  to    J  tUedescnp- 
exdude  this  parcel,  and  fix  the  rest ;  and  consequently  the        * 
other,  having  it  surrendered  with  that  view  with  the  schedule  ^^^ 
in  his  hand,  must  be  understood  to  have  bought  it  according 
to  the  schedule,  not  according  to  what  was  in  the  possession 
of  Groombridge*  It  did  not  appear,  whether  all  Groombridge' % 
land  was  under  this  same  rent  of  65/.  a  y^ar;  there  might  have 
been  igi  ulterior  rent  for  Cuddington,  and  Groombridge  never 

did 
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1790. 


Calverlet 

V. 

WiLUAMS. 

Williams 

Calvbrlet* 
Costs  reiused. 
Cross  bill,  be- 
ing for  a  mere 
legal  title,  dis- 
missed witb 
costs,  though 
the  original 
bill  was  dis- 
missed. 


did  explain  that  to  the  buyer;  therefore  no  information  was 
given  to  lead  him  to  think,  that  Cuddington  was  parcel  of  the 
land,  for  which  the  65/.  a  year  was,  though  it  turns  out  so. 
The  advertisement  was  awkward  (48) ;  but  upon  the  whole  I 
am  extremely  well  satisfied,  that  the  understanding  of  these 
parties  applied  to  the  lands  specifically  described ;  and  that 
Defendant  did  not  mean  to  convey,  nor  the  other  to  buy,  this. 
Consequently  he  has  no  title  to  the  conveyance,  and  the  InII 
must  be  dismissed,  but  without  costs.  As  to  the  cross  bill 
to  be  let  into  possession,  I  cannot  decree  that ;  it  is  merely  a 
legal  title,  and  the  object  of  an  ejectment ;  therefore  it  must 
be  dismissed  with  costs  (4d). 


(48)  Auctioneer  at  the  sale 
cannot  contradict  the  written 
conditions,  such  verbal  declara- 
tions being  inadmissible.  1  Hen. 
Blaekit.  289. 


(49)  1  Sck.  ^  Lef,  206.  Beames 
on  Costs,  66,  166,  172,  174,  6; 
and  in  note  p.  42,  for  **2**  read 
"l''Fc«.jan. 


[214] 

1790. 
Jultf  \2th. 
Apothecary 
fgreed  to  gi?e 


PRIESTLY  V.  WILKINSON. 


"DILL  against  the  executors  of  Robert  Dettnisan,  praying  to 
have' an  annuity  of  100  guineas  secured  to  Plaintiff*  out  of 
his  patient  fifty  the  assets  of  Denuison,  or  to  have  the  sum  of  500  guineas  paid 
guineas  to  re-  to  him.  It  stated,  that  the  Plaintiff*  was  Dennkon's  apothecary ; 
ceive  five  hnn-  nuj  that  Dennison  being  very  low  spirited,  and  fancying  him- 
nult^  ^ironT  ®®^^  to  be  in  a  very  bad  state  of  health,  told  the  Plamfiff*  during 
hundred  if  he  ^^^  of  his  visits,  that  he  was  sure,  Plaintiff^  would  not  insure  his 
should  sarvive  ^^  ^^^  ^  y^^ '  upon  which  an  agreement  took  place  between 
a  year,  which  them,  by  which  the  Plaintiff^  was  to  ^ayDennisan  10  guineas 
he  did:  bill  then,  to  receive  100,  if  DennUon  should  be  alive  upon  the  1st 
against  execo-  o{  January,  1784,  and  Plaintiff*  gave  him  a  promisory  note  ac- 
tors dismissed,  cordingly.  Dermison  off*ered  to  enlarge  the  agreement  to  50 
- ,  guineas,  to  receive  500,  upon  the  same  terms ;  which  was  agreed 

ceed  at  law  •  *^'  ^"^^  ^*  ^^  farther  agreed,  that,  in  case  Plaintiff*  should  be- 
but  without  come  entitled  to  the  500  guineas,  he  would  take  an  annuity  of 
costs,  on  ac-  100  guineas  instead.  Plaintiff*  off*ered  evidence  to  prove,  that 
count  of  the  the 

money  actually  advanced,  which  must  have  been  repaid  upon  a  -bill  to  set 
aside  the  agreement. 
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^  cpndideration  of  50  guineas  had  been  paid  in  this  way^  ids. 
the  prcupispry  note  for  10  guineas,  about  80  due  to  him  for 
Qiedicines,  &c.  and  10  guineas  paid,  and>  thatD^nnt^on  had 
said,  he  h^  received  50  guineas  from  Plaintiff.  The  executors, 
who  proved  the  will,  admitted  assets ;  and  offered  to  pay  the 
l^ill  for  medicines ;  but  denied  any  knowledge  of  this  agree- 
q^nt ;  and  offered  evidence,  that  Denmson  had  said,  he  had 
beep  entrapped  into  taking  10  guineas,  but  that  he  had  re- 
turned them. 
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1790. 


Priestly 
Wilkinson. 


Lord  Chancellor  (without  hearing  the  evidence). 
:  It  is  impossible  for  me  to  entertain  such  a  bill  as  this.  He 
cpuld  do  nothing  upon  it  at  law.  K  he  goes  to  law,  he  will 
lose  the  whole.  But  I  think,  the  money  actually  advanced 
ought  to  be  paid  back ;  it  is  hard  and  inequitable  to  refuse 
that ;  for,  if  the  bill  had  been  to  set  this  agreement  aside,  the 
money  actually  advanced  must  have  been  repaid.  But  that  is 
ijtie  utmost  I  can  do;  for  this  is  not  a  bargain  a  man  should 
gdin  by.    ^t  the  bill  be  dismissed  without  costs  (50). 

(50)  See  Rich  v.  Sydenham,  1  Ch.  Ca.  202. 

[  215  ] 

1700. 

Jufy  13th. 

CROWE  r.  BALLARD.  ^Bro.C.C.Ul. 

2  Cox,  268. 

T  ORD  Litchfield  by  his  will,  dated  1774,  gave  to  Robert    Parchaseand 

Crowe  a  legacy  of  1000/.  payable  at  the  death  of  Lady  re-purchase  of 

Litchfield  s    and  died  in  1776;    liSidy  Litchfield  being  then  a  legacy  ez- 

.^ixtyriiine  years  of  age.     Two  or  three  months  after  his  death  P^ctant  on  a 

Bollard  was  applied  to  by  Doctor  Sealy,  Crowe's  tutor,  and  ^®*^ '   ^® 

soon  afterwards  by  Crowe  himself,  then  in  France,  to  raise  mo-  T*^^'"  ^^^"^ 

*^  .  tion   set  aside 

jiey  for  him  by  the  sale  of  this  legacy ;  which  Ballard  under-  f^^  fraud    and 

took  to  do ;  and  soon  afterwards  represented,  that  he  could  not  not  conGrmed 

•get  any  person  to  give  more  for  it  than  350/.  to  which  terms  by  a  subse- 

CrowCy  being  in  great  distress,  agreed ;  and  accordingly  exe-  quent  bond 

cuted  an  assignment  of  the  legacy  to  To/t  in  September,  1777,  ®^^.  payment 

and  according  to  the  answer  3102.  was  actually  advanced  by  the  ^   ^^   '^   , 

four  vears  bo* 
.  Defendant  (though  he  represented  Tqfl  as  the  purchaser)  in  .       .        *  . 

different  ^n  idea,  that 
t  obligor  was  boand  by  the  former  transaction :  all  the  deeds  set  aside,  and 

account  decreed. 
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1790.        dKflfexent  paymentis  by  tmall  sums,  some  to  Crowe^s  order,  man^ 
to  those  of  his  brother^  and  some  to  Doctor /Sleofy^  all  between 
October,  1777^  and  March,  1778.    Out  of  this  sum  40L  was 
disputed ;  the  Defendant  representing  it  to  have  been  paid 
to  Sealy;  which  was  denied.    In  1780,  when  Jjady  LitefffieU 
was  seventy-two,  and  was  considered  as  dying,  Crowe  applied 
to  Bcdlard  for  the  purpose  of  re-purchasing  this  legacy,  and 
then  found,  that  he  was  the  real  purchaser,  and  that  Toft  was 
only  his  trustee*    Ballard  agreed  to  this  proposal  upon  condi- 
tion, that  Crowe  and  his  brother  would  enter  into  a  po^  obii 
bond  to  pay  him  the  sum  of  1800^  three  months  after  the 
death  of  their  father,  then  aged  sixty-three.    They  consulted ; 
and  such  bond  was  accordingly  given ;  reciting,  that  it  was  in 
conaideration  of  a  debt  of  9001.    Soon  after  the  death  of  the 
fiither  in  1782  a  new  bond  for  that  sum  with  5  per  eeni.  inte- 
rest was  entered  into  by  them  upon  the  application  of  Ballard. 
This  bond  was  really  executed  in  178S,  but  was  antedated. 
In  1787  Crowe  and  his  brother  offered  to  pay  Ballard  the  mo- 
ney originally  due  with  interest ;  which  he  refused ;  and  brought 
an  action  on  the  bond ;  upon  which  in  May,  1778,  the  bill  was 
filed ;  praying,  that  an  account  might  be  taken  between  Plain- 
tiff and  Defendant  of   money  paid  by  the  latter  to  Robert 
Crowe  or  to  his  order,  and  that  upon  payment  of  the  money 
appearing  to  be  due,  the  Defendant  might  be  decreed  to  de- 
Jl  ^^16  J      liver  ^  up  the  bond ;  and  for  an  injunction  to  restrain  him 

suing  on  the  bond. 


Solicitor  General,  Mr.  Lloyd,  and  Mr.  King,  for  Plaintiff. 
If  it  remained  upon  the  first  part  of  the  case,  upon  the  au- 
thorities the  original  transaction  could  not  have  stood.  Every 
thing  occurred  here,  which  occurred  in  those  cases,  in  which 
transactions  of  this  nature  have  been  set  aside.  Crowe  was  a 
young  heir  in  the  power  of  his  father,  and  was  in  such  neces- 
sity, as  to  be  obliged  to  heg  Ballard  to  advance  10  guineas  to 
him ;  which  was  the  first  sum  advanced.  The  bond  fiuls  in  its 
recital  of  the  debt  of  9002.  which  was  only  a  colour.  It  is  a 
sale  by  a  young  heir  during  the  life  of  his  ancestor ;  and  there 
is  no  authority,  where  such  a  transaction  has  stood  (51  )•  If  it 
f  csted  upon  that  alone,  it  ought  to  be  set  aside.    The  only 

argument, 
(5J)  2  Ves.  549. 
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frrgument,  that  can  be  urged,  is,  that  the  last  bond  in  1782,  andi 
iwyment  of  interest  for  four  years,  are  a  confirmation  of  the 
original  transaction.    This  Court  has  decided,  that  such  trans- 
actions have  stood  upon  a  confirmation;  but  there  is  no  case 
for  that,  where  the  party  was  in  the  power  of  the  man,  to 
whom  he  makes  it,  and  was  in  distress  at  the  time.    Lord 
Chesterfield  v.  Jansen{B&)  is  the  leading  case  upon  the  sub- 
ject ;  where  it  is  said,  that  if  the  distress  is  continued,  it  is 
only  double  hatching  the  original  firaud,  and  a  continuation  of 
it ;  and  it  appears  here,  that  at  the  time  of  giving  this  second 
bond  the  Plaintiflf  was  in  the  same  distress,  as  when  the  first 
was  given.   There  was  no  suflScient  time  allowed  to  inform  him- 
self of  the  particulars  of  the  transaction.    Defendant  admits, 
that  in  a  decent  time  after  the  Other's  death  he  wrote  to  him 
to  come  to  town.    The  bond  bears  date  the  very  day  after  the 
father's  death  in  1782;  but  it  was  antedated;  for  it  was  not 
executed  till  one  or  two  months  afterwards,  in  1783 ;  and  the 
"first  application  came  from  the  Defendant ;  who  admits,  that 
upon  hearing  of  the  father's  death  he  sent  to  the  Plaintiff*  to 
come  to  town ;  and,  if  he  had  reftised,  he  was  totally  in  the 
other's  power.     In  Chesterfield  v.  Jansen  Mr.  Spencer ^  being 
thirty  years  old,  a  man  of  great  fortune,  who  made  the  first 
appUcation,  there  being  none  from  the  Bankers  to  him,  and 
who  was  out  of  their  power,  and  the  lady,  from  whom  he  had 
the  fortune,  being  dead,  and  he  being  perfecdy  well  *  acquainted 
with  all  the  circumstance,s  and  the  probability  of  his  being  re- 
lieved by  an  application  to  this  Court,  under  all  these  circum- 
stances confirmed  the  transaction.    Cole  v.  Gibbons^  3P.  WUi. 
890,  was  also  a  case  of  strong  confirmation.     Curwyn  v.  BiKl^ 
ner,  19th  Jime,  1731,  3  P.  WiU.  293,  note,  mentioned  in  CAe«- 
ierfield  v.  Jansen :  an  heir  borrowed  500/.  and  was  relieved 
even  after  payment  of  the  money,  because  afiraid  of  an  exe- 
cution.     Crowe  to  the  last  was  not  informed,  that  the  49/. 
charged  in  BMard^s  account  as  part  of  the  transaction,  was  not 
paid ;  there  is  no  evidence  by  Ballard  of  these  payments  having 
been  made ;  and,  if  that  was  not  paid,  it  was  a  fraud  upon 
Crowe.    In  the  letter  of  the  9th  of  February,  1788,  Ballard 
states,  that  at  that  time  he  had  overpaid  any  demand,  Crowe 

had 

(52)  1  Atk.  301.    2  Ves.  125.    Seo  Morse  v.  Royal,   post,  VoK 
XII,  355. 
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jCbowb 
Ballard. 


liad  upon  hini ;  wfiicb^  cpinpared  with  this  iiqn,  ahewsi  it  never 
way  paid;  for  this  item  is  after  that  letter;  in  the  next  month 
he  put  it  down  to  make  up  the  sum.  In  the  late  case  otNorris 
¥•  Ross,  1779,  NorriSf  heir  of  Admiral  Narris,  being  in  dis- 
tressi  in  1768,  in  order  to  raise  2000^  granted  an  annuity  of 
i&SL  to  commence  upon  the  death  of  the  father;  who  died 
the  same  year ;  after  he  came  into  possession  of  the  estate, 
being  pressed  to  pay  this,  and  being  then  in  affluent  circunw 
stages,  he  mortgaged  for  the  market  price  of  the  annuUy 
granted.  He  submitted  to  it  to  1776 ;  and  then  brought  his 
bill;  and  the  Court  relieved  him  notwithstanding  the  mortgage, 
and  that  he  had  rested  upon  it  so  long ;  and  set .  aside  the 
mortgage  upon  payment  of  the  2000/.  and  there  it  was  not  so 
unconscientious  a  bargain  as  this.  The  confirmation  therefore 
is  not  in  a  better  condition  than  the  original  transaction. 


[  ♦SIS  ] 


Mr.  Man^ld  and  Mr.  Sccffe,  for  the  Defendant. 
It  is  not  now  a  question,  what  would  be  the  proper  justice 
:between  the  parties,  if  it  had  stood  upon  the  original  transac- 
tion without  any  thing  intervening  to  alter  or  con^nn  it.  An 
to  the  price  of  this,  according  to  the  calculation  of  the  actuary 
of  an  insurance  office  it  was  calculated  with  compound  interest 
as  they  always  do ;  but  no  witness  offers  to  say,  he  would  have 
given  more  than  350/.  for  it.  The  case  then  b,  that  in  1777 
Robert  Crowe  by  means  of  hb  tutor  employs  Ballard  to  raise 
money  for  him  by  the  sale  of  thb  legacy,  which  was  completed 
for  350/.  In  1780,  when  Lady  Ze/cA/ie/e/ was  understood  to 
be  dying,  and  when  consequently  it  was  worth  very  near  its 
full  value,  he  desired  to  redeem  it ;  the  treaty  for  the  redemp- 
tion was  upon  *  the  ground  of  a  bond  for  money  not  absolutely 
after  the  death  of  the  father  (though  the  calculation  of  the 
price  is,  as  if  it  was  so)  but  in  case  either  son  should  survive 
him.  This  ought  to  be  taken  into  the  valuation;  which  should 
not  be  of  so  much  money  to  be  paid  in  all  events,  but  subject 
to  the  contingency  of  both  sons  dying  before  the  fistther. 
Besides  it  was  calculated,  not  upon  the  idea  of  Lady  Uich" 
JiekTs  having  been  in  1780  very  near  her  death,  which  hap- 
pened soon  afterwards ;  but  upon  her  age  of  seventy-two  as 
a  good  life.  The  last  deed  in  October,  1782,  (it  does  not 
appear  how  soon  after  the  father's  death)  is  not  pretended  to 

have 


CASES  IN  CHANCERY. 


218 


lutve  been  prepared  by  the  Defendant    Robert  Crowe  tras 
dien  twenty-seven  years  of  age.    The  debt  of  900/.  is  of  no 
consequence  as  to  the  present  dispute ;  as,  if  the  payment  was 
to  be  postponed,  he  might  take  an  additional  sum  for  interest ; 
but  if  not,  it  is  only  a  reason,  why  less  should  be  paid,  but  no 
ground  for  the  relief  prayed.     Crowe  represented  himself  to 
be  indefeasibly  entitled  after  the  death  of  his  father  to  an 
estate  of  3000/.  a  year.     Then  at  the  age  of  twenty-seyen, 
without  any  threat,  difficulty,  or  embarrassment,  but  because 
it  was  more  convenient  to  him  to  postpone  payment,  he  gave 
this  bond ;  paid  interest  upon  it  for  four  years ;  and  did  not 
quarrel  with  it  for  five  years  afterwards.    If  this  is  not  goodf 
po  period  can  be  fixed  to  transactions  of  this  kind.    The  cases 
do   not  apply.    In  Chesterfield  v.  Jansen  after  confirmation 
all  right  to  impeach  the  transaction  was  held   to  be  gone. 
Curwyfi  V.  Milner  was  the  case  of  a  man  either  in  execution^ 
or  under  immediate  dread  of  it*     In  Norris  v.  Ross  it  was 
understood,  that  during  the  whole  time  the  person  was  dealing 
with  him,  who  had  got  security,  he  was  in  extreme  distress. 
There  is  no  proof  of  imposition  upon  Crowe  as  to  the  payment 
of  any  part  of  this  money.    It  is  sworn  by  Ballard,  that  he 
paid  this  sum  short  of  the  4GL  in  the  manner  stated  in  the 
answer,  and  that  that  sum  was  paid  at  several  times  to  Sealy ; 
who  only  swears,  he  does  not  remember  receiving  that,  and  that 
he  thinks  he  should,  if  he  had  received  it.    The  other  swears 
positively.   Ballard  has  sworn,  that  he  applied  to  two  persons 
who  would  neither  of  them  procure  the  money ;  and  he  was 
restrained  from  putting  it  up  pubUcIy  by  Crowe;  who  desired, 
it  might  be  as  private  as  possible,  least  his  father  should  hear 
of  it.     Crowe  has  received  the  legacy,  and  this  350/.  with 
interest  from  1777  to  1782;  which  makes  the  consideration. 
The  application  to  Ballard  was  to  raise  the  money  either  upon 
this  legacy,  or  the  estate  he  should  have  from  ^  his  father. 
He  told  Tofty  when  he  offered  it  to  him,  that  he  was  awk- 
wardly situated  about  it ;  as  Crowe  was  in  want  of  the  money 
to  return  to  France  immediately  ;  and  depended  upon  it ;  and 
therefore  he  apprehended,   if  he  could  not  get  any  one  to 
advance  it,  he  must  let  him  have  it  himself,  and  if  so,  some 
dispute  might  arise,  if  he  did  not  give  as  much,  as  it  might  be 
^orth  in  Crowe's  estimation ;  upon  which  Toft  advised  him  to 

purchase 
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Crowe 

V. 

Ballard. 


purdiase  it  himself  by  way  of  a  trust ;  and  offered  his  name 
for  that  purpose.  Crowe j  when  he  wanted  to  repurchase  it, 
offered  the  po9t  obit  bond  for  2000/.  which  Defendant  thought 
too  much,  and  refused. 


Lord  Chancellor. 
The  case  lies  in  a  very  narrow  compass.  A  young  man, 
under  a  tutor,  paid  by  his  father  100/.  a  year,  and  himself  al* 
lowed  SOO/.  a  year  by  his  &ther,  falls  into  distress ;  and  applies 
to  BaUard  to  raise  money.  The  only  fund,  he  could  propose 
for  that  purpose,  was  this  legacy,  payable  at  the  death  of 
Lady  Litchfield^  then  69.  He  applies  to  Ballard  to  get  this 
^sposed  of;  who  undertakes  to  sell  for  him ;  and  now  pretetidsj 
he  took  pains  for  that  purpose.  In  his  answer,  which  is  better 
drawn  than  his  depositions,  he  lets  that  fall  in  general  expres- 
sions; but  by  the  evidence  it  appears,  that  he  represented  it 
to  Browne,  whom  he  employed  to  find  a  purchaser,  as  a  vety 
hazardous  adventure.  Browne  then  goes  round  with  these 
instructions;  and  all,  he  gets  from  those,  he  applies  to,  is^ 
that  it  is  very  hazardous,  and  they  will  not  engage  in  it. 
Under  that  notion  of  hazard  all  the  persons,  he  applies  tOf 
refuse  to  take  any  share  in  it ;  and  then  he  buys  it  himself. 
If  this  Court  does  not  keep  up  the  tenor  of  its  rule  of  pro- 
tection in  these  cases,  the  consequence  of  going  halfway  is  only 
making  them  pay  for  cheating  it.  Here  he  bought  it  at  a 
price  so  outrageously  low,  that  it  deserves  no  other  name  than 
that  of  a  rank  fraud  (53^).  You  cannot  talk  of  the  computa- 
tion being  that  of  compound  interest;  it  must  be  so,  and 
that  is  the  rate,  at  which  it  would  be  sold,  if  sold  fairly ;  and 
the  difference  of  the  price  of  its  real  value  and  that  given  is 
the  difference,  which  the  danger  of  its  being  set  aside  in  a 
Court  of  Justice  imposes.  For  the  same  reason  he  did  not 
mention,  that  he  had  himself  bought  it.  As  to  the  money  he 
did  advance,  I  do  not  know  what  to  say  to  it,  whether  he  did 
advance  it  or  not,  or  whether  by  the  order  of  Crowe  or  not. 
The  whole  is  but  310/.  including  the  491.  the  payment  of 
which  is  denied  by  Sealy;  consequently  there  is  40/.  of  it, 

which 

(53)  Post,  Vol.  VIII,  137,  292,  Whalleys.WhaUey.MIer. 
and  the  note.  Underhiii  v.  Hot-  436.  Oliver  v.  Caurif  8  Price, 
wood,  Morihck  v.  Butler,  X ,  200,    127. 
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which  he  never  pretended  to  have  advanced,  and  49/.  the         1790. 
payment  of  which  is  contradicted ;  and  the  manner,  in  which       p"*"^^ 
he  advanced  it,  renders  it  as  griping  and  as  pressing  a  trans-  ^^ 

action  as  possible.    Then,  while  the  father  was  alive,  he  got     Baixard. 
the  two  sons  into  a  post  obit  bond,  of  which  the  whole  con- 
sideration is  that,  I  have  mentioned.     Then  as  to  the  con- 
firmation; I  have  attended  formerly  to  the  reason  of  that 
word  **  confirmation  r  and  have  been  at  a  loss  for  the  prin- 
ciple, upon  which  the  Courts  have  spoken  of  such  transactions 
as  these,  subsequent  to  the  demand  arising,  as  a  confirmation. 
I  know,  if  a  gentleman  of  honour  and  fortune  feels  himself   Bond  given 
bound  in  honour  by  the  circumstances  of  a  bargain,  however  at  foil  age,  and 
disadvantageous,  not  to  rescind  it,  and,  knowing  the  case,  not  in  distress, 
declares,  when  of  fiill  age,  not  under  the  terror  of  distress,    n^™'*^®'*'*^ 
that  he  thinks  proper  to  give  a  new  bond ;  the  circumstance     .»  .^  .* 

of  an  honorary  engagement,  attended  with  money  actually  ad-  ^  ^^^i^  moiiey 
vanced,  is  sufficient  to  maintain  the  possessor  of  the  new  bond,  actually  ad- 
But  if  a  man  gives  a  new  bond  under  an  idea,  that  the  old  one  vanced,  main- 
may  be  enforced  against  him,  at  what  time  is  that  a  con-  ^in  *  former 
firmation?  If  he  was  poor,  or  distressed,  or  under  an  in-  "*'fif**°»  how- 
fiuence  of  terror,  it  was  not  a  confirmation;  why  not?    Be-  ^^^'^    '*    ^**** 

cause  he  was  not  in  a  situation  to  be  master  of  himself.    If  .  t.^ la 

18  nocoDdrma- 
he  does  not  appear  to  have  been  delivered  from  that  specific  ^Ioq  wherever 

apprehension,  he  was  still  acting  under  the  influence  of  that  Jt  is  not  given 

supposition,  which  has  no  existence  in  fact,  and  which  only  freely;  as  if 

drives  him  to  double-hatch  the  fraud,  a  quaint  expression,  which  ^nder  distress 

I  do  not  go  upon.  What  I  go  upon  is,  that  the  second  bond  ^^  terror  or 

was  not  given  freely,  but  upon  a  consideration,  that  in  his  ^^     ., 

mind  carried  with  it  a  value,  it  ought  not,  and  was  derived  ^i-j^j  transac- 

from    a  fraudulent  consideration.      The  case  mentioned  by  tioo,  though 

Mr.  King,  the  circumstances  of  which  I  do  not  pretend  to  unfoanded. 

recollect  well,  might  have  gone  upon  an  argument  like  this. 

Norris  was  tenant  in  tail ;  and  was  for  a  long  time  in  affluent 

circumstances ;  and  ruined  himself  long  subsequent  to  this ; 

and  therefore  there  was  no  impression  to  induce  him  to  pay 

the  interest,  but  that  he  had  got  himself  into  a  situation,  ftom 

which  he  did  not  know  how  to  relieve  himself.     Therefore  all 

these  deeds  must  be  set  aside;  and  an  account  taken;  and 

what  appears  due  upon  the  account  to  the  Plaintiff*  must  be 

paid  to  the  Plaintiff*;  and  what  to  the  Defendant,  must  be 

paid 
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paid  to  the  Defendant;  and  the  Defendant  must  pay  ih6 
costs* 

It  was  stated  at  the  bar^  that  the  money  due  on  the  bond 
wasm  Court. 


Costs  given; 
and  the  fond, 
being  in  Coiirt, 
ordered  to  re- 
main, till  the 
4c6oant;  the 
costs  to  come 
out  of  the  ba- 
lance, if  any, 
due   to   the 
party,  as  far 
as  it  would  go. 


Lard  Chancellor. 
Let  it  stay  in  Court  therefore,  till  the  account  is  taken ;  and 
if  there  is  any  balance  coming  to  the  Defendant,  deduct  the 
costs  from  that,  as  far  as  it  will  go,  and  he  must  pay  the  rest 
besides  (54). 


(54)  Porohase  of  a  reversion 
not  set  aside  after  the  event  for 
nndervalne,  there  being  no  fraud : 
iVtdbb  V.  CovU,  2  Fet.  422.  See 
BiU  V.  CaiUavd,  iVes.  122. 
Post,  Peacock  v.  Evant,  Vol. 
XVI,  612,  and  the  note,  p.  518. 
Upon  frand  and  coDfirmation 
generally,  see  post,  WharioH  v. 
Jtfioy,  V,  27.  Morse  v.  Royai, 
XII,  355.  Lady  Ormond  v. 
Eutchinion,  XIII,  47.  XVI, 
94.       Purcell    v.    tPNamaraf 


Pickett  V.  LoggoH^  Haguenm  r. 
Bateley,  XIV,  91,  215,  273. 
Say  V.  JBarwick,  1  Fet.  4r  Bea^ 
195.  Roeke  v.  O'Brien,  1  BaU 
^  Beat.  330.  Smytk  v.  Smytk, 
2JUadd.l6.  Griffitkt  v.  RobiMs, 
ZMadd.  191.  Taylor  v.  06ce. 
3  Pricey  83.  Olwer  v.  Courts 
^  Price,  127.  As  to  abase  of 
confidence  in  various  relations, 
see  Wrigkt  v.  Proud,  post,  XIII, 
136,  and  the  note,  in  page  137. 


were 


1790.  CALCRAFT  v.  ROEBUCK. 

July  \Atk. 
Agreements       TN  May  1788  Calcraft  hy  a  printed  particular  advertised  a 

for  sale  of  an  freehold  estate  to  be  sold  by  auction,  consisting  of  about 

estate,  especi-   one  hundred  and  eighty-six  acres ;  forty-five  of  which  were 

9^y  if  by  auc-  j^gcribed  to  be  a  compact  farm,  and  the  rest  a  park.    They 
tion,  depend 

on  the  bond 

fidee  of  the  transaction ;  therefore  trifling  errors  in  the  description  are  not 
material.  Advertisement  of  an  estate  for  sale  by  auction  described  it  all 
as  freehold,  thongh  a  small  part  was  held  at  will :  After  execution  of 
articles  a  treaty  for  an  exchange  of  that  part  took  place  ;  pending  which, 
at  the  time  appointed  for  completing  the  purchase  purchaser  took  posses- 
sion forcibly ;  but  proceeded  in  the  treaty  afterwards,  till  he  finally  re- 
fused to  agree  to  the  purchase :  On  bill  of  vendor  purchase-money  decreed 
to  be  paid  with  4  per  cent,  from  the  time  it  ought;  but  inquiry  directed  as 
to  what  ought  to  have  been  the  compensation  at  that  time  for  the  pari 
not  freehold,  that,  with  the  out-going  to  be  deducted. 
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were  sold  accordingly^  and  articles  of  agreement  signed  foe 
18,000  guineas  to  the  Defendant  by  Christie  the  auctioneer. 
After  the  sale  it  appeared,  that  about  two  acres  in  or  near  the 
centre  of  the  park  were  not  freehold,  but  leasehold,  and,  the 
lease  having  expired,  were  at  the  time  of  the  sale  only  held, 
from  year  to  year.  An  exchange  was  afterwards  set  on  foot  of 
Aese  two  acres  for  two  and  three  quarters  belonging  to  jBuf^sy, 
which  Cdlcrqft  was  to  procure  instead  of  them.  At  Mir 
ekdehnas  1788,  when  the  purchase  was  to  have  been  comr 
pleted  Roebuck  made  a  forcible  entry ;  after  which  event  the 
treaty  for  the  exchange  was  proceeded  in ;  but  afterwards  he 
refused  to  agree  to  the  purchase,  unless  a  compensation  of 
lOOM.  was  made  to  him  for  these  two  acres,  and  for  a  defi- 
ciency of  five  acres,  which  Plaintiff  represented  as  a  marsh, 
and  Defendant  as  mere  mud  lying  between  the  river  and  a 
place  called  the  Sea  WaUf  and  that  it  was  overflowed  at  spring 
tides,  and  frequently  at  other  times.  There  was  evidence  on 
both  sides  as  to  this.  He  made  another  objection  as  to  four 
cottages,  which  he  [contended  were  to  be  part  of  the  purchase ; 
and  he  also  objected,  that  the  farm  could  not  be  called  a  com- 
pact fiurm,  the  five  acres  mentioned  before,  (and  which  Plain- 
tiff considered  as  part  of  the  *farm)  were  separated  ficom  the 
rest.  An  arbitration  took  place ;  and,  having  proceed^  as  far 
as  minutes  of  the  award,  went  off;  upon  which  the  bill  wais 
filed  for  a  specific  performance,  and  interest  of  the  purchase- 
money,  since  it  ought  to  have  been  paid.  There  was  a  cross- 
bill by  Roebuck. 


CalcrA#t 
RoBBuclc; 


[  ♦2!88] 


Solicitor  General  and  Mr.  Lloyd,  for  Plaintiff. 
There  is  nothing  in  the  printed  particular  relating  to  the 
cottages ;  and  one  witness  swears,  ihey  were  not  intended  to 
be  comprised  in  the  estate  to  be  sold.  They  were  held  under 
a  distinct  title ;  and  do  not  relate  to  the  rest  of  the  estate. 
The  deficiency  in  quantity,  if  any,  is  very  small.  The  farm 
is  really  about  forty  acres;  then  this  is  like  many  cases  decided 
in  this  Court,  where  a  small  difference  in  quantity  is  not  at^ 
tended  to;  and  Defendant  ought  to  have  seen  to  the  quan- 
tity. As  to  the  objection,  that,  the  five  acres  being  separated 
firom  the  rest,  this  is  not  a  compact  fisirm,  one  witness  swears, 
he  held  the  farm  with  the  five  acres  twenty-two  years.  As  to 
the  two  acres  of  leasehold,  the  agreement  was  signed  in  May; 

in 
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[  •223] 


inJtme  an  abstract  of  the  title  was  delivered;  and  WiiUmm^f 
agent  for  the  PIainti£^  says,  that  after  delivery  of  the  ab- 
stract De&ndant  often  called  upon  him  relative  to  the  title ; 
and  was  informed^  that  the  two  acres  were  demised  by  Sir 
Rtmcis  Head.  The  agreement  was  confirmed  by  his  subse- 
quent conduct;  either  it  must  be  takeui  that  he  has  submitr 
ted  to  take  upon  himself  to  procure  the  exchange  with 
Bailey;  or»  if  it  is  referred  to  the  Master^  it  ought  to  be  in  & 
way^  that  the  Master  may  take  into  consideratioui  at  what; 
price  the  fireehold,  to  be  taken  in  exchangei  might  have  been 
procured,  when  Roebuck  took  possession  of  the  estate ;  and» 
if  .the  price  was  increased  by  his  default,  he  ought  to  have  nor 
compensation.  From  BaUey'^  evidence  it  appears.  Plaintiff 
might,  at  the  time  this  agreement  was  entered  into,  have  pur- 
diased  the  freehold  of  these  premises  by  a  conveyance  of  some 
of  his  own,  which,  Bailey  says,  it  would  have  been  his  inte- 
rest to  take,  as  more  valuable  to  him.  Defendant  knew  that, 
before  he  took  possession ;  and,  knowing  that,  took  possession 
forcibly  against  the  will  of  the  Plaintiff;  who  had  the  means 
of  negociating  that  with  effect.  Down  to  the  arbitration  the 
Defendant  knew  that  Then  he  informed  Bailey ^  he  was  de- 
termined* to  have  the  effect  of  this  bargain  from  Plaintiff;  and 
therefore  Bailey  might  have  any  thing  from  him,  he  pleased, 
in  order  to  enable  Plaintiff  to  make  that  bargain  with  him.  By 
keeping  possession  the  Defendant  *  insisted,  he  had  a  right  to 
the  benefit  of  this  contract;  that  he  had  a  right  to  call  upon 
Plaintiff  to  execute  it  substantially  by  conveying  to  him  every 
thing  he  could,  or  by  making  him  a  compensation  for  the  rest ; 
then  he  insists  upon  keeping  the  estate,  and  yet  puts  it  out  of 
Plaintiffs  power  to  give  him  the  property,  which  he  knew, 
Bailey  was  willing  to  let  Plaintiff  have. 


Attorney  General^  Mr.  Mansfield,  and  Mr.  Richards, 
for  the  Defendant. 
Though  there  is  nothing  in  the  particular  applicable  to  these 
cottages,  yet  by  the  map  they  appear  to  be  part  of  the  park. 
They  were  held  out  so  to  the  world ;  and  some  of  them  are 
within  the  wall.  The  farm  represented  was  about  forty-five 
acres,  with  a  house  and  suitable  buildings.  To  make  up  this 
they  speak  of  about  five  acres  of  marsh  land  occupied  with 
the  farm ;  but  the  witnesses  for  Defendant  do  not  speak  of  any 

five 
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fite  acres,  except  that  quantity  of  mud.  These  two  acres 
Ijing  near  the  centre  of  the  park,  and  which  Plaintiff  had  no 
right  to  convey,  might  be  made  very  inconvenient  to  the 
owner  of  the  park ;  as  buildings  might  be  erected  on  them  for 
any  purpose,  the  most  noisome  and  offensive;  therefore  he 
ought  to  have  these  two  acres,  or  a  compensation  for  thenu 
As  to  his  taking  possession,  he  swears,  he  took  it  under  the 
authority  of  Christie  the  auctioneer;  but  that  act,  or  the  man- 
ner, in  which  it  was  done,  cannot  alter  his  claim  for  deficiency 
or  misrepresentation.  It  is  said,  he  agreed  to  give  up  this 
claim ;  but  it  is  sworn  only,  that  he  expressed  himself  satis- 
fied; perhaps  he  thought,  there  would  be  no  difficulty  in 
obtauiing  a  grant  in  fee  of  this  piece  of  ground  in  exchange. 


1790. 


Calcraft 

V. 
ROBBUCK. 


Lord  Chancellor. 
This  agreement  to  waive  his  claim  is  not  part  of  the  bill ; 
as  it  ought  to  be,  if  they  meant  to  go  upon  it. 


For  Defendant. 
As  to  the  demand  of  interest,  by  his  lull  the  Plaintiff  states, 
that  there  were  many  judgments  against  him,  which,  he  says, 
were  not  satisfied  tiUJuly,  1787;  and  it  is  now  in  proof,  that 
there  were  others  not  satisfied  till  Hilary  Term  last.  The 
bill  states,  that  they  occasioned  some  delay  in  the  proceedings, 
till  they  were  satisfied.  Defendant  was  ready  with  his  pur- 
chase-money ;  and  ^  deposited  it  in  a  Bank ;  then  he  is  in  the 
case  of  a  purchaser,  in  treaty  with  a  man,  who  cannot  make 
a  good  title,  and  having  his  money  always  ready,  lying  dead ; 
therefore  it  would  be  unreasonable,  that  he  should  pay  in- 
terest. 


[♦224] 


L^d  Chancellor. 
Every  consideration,  upon  which  these  agreements  ought 
to  be  executed,  must  depend  up  the  bond  fides  of  the  trans- 
action (55);  for  when  the  question  is  upon  the  selling  an 

estate 

(55)  As  to  iqisrepresentation,    AttisioH,    1  JIfer.  26.     VUcotmi 
see    post,   Cadman    v.  Horiker,    Ciermoni  v.  Toibwrgh,  iJac.  4r 
VoL  XVIII,  10.     Lowdnes  v.     fFatt.112.  EdwardM  v.M'Leay, 
Lane,    2  Ckue,    263.      WaU    v.     Coop.  308.    2Swanstm7. 
SKvMf,  I  Madd.  80.     Stewart  v. 

Vol.  I.  Q 
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[  ^225  ] 


^^t&tk  upoii  articles^  patticularly  by  auction,  it  is  iOipotsXhh, 
that  aB  the  little  patticulars  relative  to  the  qmatitity,  fi£to, 
sitilaflon^  &6.  should  be  so  specifically  laid  down  aM  not  td 
ea(A  foif  some  allowafice  and  consideration,  wheti  ffae  btfgdri 
comes  to  h6  escecuted ;  thcfrefore  the  question  is,  whevi^  Che 
Ikmd  fides  is,  what  is  the  extent ,  of  it,  and  the  cottcknoti 
upon  it.  Ill  Mai/  1788  Cakra/t  hi  a  printed  pardeular  {mt  tTp 
t^  estate  to  sale,  d^sdrlbihg  it  all  ad  freehold,  and  about  one 
hundred  and  eighty-six  acres ;  then  he  hdd  out,  cautioui^ly  Cft 
mcautiously,  but  incautiously  in  this  c^use,  where  part  of  It 
was  not  freehold,  an  offer  of  fi^^hold  in  the  particular  sitoa- 
tion  described;  and  therefore  disappointed  a  purchaser,  if  any 
part  turned  out  to  be  in  the  situation  of  these  two  aeres ;  fbr 
the  whole,  except  forty-five  acres,  was  pleasure  ground,  and 
the  value  of  it  consequendy  consisted  in  the  arrangement,  &c. 
it  was  bought  for  18,000  gtiineas.  lii  June  1788  it  was  under- 
stood, that  these  two  acres  were  not  freehold,  and  not  oidy 
that,  but  that  they  were  held  only  from  year  to  year.  Various 
other  objections  were  made  and  discussed,  and  proposed  to  be 
Relieved,  plurticularly  this  as  to  the  tWo  acres.  It  is  pretty 
6lear  upon  the  Evidence  of  Wittiafnk^  that  at  that  time  the 
exchalnge  of  the  two  acres  for  two  and  three  quarters  belong- 
ing to  Bailey  was  looked  upon  to  be  so  practicable,  that  Roe- 
buck seemed  to  have  had  no  diflictdty  of  closing  with  the 
bargain  to  take  these  two  and  three  quarter  acres  in  exchange 
for  the  two  acres  in  the  park.  It  is  clear,  that  it  is  impossible 
to  state  what  was  said  upk)n  that  subject  higher ;  the  conversa- 
tion, in  which  he  expressed  himself  satisfied  with  those  terms, 
and  the  evidence  of  this  witness,  that  he  was  so  till  very  lately. 
If  it  was  a  concluding  thing,  I  do  not  know,  why  it  was  not 
concluded ;  for  it  was  struck  with  the  agent,  who  was  a  man 
of  business ;  but,  though  the  terms  were  understood  to  be 
reasonable,  it  went  no  farther.  When  the  time  for  com- 
pleting the  bargain  came,  viz.  Michaelmas  1788,  fn  applica- 
tion was  made  to  have  possession  delivered.  For  Defendant  it 
is  said,  Christie  gave  him  a  right  to  *  take  possession ;  but 
that  is  idle,  and  inconsistent  with  the  application  to  Wil- 
Hams  for  leave,  and  with  the  circumstance  of  the  possession 
being  held  from  him  by  Calcra/i ;  such  right,  if  given,  coiild 
stand  no  longer  than  till  refusal  and  resistance.    At  Michael- 


mas 


CASES  IN  CHANCERY. 


225 


mas  Defendant^  liking  the  bargain,  took  possession;  but 
previously  to  that  Williams  in  a  conversation  between  them 
told  him,  it  was  necessary,  that  aU  these  things  should  be 
settled  before  the  conclusion  of  the  business,  and,  that  it 
would  be  imprudent  in  him  to  take  possession  before ;  as  that 
would  be  an  admission,  that  he  had  no  objection  to  anypart 
€»f  the  bargain*  After  receiving  that  intimation,  he  took 
forcible  possession.  I  confess,  I  have  turned  it  much  in  my 
nund,  whether  there  is  not  a  ground  arising  upon  that  to  say, 
he  had  bound  himself  to  make  any  fitrther  objection  about  the 
two  acres ;  and  would  have  been  glad  to  have  found  a  line  to 
do  that ;  but  there  is  not,  unless  the  matter  had  totally  ended 
there ;  if  it  had,  then  with  that  notice  I  should  have  been 
inclined  to  have  held  him  down ;  but  all,  that  passed  subse- 
quent, renders  that  very  difficult,  if  not  impossible ;  for  I 
cannot  infer  from  his  conduct,  though  he  took  possession  with 
violence,  that  he  in  his  own  mind  did  agree  to  quit  his  hold 
upon  this  demand :  nor,  that  Calcraft  understood  him  to  do 
80;  for  the  latter  treated  with  him  for  a  compromise,  after  he 
took  possession ;  therefore,  if  he  fixes  him  with  the  possession, 
it  b  more  in  the  nature  of  a  penalty ;  which  is  an  impossible 
ground  for  this  purpose.  The  treaties  for  the  compromise, 
subsequent  to  the  taking  possession,  shew,  that  at  the  time  of 
those  treaties  it  was  possible  for  him  to  have  finished  the 
matter,  as  originally  proposed,  by  the  exchange  with  Bailey. 
BaUeyhsA  a  conversation  with  Tioe&tMrAr;  in  which  the  latter 
informed  him,  he  might  make  what  he  pleased  of  the  land ;  as 
Calcr(rfl  must  have  it,  in  order  to  conclude  his  bargain  with 
liim ;  and  Bailey' %  disposition  as  to  the  land  had  remained 
subsequent  even  to  the  Michaelmas  the  same  as  before,  vis. 
that  he  would  make  a  dry  exchange  (which  would,  I  dare  say, 
be  a  good  one  for  Bailey) ;  except  that  the  situation  Calcrc^ 
was  in,  from  the  impossibility  of  getting  his  money  without  a 
siut,  and  being  held  out  by  an  opulent  man,  might  drive  him 
to  a  sort  of  distress,  of  which  more  might  be  made,  than  the 
real  value  of  the  land.  Now  Roebuck  says,  his  money  was 
4ilways  ready,  since  he  took  possession.  If  this  is  true,  which 
perhaps  is  so,  he  gave  no  notice  of  it  to  Cakrqft.  He  to6k 
no  measure  to  arrange  this  thing;  for  (upon  the  evidence  of 
Maniford  I  speak)  it  is  impossible  to  disguise  the  manner, 

Q2  in 


1790. 


Calcraft 
Roebuck. 
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1790.         in  which  that  transaction  of  the  arbitration  occurred.    Mimt* 

Calcrapt    •^'^  ^^   appointed  arbitrator.     It  is  not  uncommon  for  a 

«.  person,  appointed  arbitrator,  to  consider  himself  as  agent  for 

RoBBUCK.     the  person  appointing  him.    How  that  is  so  common  I  wonder; 

Arbitrator  is    as  it  is  against  good  faith  (66).    The  bond  says,  he  is  an 

not  to  consider  iijdififerent  person ;  and  he  breaks  a  most  solemn  engagemmt 

f    ^  ^  considering  himself  otherwise.    Montford  says,  the  minutes, 

who  apDoints'  '^'^^'**^  ^  ^^^^  heen  taken  down  of  terms  looked  upon  to 

him.  ^  reasonable,  were  not  authorised  by  him  to  be  takai  down 

as  the  ground  of  the  award ;  and  that  he  held  no  public  con* 
Tersation  to  that  effect ;  not  denjdng  private  conversation,  nor, 
diat  he  thought  them  reasonable,  nor,  that  they  covered  the 
whole  value  of  what  was  in  dispute.  But  he  was  taken  oat 
of  the  room  by  the  person,  who  appointed  him  an  arbitrator, 
and,  when  he  came  in  again,  all  this  was  broke  off;  and  after 
this  conduct  they  have  examined  him,  expecting,  that  faith 
would  be  given  to  him ;  and  he  now  offers  to  swear,  that  these 
houses  were  part  of  the  thing  intended  to, be  conveyed.  Sub- 
sequent to  this  other  terms  were  proposed  in  the  same  manner'; 
and  this  man  was  held  off  in  this  way.  The  good  &ith  of  the 
thing  required  this;  either  in  June  1788  the  Defendant  should 
have  said,  that  this  ground  was  so  situated,  that  it  made  it  a 
very  different  thing  from  what  he  intended  to  purchase,  and 
therefore  he  would  be  entirely  off;  or  he  should  have  pro- 
ceeded to  execute  the  contract,  after  adopting  that  plan  upon 
the  other  side.  Instead  of  that  he  takes  violent  possession ; 
and  makes  this  man  Bailey  think,  he  is  entitled  to  demand 
what  he  pleases ;  and  therefore  Bailey ,  who  was  nothing  loathe 
enhances  his  demand.  However  notwithstanding  all  this  I  am 
bound  down  by  the  rule  of  the  Court  to  allow  some  compen- 
sation. But  in  referring  this  to  the  Master  I  shall  refer  it  to 
him  to  consider,  what  under  the  circumstances  ought  to  be 
allowed  as  a  deduction  fr^m  the  price  in  Michaelmas  1788, 
when  the  money  ought  to  have  been  paid  ;  and  if  be  thinks, 
as  I  do,  upon  it,  he  will  not  allow  more,  than  if  it  lay  in  the 
middle  of  a  waste  at  the  fieurthest  end  of  the  kingdom.  He 
must  also  compute  the  value  of  the  outgoings ;  both  of  which 
most  be  deducted  from  the  purchase  money ;  after  that  Roe^ 

buck 

(66)  Post,  VoU  II,  453.  IX,  68.   So  as  to  Cpmmissioners  for 
Partition,  XI,  160. 
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buck   must   pay  the  rest,  with  4  per  cent,  from  Michael' 
mas,  1788(57). 
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(57)  Calverley  v.  Williamt,  ante, 
210;  post,  Bowie*  t.  Round, 
Vol.  V,  608,  and  the  notes,  784, 
B49.  Drewe  T.  AmMm,  VI,  675. 
ZImM  T.  CwTi,  IX,  368.  X, 
306.  Dyer  r.  Hargnwe,  X,  505. 
ItQmeemy.Far^[uhar,  XI,  467. 
Hakeyj.  Orami,  Hondbhw  t. 
Skxrlof,  Heame  ▼.  Tenant,  iSfa- 
jilrfoift  ▼.  Scott,  XIII,  73,  81, 
287,  425.  MiUigan  ▼.  Cooi^, 
Seaman  ▼.  FbtcMlry,  XVI,  1, 390. 
Teddy.  Gee,  X\ll,  273.  Cad- 
man    ▼•  Homer,    XVIII,    10« 


Groiil    V.     Munt,    Coop.   173. 

IFn^A/  ▼.  Howard,  1  iSSfm.  4*  5fir. 
190.  Turner  y.  Harvey,  iJae. 
169.  Wally.StfMi,  KnaUkbuU 
v.  Gmeber,  1  ilfaiU  80.  168. 
3ilfer.  124.  Stewart  y.  AiUtten, 
lifer. 26.  Binkey.LwdRoheby, 
2  £ftcMi]u/.  222.  JEUtird  ▼.  i;arif 
Uandaff,  1  J9a/2.  4*  f  eo/.  241. 
Roff^  y.  SkaOeross,  4  itfocU.  227. 
Baimanno  y.  Lamiey,  1  Ves.  Sf 
Bea.  224.  Xotoiides  ▼.  Lane, 
2  Cbr,  263. 
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Calcraft 

V. 

Roebuck. 


COUNTESS  OF  SHREWSBURY  v.  EARL  of  [  227  ] 

SHREWSBURY.  i790. 

July  IBtk. 
^T^HE  late  Earl  of  Shrewsbury,  under  a  remainder  in  a  set-    Tenant  in  tail 

dement  made  1718,  and  an  act  of  parliament  6th  Geo.  L  restrained  as 
1720,  for  the  purpose  of  enabling  the  parties,  who  were  Pa-  to  alienation, 
pists,  to  take  under  the  settlement,  which  was  c(mfirmed  by  ^^*  ^*^  fow" 
the  act  in  every  particular,  became  tenant  in  tail  in  possession  ^"   .  .  '^■■|"§f 
upon  his  father's  death,  subject  to  a  charge  of  15,OOOL  for        .       wnng 
the  portions  for  his  sisters,  Marjf  afterwards  Lady  Dormer,  tenant  for  life 
Barbara  afterwards  Lady  Astoth  and  Lucy  Talbot,  under  a  considered  as 
power  in  the  settlement  to  charge  part  of  the  premises  by  a  tenant  for  life, 
term  of  99  years  to  raise  that  sum  from  rents  and  prc^ts,  or  ^^^  therefore 
by  sale  and  mortgage ;  if  only  one  daughter,  to  her ;  if  more  "**  personal 

than  one.  eaually  to  be  divided  amonir  them,  share  and  share     ^    .  "^^^^ 
Ki.  Ki      ;^    ^  •  -.k        .,  a  creditor  for 

anke,  payable  at  twenty-one,  or  marriage,  with  mamtenance  ^  charire 

at  5  per  cent,  from  the  rents  and  profits.    This  power  was  i^^  estate  paid 

executed  by  the  fistther  about  the  year  17S3  by  indenture  be-  by  him  (btent 

iween  him,  LordJFi^sm^Ziafii  and  Mr.  Pitt,  conveying  to  them  to  the  contrary 

various  "^*  appearing) 
though    the 
subsequent  remainders  were  exactly  of  the  same  nature,  and,  the  term 
having  been  very  short,  little  more  than  forty  years  remained* 


2S7  CASES  m  chakcbry; 

1700.  various  premises  in  trust  for  9d  years  for  that  purpoee.  '  Bfjf 
^^"^^  a  clause  in  the  act  of  parliament  it  was  providedy  that  no 

8HRRwsBtjRT  P^'^^*^  taking  under  that  settlement  (under  which  all  the 

V.  limitations  were  in  tidl)  should  alien  any  part  of  the  heredita- 

Earl  of       ments  so  settled^  or  do  any  other  act  to  disinherit  any  fetwa 

Shrewsbury  j^^  remainder,  unless  he  should  conform  to  the  established 

religion,  and  take  the  oaths  within  six  months  after  he  should 
have  attained  the  age  of  eighteen  years ;  and  that  all  such 
acts,  alienations,  fines,  recoveries,  &c.  should  be  void  in  re- 
spect to  those  in  remainder.  Powers  of  jointure  and  leanng 
were  given,  with  restrictions  usual  upon  tenants  for  life,  to  all 
taking  under  the  settlement.  In  1743  upon  the  marriage  of 
Barbara  with  Lord  Aston,  the  late  Earl  with  his  own  money 
paid  5000/.  being  her  full  share  of  the  sum  charged  by  the 
settlement ;  and  received  from  her  a  release  to  him  and  his 
heirs  in  respect  of  it.  In  1751  he  paid  to  Mary  Lady  Dormer 
upon  her  marriage  part  of  her  share ;  and  the  remainder,  and 
Lucy  Talbofs  share  to  her,  afterwards,  ^  what  time  did  not 
appear,  but  supposed  to  have  been,  when  the  latter  was  of 
age,  in  1753.  He  never  took  any  assignment  of  the  term  :  nor 
[  ^£28  ]  was  there  any  declaration  of  *  trust  upon  his  so  paying  off 
this  charge.  In  1751  by  deed,  reciting,  that  he  was  seised  df 
Ate  freehold  subject  to  this  charge,  and  that  he  had  discharged 
Lady  Aston  in  full,  and  some  part  of  Lady  Dormer* f^  share, 
and  that,  as  none  of  these  sums  had  been  raised  under  the 
term,  he  had  a  right  to  have  them  raised  for  himself;  he  in 
consideration  of  1000/.  conveyed  to  Robinson  for  a  term  of 
forty  years  an  advowson,  part  of  the  premises  comprised  in 
the  term ;  and  the  trustees  consented,  and  were  parties,  upon 
condition  that  the  consideration,  viz.  1000/.  should  go  in  dis- 
charge of  so  much  of  this  sum  of  15,000/.  He  died  in  1787 ; 
leaving  a  will,  dated  in  1749;  but  without  taking  any  notice  of 
his  right  to  be  reimbursed  this  sum,  which  he  had  discharged, 
or  doing  any  other  act,  by  which  his  intention  could  be  known. 
The  bill  was  filed  by  his  widow  (who  was  provided  for  by  a 
jointure)  as  his  administratrix  with  the  will  annexed,  and  sok; 
personal  representative,  against  Lord  Shrewsbury  nephew  of 
the  late  Earl,  and  tenant  in  tail,  in  the  same  manner  restrained 
as  to  alienation  as  the  late  Earl  was,  and  against  the  trustees 
of  the  term,  praying  that  they  might  be  compelled  to  raise  by 

sale 
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B«l^  pr  mortgage^  gr  out  of  th^  issues  an4  profits,  or  otherwiae         1700. 
f^  tbis  Court  should  diiecti  Buch  8um8(5iB)  as  were  paid  by         ^^Tj'  ^ 
th^  late  EqtI  to  his  sisters,  pr  their  husbands,  in  satisfaction  gnjiKwmvw 
p{  their  shares  of  the  B\m  of  15,000/.  v. 

E«rUf 

The  Lard  Chancelhr  decreed  (59)  for  the  Plamtiff;  an^  S»IW«r3W»ir 
the  CQw^  came  on  again  upon  the  petition  of  the  Defendants 
£qx  a  re-hearing. 

Solicitor  General^  Mr,  Mifford,  and  Mr.  Richards^   for 
^  the  Plaintiff. 

7he  first  question  is,  whether  the  late  Earl  was,  or  his  re- 
presentatives since  his  death  are,  entitled  to  have  this  sum 
raised.  Upon  the  proviso  in  the  act  of  parliament  your  Lord- 
ship was  induced  to  think,  that  the  late  jSor/,  though  tenant 
in  tail,  stood  as  to  the  point  in  discussion  exactly  in  the 
situation  of  tenant  for  life.  Being  so  tenant  in  tail,  restrained 
from  alienation,  the  trustees  joined  with  him  in  the  grant  of 
the  term  to  Robinson;  but  your  Lordship  observed,  that  it 
would  have  been  a  fraud  upon  the  inheritance,  unless  that 
sum  of  1000/.  the  consideration  *  paid  for  that,  had  gone  with  [  ^229  ] 
the  inheritance.  The  decree  is  right.  The  rule  is,  that 
where  the  owner  of  the  inheritance  pays  off  an  incumbrance, 
his  personal  representative  shall  claim  nothing  against  the  heir; 
as  it  is  the  case  of  the  owner  of  the  estate  paying  off  his 
own  debt.  *  Tenant  in  tail  has  been  considered  in  the  same 
way ;  namely  that  he  paid  it  off  for  the  benefit  of  the  estate ; 
as  he  could  make  himself  master  of  the  estate ;  which  raises 
a  presumption,  that  he  meant  to  pay  it  off  for  the  benefit  of 
ihe  inheritance ;  with  this  difference,  that  he  may  give  indica- 
tions of  his  intention  to  keep  the  charge  alive;  which  will 
jdace  him  in  the  same  situation,  in  which  the  Court  considers 
^lenant  for  life  to  stand.  But  the  same  inference  cannot  be 
presumed  for  tenant  for  life ;  as  it  would  be  paying  it  off  for 
the  benefit  of  other  persons.  Kirkham  v.  Smithy  1  Ves.  258. 
The  argument  must  be,  that  it  was  the  intention  of  tenant  for 
life  to  pay  it  off  for  the  benefit  of  the  inheritance ;  as  he  could 
not  make  the  estate  his  own,  as  tenant  in  tail  could;  for  the 

act 

(58)  They  only  went  for  the  remaining  14,000/.  after  deducting 
the  1000/.  paid  in  1751. 

(59)  3  Bro.  CL  Ca.  120. 
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.  1790.         act  of  parliament  prevented  him  firom  doing  so ;  and  gave  him 
p   **^     -     powers  of  jointure  and   leasing  under  restrictions  usual  to 

Shrewsbury  *®'**"^*  ^^'  ^'^'    ^^  ^^  insisted^  that  the  acceptance  of  a  re- 

V.  lease  upon  paying  off  Lady  Aston  in  174S  shewed  an  intenticm 

^^  ®f       to  discharge  the  estate.    It  was  in  form  a  general  release  to 

Shrewsbury  j^^^,^  Shrewsbury,  and  likewise  a  discharge  to  the  trustees  in 

die  term ;  hut  not  otherwise  with  respect  to  those,  who  were 
to  follow  Lord  Shrewsbury;  nor  did  it  declare  the  intention; 
but  only  recited,  that  he  paid  it  off.  Your  Lordship  thought, 
it  followed  naturally  upon  payment  of  the  portion  to  the  per* 
son  entitled  under  the  settlement  Yo^  thought,  tiie  deed  in* 
1751  contained  strong  evidence  of  an  intention  to  keep  alive 
this  charge  upon  the  estate.  It  appears,  that  he  then  consi- 
dered, tiiat  the  instrument  of  174S  had  the  operation  the 
Plaintiff  contends  for ;  that  he  had  a  right  to  have  tiiat  sum 
raised ;  and  he  does  tiiere  provide  for  raisii^  part  of  that  sum, 
viz.  1000/.  If  he  had  a  right  to  call  for  it,  it  is  incumbent 
upon  those,  who  resist  the  claim,  to  shew,  he  meant  to  abandon 
it.  They  ought  to  shew,  that  by  some  act  he  indicated  a 
change  of  intention,  knowing  that  tiie  term  was  still  a  subsist- 
ing term ;  for  it  was  not  merged.  Another  point,  stated  by 
tiie  petition,  but  not  made  before,  is,  tiiat,  if  Lady  Shrewsbury 
is  entitled  to  call  for  this  charge,  it  ought  to  be  apportioned 
as  between  tiie  late  Earfs  enjoyment  of  the  estate,  and  tiie 
[  *230  ]      future  enjoyment  of  it  ♦  during  the  remainder  of  the  99  years 

term.  He  certainly  lived  till  1787,  till  above  50  years  of  the 
term  had  expired.  The  common  rule  as  to  these  provisions 
is,  that  tenant  for  life  is  to  bear  part  of  the  burthen,  namely 
the  interest.  This  equity  must  have  occurred  in  every  case ; 
but  the  Court  has  never  acted  upon  such  a  principle  as  that 
insisted  on  for  Defendant;  probably  upon  account  of  the 
difficulty  of  settling  the  proportions.  The  only  ground  then 
must  be  the  shortness  of  the  term,  which  is  usually  for  500 
years;  but  that  cannot  alter  the  rights  of  the  parties;  and 
if  99  years  is  held  to  be  too  short  a  term,  what  quantity  is 
necessary? 

Mr.  Mansfield  and  Mr.  Graham,  for  the  Defendant. 
The  present  Lord  iS!&reti;^i«ry,  nephew  to  the  IsLte  Earl,  is 
precisely  in  the  same  situation ;  and  all  the  descendants  must 

be 
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"he  sOf  unless  they  conform^  as  required  by  the  act  of  parlia-         1790. 
inent    By  those  clauses  m  the  act,  which  are  very  singular,      ^  ^^^ 
they  are  equally  owners  of  the  estate;  which  makes  it  very  Shrewsbury 
different  from  the  common  case  of  tenant  for  life,  with  re-  «. 

mainder  in  tail.  The  charge  must  be  raised  upon  the  present  ^^'  ^^ 
Earl,  if  at  aH,  upon  account  of  the  shortness  of  the  term;  for,  ''^^"^sburt 
when  the  late  Earl  died,  he  left  only  about  forty  years  of  it 
unexpired.  This  claim  by  his  representatives  is  founded  upon 
the  supposition,  that  the  late  Earl  is  to  be  considered  as 
tenant  for  life.  He  had  every  power  and  property  belon^g 
-  to  tenant  in  tail  except  alienation ;  he  might  commit  waste,  cut 
down  timber,  open  mines ;  and  his  wife  was  dowable ;  there- 
fore he  was  not  merely  tenant  for  life.  In  174S,  when  he  jmid 
Lady  Aston,  he  took  no  assignment ;  nor  did  he  call  upon  the 
trustees  to  do  any  thing  to  secure  him  that  sum ;  nor  shew 
any  intention  to  reimburse  himself;  but  he  took  such  an  in- 
strument, as  was  perfectly  proper,  if  he  meant  to  discharge 
the  estate ;  though  I  do  not  say,  that  the  release,  though  not 
a  proper  instrument,  would  have  prevented  him  from  calling 
upon  the  trustees  in  a  reasonable  time.  The  release,  being 
to  him  and  his  heirs,  looks,  as  if  he  meant,  it  should  fall  into 
the  estate ;  and  he  had  the  same  intention  as  to  that,  and 
what  was  paid  to  the  other  sisters.  The  sole  reason  of  that 
recital  in  the  deed  of  1751  was  merely,  as  it  was  a  particular  r 

mode  of  conveyance,  at  the  instance  of  the  purchaser :  or  it 
was  inserted  by  the  lawyers ;  who  were  acquainted  with  the 
rule  better  than  Lord  Shrewsbury  could  be ;  but  it  cannot  be 
considered  as  a  mark  of  intention.  He  was  afterwards  ap- 
plied to  to  grant  an  additional  term  in  the  advowson;  ^  which  [  *S31  ] 
he  positively  refused  in  1771 ;  which  shews,  that  he  had  no 
intention  to  burthen  the  estate ;  for  why  did  he  refuse  it,  if 
he  intended  to  pay  himself  any  part  of  this  money?  There 
could  be  no  better  way  to  the  successive  owners  of  the  estate 
than  by  demising  this  part;  of  which,  being  Papists,  they 
could  never  have  any  advantage.  Then  consider  the  length 
of  time ;  afler  this  he  never  to  his  death  in  1787  thought  of 
raising  any  part  of  this  money ;  nor  left  among  his  papers  any 
memorandum,  by  which  he  discovered  an  intention  to  make 
himself  a  creditor ;  nor  any  receipt  or  deed,  by  which  it  ap- 
peared, that  these  portions,  when  paid,  were  assigned  to  him, 

nor 
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1790.         ijtot  affording  any  ground  of  intention^  that  they  should  re^ 
p   ''^^     .    main  a  charge ;  nor  did  he  take  any  notice  of  it  in  hia  wilL 

Shrewsbury  ^  ^®  ^"^^  mean  to  dispute  the  rule  now,  which  was  recognized 

V.  by  your  Lordship  in  Jones  v.  Morgan,  1  Bro,  Ch.  Ca.  206 ;  but 

£trl  of       except  that  case,  there  is  hardly  a  case,  in  which  the  rule  has 

0«ltl£WSBURT  \^^i^  considered.    The  case  in  Vesey  is  quite  different    In 

Jones  v.  Morgan  your  Lordship  thought,  that  WUUam  Morgan 
was  to  be  considered  as  tenant  in  tail;  fliere  you  laid  dawii 
the  general  rule  upon  the  cases  of  Kirkham  y«  Sfoiih  and 
Amesbury  y.  Brown;  but  said,  it  was  only  matter  of  inferencet 
rapt  juris  positivi;  and  that  the  smallest  demonstration,  that 
he  meant  to  pay  it  off  for  the  benefit  of  the  estate,  would  be 
sufficient  to  prevent  the  representatives  from  coming  for  the 
money ;  and  that  WUUam  Morgan' b  giving  the  bond  himself, 
and  paying  the  interest  for  seventeen  years,  was  strong  against 
the  claim.  Here  there  is  an  acquiescence  by  Lord  Shrewsbury 
from  1742  to  1787 ;  the  length  of  time  affords  a  strong  ground 
for  presuming,  that  he  meant  to  pay  it  off  for  the  estate.  To 
this  presumption  add  the  release  instead  of  the  assignmentf 
and  the  nature  of  the  conveyance  of  1751 ;  also  the  circum- 
stance, that  Lord  Shrewsbury  might  have  looked  at  the  limita- 
tions here,  and  seen,  tha.t  no  one  of  his  descendants  was  ever 
to  be  owner  of  the  estate,  unless  he  should  change  his*  reli- 
gion; but  that  the  estate  was  unalienably  annexed  tp  his 
family,  to  whom  it  was  natural  for  a  person  of  his  rank  to 
wish  the  estate  to  descend  free  from  burthen.  The  difference, 
when  the  remainder  is  limited  to  a  stranger,  and  when  to  his 
own  family,  makes  the  presumption  much  stronger  in  the  one 
case,  than  in  the  other ;  and  here  it  is  exactly,  as  he  would 
have  limited  it  himself.  But  if  your  Lordship  thinks.  Lady 
Shrewsbury  has  some  right,  the  question  is,  to  what  extent- 
There  is  no  case  for  the  apportionment :  nor  is  it  wonderfid ; 
[  *232  ]  as  there  has  been  no  *  case  like  this;  where  an  estate  has  been 
unalienably  annexed  to  a  particular  race  of  men,  so  as  to  give 
to  each  an  estate  for  life  only,  without  the  absolute  ownership 
to  any ;  and  where  a  charge  is  to  be  raised  by  so  short  a  term 
as  this ;  which  does  not  much  exceed  the  length  of  a  man's 
life.  The  question  has  seldom  arisen;  as  conveyancers  take 
very  long  terms,  so  that  one  life  would  diminish  them  very 
little.     Here  it  is  considerably  diminished.     In  1743  eight  or 

nine 
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years  had  expired.    The  justice  of  the  case  reqmres         1790. 
something  to  be  done.    There  ought  to  be  an  apportionment.         ^^^    ^ 
In  such  a  term  as  this  the  tenant  for  life  ought  to  pay  some  Shrewsbury 
of  the  principal.    He  might  have  Uved^  till  the  term  had  so  v. 

fiir  expired,  that  there  would  not  have  been  a  sufficient  number  Earl  of 
of  years  left  to  pay  off  the  incumbrance.  Such  a  term  as  thb  Shrewsbury 
could  not  have  been  intended  to  be  more  burthensome  to  one 
than  another;  and  his  descendants  are  exactly  in  the  same 
situation ;  upon  whom  the  burthen  could  not  be  intended  to 
fiUI  instead  of  him.  It  is  very  hard,  if  forty-five  years  of  the 
term  remain :  but  put  the  case  of  ten  or  fifteen  only.  The 
burthen  will  fall  upon  the  present  Lord ;  and  if  he  should  die 
▼ery  soon,  upon  another,  who  will  succeed  to  the  same  estate ; 
and  will  utterly  deprive  those,  who  equally  with  the  rest  were 
within  the  intention  of  the  parties,  who  created  the  term. 

Mr.  Lloffd,  on  the  same  side. 
Though  I  admit,  that  the  rule  was  established,  yet  I  wonder 
at  it.  It  is,  that,  if  tenant  for  life,  or  any  other  person  in  the 
same  situation  as  to  alienation,  pays  off  a  charge,  either  equit- 
able or  by  mortgage,  without  any  thing  being  said  about  it 
upon  either  side,  in  that  case  the  representative  of  the  tenant 
for  life  shall  be  a  creditor.  The  Court  in  that  instance  has 
departed  from  its  general  rule  of  favouring  heirs.  In  cases  of 
merger,  and  of  that  kind,  the  Court  has  said,  it  shall  fall  into 
the  estate.  As  to  the  second  point  it  would  be  very  inequit- 
able to  charge  the  whole  principal  upon  the  remainder  of  the 
term.  The  term  is  to  take  from  the  rents  and  profits,  or  by 
sale  or  mortgage ;  I  must  admit,  they  had  a  right  to  make  a 
mortgage ;  but  it  was  formerly  the  habit  of  the  Court  to  make 
tenant  for  life  in  this  way  pay  part  of  the  prindpal.  The 
terms  have  in  general  been  longer ;  and  though  the  Court  has 
been  lately  in  the  habit  of  making  tenant  for  life  only  pay  the 
interest,  there  have  been  cases  to  the  contrary.  Ryves  ▼. 
Ryves,  Prec.  Chan.  S2.  2  Eg.  Ca.  Ab.  223,  in  which  tenant 
for  life  was  made  to  pay  700/.  as  his  *  proportion  of  the  [  *  233  ] 
capital,  Cliat  v.  Bcttteson,  1  Vem.  404.  1  Eq.  Ca.  Ab.  title 
**  Contribution,^  where  there  are  more  than  two  or  three  cases 
of  that  kind ;  from  which  cases  it  certainly  was  the  practice 

to 
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1790.         to  compel  tenant  for  life  to  pay  one-third  of  the  capital,  be* 

^   ^*^     -     fore  or  while  he  was  in  possession  (60).  • 
Countess  of 

Shrewsbury 

V.  Lord  Chancellor. 

Earl  of  Suppose  a  third  to  be  the  proportion;  is  he  to  pay  the  in- 

terest of  the  rest  besides?     There  could  have  been  no  period^ 
in  which  the  Court  could  have  proceeded  in  that  manner. 

Mr.  Lloyd. 
The  cases  do  not  say^  whether  the  remainder  of  the  sum 
carried  interest  or  not. 

Lord  Chancellor. 
I  have  no  doubt  upon  either  point    As  to  the  first,  it  has 
been  the  wisdom  of  the  administration  of  justice  in  thb  coun- 
try in  order  to  introduce  some  degree  of  certainty  to  lay  down 
this  rule ;  that  the  act  of  tenant  for  life  in  paying  off  a  charge 
upon  the  estate  sliB31prifn&  fcuAe  be  intended  to  make  him  a 
creditor.    From  the  moment  that  is  laid  down,  as  far  as  this 
case  is  concerned,  there  can  be  doubt  of  that  intention;  it  is 
rather  fortified  than  diminished  by  what  followed ;  for  though 
it  is  true,  that  in  1742  an  instrument  was  given,  and  accepted, 
purporting  to  be  a  discharge  of  the  estate  absolutely,  yet  that 
cannot  be  raised  higher  than  as  matter  of  evidence;  for  where 
without  question  he  had  expressed  a  contrary  intention,  the 
instrument  itself  would  not  have  operated  as  a  discharge. 
Therefore,  as  far  as  that,  it  might  be  a  fair  ground  to  infer, 
that  he  did  intend  to  discharge  the  inheritance.    But  in  a  sub- 
sequent party  in  a  transaction  between  the  trustees,  the  cesiuy 
que  trust,  and  every  one  entitled,  there  is  in  the  recital  a  per- 
fect and  distinct  recognition,  that  the  circiunstance  of  paying 
it  off  did  make  him  a  creditor ;  and  it  was  recited  for  the  very 
purpose  of  discharging  him  eo  nomine.    He  took  1000/.  in 
respect  of  a  lease  of  part  of  the  premises ;  and  the  recital, 
that  he  was  entitled  to  the  whole,  was  only  in  discharge  of  that 
title  as  to  that  part.    After  that  it  was  impossible  to  contend, 
that  this  was  not  considered  and  treated  as  a  charge.    The 

true 

(00)  For  the  cases  as  to  the     White  v.  While,   post.  Vol.  IV^ 
tine  for  renewal  of  a  lease,  soe    24. 
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true  ground  of  the  inference  in  favor  of  tenant  for  life  paying  1790, 
off  an  incumbrance (61)  is  the  scantiness  of  his  estate;  for  he  n^^^  ^c 
cannot  be  intended  primi  facie  to  discharge  it,  because  it  Shrewsbury 
wotdd  be  dischargiiig  the  estate  of  another  person ;  and  cer-  v. 
tainly  he  does  so  just  as  effectually  and  totally,  n^here  he  dis-  ^    ^"'*  ^^ 
charges  an  estate,  that  goes  on  unalienably  in  one  direction,  as,  -^ 
when  it  b  to  be  alienable;  therefore  in  that  point  of  view  the  |n.^,^^j  ^f  ju. 
inference  arises  as  much  in  one  case  as  the  other.    With  re-  ference  for  te- 
spect  to  the  other  question,  where  the  term  is  very  short,  it  nant  for  life 
certainly  does  bring  on  that  inconvenience,  which  must  have  paying  off  inr 
come  on  in  some  period,  if  the  term  had  been  longer.     If  you  «nnbfanee  it 
carry  it  to  200  or  SOO  years,  and  there  is  an  entail,  it  wffl  fafl  ^«  «»ntin«« 
upon  those,  who  may  make  the  estate  absolutely  their  own ;           .^^  ^^/ 
but  here  that  cannot  be  done.    As  to  that  inconvenience,  I  |^^  cannot  be 
cannot  break  through  the  general  rule  upon  that  account.    If  intended  to 
this  was  intended,  it  must  be  more  express.     Suppose,  it  had  diachaige  the 
been  provided,  that  the  sum  should  be  raised  by  instalments  estate  of  an- 
out  of  the  rents  and  profits ;  it  might  have  been  easily  ar-  ^^^^ »  •■^^  *' 
ranged,  if  that  had  been  the  intention :  but  there  was  no  such  •™®*  as  nmcn, 
intention.    Here  it  is  expressly  provided,  that  the  trustees  may  ,. 
raise  by  mortgage ;  and  if  a  term  was  created  to  raise  by  the  aiienablv  in 
rents  and  profits,  I  should  say,  it  might  be  done  by  sale  or  one  directiont 
mortgage (62).     Suppose,  they  had  raised  it  by  mortgage;  the  as  when  alien- 
mortgagee  would  have  held  it  as  long,  as  there  was  su£Scient  ^ble. 
left  to  pay  him  his  money ;  and  then  it  would  have  been  wise  Q©**©'"  ""• 
in  him  to  sell  it  for  fear  of  losing  part  of  his  principal ;  it  JJJ*     ^^ 
would  be  at  his  peril  to  let  it  rest  so  long  as  not  to  leave  suffi-  ^-^^  ^r  i-., 
dent  to  pay  him  his  principaL    As  to  those  cases  cited  by  oonvenience. 
Mr.  Lloyd;  there  must  be  some  mistake  in  them ;  they  are  Term  to  raise 
very  short,  and  could  not  have  been  understood.    They  could  by  rents  and 
not  have  ended  there ;  for  if  so,  no  justice  could  have  been  P**®"** »  t'o*- 

done  between  the  parties.     Affirm  the  decree  (63).  ^  ™*^  '**** 

by  sale  or 

mortgage. 

(61)  See  post.  Vol.  XV,  173.    the  authorities  collected  in  the  f^m^u^  ^^  yf^ 

ForheiY.Moffatt,  XVIII,  584.  notes,  page  481 ,  and  XIX,  528.  ig  only  to  keep 

Redingi(m  v.  Redington,  1  Ball  («»)  See  White  v.  WhUe,  post,  jown  the  in- 

^Beai.  131.     Earl  of  Bucking-  Vol.  IV,  24.  V,  554.  IX,  554,  terest  of  in- 

kamMre  v.  Hobart,    3  Swatut.  as  to  charging  tenant  for  life  combrance, 

2go.  with  a  proportion  of  the  6ne  on  but  not  to  be 

(62)  The  Earl  of  Albemarle  y.  renewal.                                        charged  with 

Rogers,  post.  Vol.  II,  477,  and  •O)^  P*.^  .^^^ 

the  prmcipal. 
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1700. 

SBro.C.C.tea. 
Lease  deposit- 
ed to  secure  a 
debt;  deposi- 
tary deoreed 
to  take  anas- 
signmenty  pay- 
ing the  costs 
of  it;  andcan- 
iM>t  abandon; 
aSf  being  en- 
titled to  a  legal 
conveyance, 
EquUy  wiU 
consider  bim 
i|»  haying  it. 


LUCAS  V.  COMERFORD. 

T>ILL  by  executors  of  lessor  against  the  depositary  of  a 
lease,  to  secure  a  debt,  for  specific  performance  of  a 
covenant  in  the  lease  to  rebuild  houses  upon  the  premises  hi 
the  11th  year  of  the  term,  which  was  a  term  of  71  years  to 
be  held  for  the  first  10  years  at  a  pecuniary  rent,  for  the 
11th  year  at  a  pepper  com  rent,  and  for  the  rest  of  the  term 
at  a  pecuniary  rent. 

Defendant  by  his  answer  insisted,  he  was  not  bound  to 
rebuild. 

Mr.  Mitford,  for  Plaintiff; 
Cited  the  City  of  London  v.  Nash,  1  Ves.  12,  rather  more 
fiiUy  reported,  S  Atk.  513,  where  Lord  Hardwicie  decreed  a 
specific  performance  upon  such  a  bill  as  this. 


Covenant  to 
repair  not  ex- 
ecuted by  de- 
cree: whether 
covenant  to 
boOd,  quare. 


Mr.  Mansfield,  for  Defendant, 
Said,  there  was  no  ground  for  the  biD. 

Lord  Chancellor. 
It  is  no  matter,  whether  Defendant  took  it  as  a  pledge  or  as 
a  purchase ;  he  cannot  take  the  estate,  and  refuse  the  burthen; 
it  is  nothing  to  the  lessor.  I  am  not  inclined  to  follow  that 
precedent  of  building  a  house  under  the  direction  of  the  Court 
any  more  than  of  repairing  one  (64).  Defendant  must  take  an 
assignment  in  order  to  enable  the  Plaintiffs  to  bring  an  action. 
I  rather  think  upon  reading  the  answer,  that  they  would  recover 
even  ¥rithout  the  assignment:  but  it  is  very  just,  that  they 
should  assign  absolutely,  and  that  the  Defendant  should  take 
it ;  and  this  will  come  under  the  general  prayer  for  relief.     If 

he 


(64)  Post,  Lane  v.  Newdigate, 
Vol.  X ,  192,  Pembroke  v.  Thorpe, 
3  Swansi,  437»  note,  and  the  re- 
ferences. In  Moiely  v.  Virgin^ 
post,  III,  184,  Lord  Loughbo- 
rovgh  thinks,  an  agreement  to 
baild,  if  sofiiciently  certain,  may 
be  executed  by  decree.    Specific 


performance  of  a  covenant  to 
make  good  a  gravel-pit  refused, 
FUnt  V.  Brandon,  XVIII,  159. 
Covenant,  that  lessee's  elevation 
shall  correspond  with  the  adjoin- 
ing houses,  executed :  Franklgn 
V.  Tuton,  5  Madd.  469. 
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tii^  does  not  that^  he  must  at  least  account  I  doubt,  whether  1790« 
Defendant  could  abandon  ?  put  the  case,  that  he  had  a  good  ^^^^^ 
legal  assignment  instead  of  a  deposit,  coidd  he  as  against  the  ^^ 

lesBor  abandon?    I  think,  he  cannot;  because,  as  he  has  a  COMSRFottD. 
title  in  equity  ^  to  have  a  legal  conveyance,  I  must  consider      [  *  236  ] 
bim  as  having  it;  and  then  it  is  not  in  his  election,  but  in 
Plaintiff's,  to  make  him  keep  it,  and  perform  the  covenants* 
Let  there  be  an  assignment,  and  let  the  Defendant  take  it, 
and  pay  the  costs  of  it  (65). 

(65)  1  Mer.  964. 

_  1790. 

•  Nov.  Bih. 

1792. 
HANKE Y  V.  GARRAtT.  Feb.  Sih. 

ZBro.C.CMl. 
TN  1777  the  partnership  of  Wookhridge  and  Kelfy  becoming    One  partner 
insolvent,  a  separate  commission  was  taken  out  against  •b8conded,and 
Wooidridge,    Kelly,  having  absconded,  died  abroltd,  so  that  "*®^  abroad, 

he  could  never  be  made  a  bankrupt.    Under  this  commission      .     i.      ^ 

^      .  .a  bankmpt: 

all  the  effects  of  both  partners  were  seized ;  and  were  assigned  geparate  com- 
by  the  original  assignees  to  Garrait  andRowlaitf  who  were  miBsion  against 
appointed  assignees  in  1780.   They  made  no  dividend  till  1788;  the  other,  nn- 
when  an  order  was  obtained  against  them  by  some  of  the  joint  der  which  the 
creditors  for  an  account  and  dividend ;  but  the  Commissioners  assignees  sew- 
refused  to  make  a  dividend  except  as  to  a  moiety  of  the  joint  ^^^  .     au 
effects.    Some  of  the  joint  creditors  petitioned  the  Lord  Chan-        |     ba  fi    t 
cellar  to  have  the  joint  debts  satisfied  in  the  first  place  out  of  p^| ^  ^^^  ^f  ^^ 
the  joint  fund  in  the  hands  of  the  assignees ;  but  the  Lord  joint  fiind,  the 
Chancellor  directed  a  bill  to  be  filed ;  upon  which  in  1789  a  residue  divid- 
bill  was  filed  against  the  assignees  for  an  account  of  the  joint  ed  between  the 
efiects,  which  had  come  to  thdbr  hands,  and  to  have  the  joint  bankmprs  es- 
debts  satisfied  ¥rith  interest  and  costs,  and  against  Mrs.  Wool- 
dridge,  who,  as  administratrix  otKeUtf,  claimed  a  moiety  of  ^JP^";^^^];^ 
the  joint  effects,  and  also  insisted  on  retauiing  out  of  them  in  ^j  partner. 

preference  Assignees  kept 
the  fund  eight 
years  without  dividing ;  one  admitted  he  had  lent  the  share  received  by 
him  at  5  per  cent,  the  other  that  he  had  lent  his  share  to  a  partnership,  in 
which  he  was  engaged,  with  Lis  own  money  without  any  distinct  charge 
of  interest :  decreed  to  pay  such  interest,  as  shall  appear  to  have  been 
made,  and,  where  none,  4  per  cent. 
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1790. 


Hankby 

V. 

Gabratt. 


[♦2S7] 


preference  to  the  joint  creditors  a  sum  of  2000/.  due  by  bond 
to  her  from  KeUy.  Garrait  by  answer  admitted,  he  had  lent 
the  share  of  the  fund  received  by  him  to  another  partnership 
at  5  per  cent. :  and  RowlaU  admitted,  he  had  lent  his  share 
to  a  partnership,  in  which  he  was  engaged,  mixed  widi  his 
own  money,  but  without  any  distinct  charge  of  interest  for 
that 

Mr.  Hardinge  and  Mr.  MUford,  for  Plaintiff. 
The  joint  creditors  must  now  be  paid  out  of  the  joint  funct 
in  the  hands  of  the  assignees  under  the  separate  commission* 
What  pretence  upon  the  obrious  justice  of  the  case  have  they 
to  keep  this  moiety  in  their  hands  ?  The  Court  will  take  it 
into  its  *  own  custody,  and  no  one  can  take  it  out  without  first 
paying  the  joint  debts.  AH  the  parties  are  in  Court;  the  de- 
ceased partner  by  his  representative;  who  insists  upon  being 
paid  before  the  joint  creditors ;  the  fund  being  in  Court  It 
has  been  held,  that  partners  are  joint  tenants  of  the  fimd,  and 
to  be  considered  so  even  after  the  dissolution  of  the  partner- 
ship ;  each  can  act  upon  the  whole.  One  partner  has  no  right 
but  by  what  is  due  upon  an  account  If  the  partner  remaining 
here  had  taken,  and  used  as  his  own,  part  of  the  share  of  the 
other,  being  abroad,  the  latter  could  not  been  relieved  but 
upon  terms  of  an  account  and  just  allowance.  A  surviving 
partner,  as  tenant  in  common  with  the  representative  of  the 
other,  is  to  pay  joint  debts  first,  and  then  account.  If  a  sepa- 
rate creditor  attaches  in  execution  the  joint  fund,  which  he 
must  always  do,  as  it  is  (66)  indivisible,  the  vendee  under  the 
execution  and  the  other  partner  are  tenants  in  common :  and 
the  former  must  hold  it  subject  to  all  the  rights  of  the  other 
partner.  There  is  no  such  thing  as  an  undivided  share  of  the 
partnership  effects,  except  what  results  upon  the  account  after 
satisfying  the  partnership  debts.  Thus  the  assignees  of  one 
partner  stand  in  his  place;  and  are  tenants  in  common  with 
the  other;  and  when  by  accident  there  remains  another  moiety 
in  their  hands,  they  cannot  part  with  it,  unless  upon  an  ac- 
count ;  and  the  first  step  must  be  to  pay  the  joint  demands. 
No  action  of  trover  lies  against  either  partner  as  between  each  , 
other.     Could  KeUy^  if  alive,  recover  this  moiety?    If  he 

came 
(60)  Bayden  v.  Hayden,  1  Salk.  302. 
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came  forth  at  all,  he  would  be  either  a  bankrupt,  or  would 
pay  his  creditors.  The  consequence  of  bankruptcy  between 
two  partners  is,  that  they  are  still  entitled  to  the  balance  of 
the  account.  West  v.  Skip,  1  Ves.  289,  456.  Fox  v.  Han- 
bury,  Cowg*  445,  are  authorities  for  these  positions  ( 67  )•  Ex 
parte  Voguel,  I  Atk.  132,  the  Court  directed  the  assignees 
immediately  to  sell  all  the  effects  under  the  separate  conunis- 
non,  and  to  deposit  it  in  the  Bank,  leaving  the  parties,  as 
here,  to  make  out  their  equity  by  bill.  2  Vem^  29S,  Gonson 
a  partner  embezzled  part  of  the  fund,  and  failed ;  appUcation 
was  made  to  the  Court  by  the  other  partner  to  be  paid  out  of 
liie  share  of  GoMan  for  that  embezzlement;  and  it  was  de- 
creed,  first,  that  all  the  estate  should  be  sold  and  the  produce 
divided  among  the  joint  creditors ;  after  that  it  would  be  seen, 
what  G(ms(m*8  share  would  be ;  *  and  out  of  that  he  should 
answer.  •  In  Goss  v.  Dufresney,  Demes,  871,  1  Cookers 
Bankrupt  Law,  168,  297  (68),  the  Court  ordered  the  whole 
estate  to  be  sold,  and  out  of  the  embezzler's  share  of  the  sur^ 
plus  the  amount  to  be  answered.  Nor  is  there  any  difference 
between  the  circumstance  of  Kelli/'s  coming  into  Court,  if  he 
had  been  alive,  and  his  representative  coming;  for  neither 
could  have  execution  against  the  joint  fund  ¥rithout  submitting 
to  the  terms  of  an  account;  nor  does  Mrs.  Wooldridge^s  being 
a  specialty  creditor  signify;  for  nothing  is  Kelljf^,  till  the  joint 
debts  are  satisfied.  Then  as  to  interest,  all  the  joint  fund, 
received  by  these  assignees,  was  used  as  their  own;  Garratt 
admits  receiving  5  per  cent,  interest ;  and  Rowlatt  does  not 
deny  making  profit ;  and  admits,  this  fimd  was  used,  mixed 
with  his  own,  by  his  trade :  from  which,  it  must  be  concluded, 
he  made  interest  of  the  whole.  Your  Lordship  has  oflen  de- 
termined, that  trustees,  using  trust  money  as  their  own,  shall 
answer  for  what  would  be  the  interest  in  the  hands  of  the 
party  entitled ;  as  in  Forbes  v.  Ross,  the  other  day ;  in  which 
trustees,  who  had  made  use  of  the  fund,  were  compelled  to 
answer  for  it.  The  delay  is  a  sufficient  ground  for  costs.  In 
1788  under  an  order  they  delivered  in  an  account  full  of  error; 
■but  even  upon  their  own  shewing  2952/.  against  them.  After 
*  a  dividend 


1790. 


Vol.  I. 


(67)  2  Term  Rep.  B.  R.  682. 
(68)  8th  edit  by  Mr.  Roots,  258,  522. 

R 


Hankby 

Garratt. 
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Oarbatt. 


j^  divided  then  made  they  admit  receiving  upwards  of  £00(M* 
nuMRe^  and  after  great  delay  occasioned  by  obtaining  frequent 
i»rder9  f<Nr  time  to  answer,  land  to  examine  witnesses  in  ih^ 
country>  which  never  was  doj^^,  and  by  plotting  in  evanvf 
answers^  when  ibey  were  at  last  forced  to  answer^  they  made 
a  question  before  the  Master^  whetjber  they  l|a4  occusion  to 
answer  at  all  as  to  the  interest? 


[239] 


Solicitor  Gtnerai  and  Mr.  Mamfield^  fijjr  the  Aafignees. 
The  principle  of  bringing  the  bill  admits,  that  the  fund  was 
not  to  be  distributed  under  the  bankrupteyf  If  KeU^  was 
alive,  and  had  received  any  part  of  this  fund,  and  had  ps]4 
some  of  those  joint  creditors,  who  did  not  come  ia  under  tb^ 
eommission,  the  rest  could  not  have  quarrelled  with  it;  the 
principle  of  the  cases  cited  go  to  all  the  joint  creditors  as  weU 
as  those,  who  have  come  in.  under  the  xx>mm]ssion.  The  as- 
signees took  the  best  advice;  and  were  told,  that  they  could 
not  divide  with  safety.  The  delay  has  been  as  great  on  Uie 
other  side  by  repeated  amendments. 

Mr.  Qrahamj  for  Mrs.  Wooidridg€f  administratrix  of  Kettjf, 
was  not  prepared  to  argue  the  point  for  her,  not  expecting 
the  cause  would  have  come  on. 


Lord  Chancellor. 
Her  point  will  be,  that  abe,  as  a  separate  creditor,  will 
have  a  right  to  come  upon  the  joint  fund,  before  the  joint 
debts  are  paid.  Upon  the  decree,  I  am  to  make,  it  is  not 
necessary  to  argue  that  now;  if  you  can  make  it  out,  when 
the  account  comes  in,  it  will  do ;  if  you  cannot,  the  joint  debts 
must  be  paid  first.  Decree  an  account  of  what  both  assignees 
have  received  from  the  joint  estete  of  Wooldridge  and  Kelly, 
and  also  of  the  separate  estate  of  Wooldridge^  come  to  the 
hands  of  Garratt  and  Rowlait  or  Mrs.  Wooldridge.  An 
inquiry,  whether  the  assignees  made  actual  interest.  But  it 
will  be  difficult  to  go  upon  the  profits.  If  trustees  will  ad- 
venture the  fund  of  an  infant  in  order  to  make  profit  of  il^ 
you  may  come  at  it ;  but  it  must  be  a  single  fund :  it  is  a  di& 
ftcult  inquiry.    Take  generally  such  interest  as  shall  appear 

to 
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to  have  been  made  of  (69)  it ;  and,  where  ncme,  then  four  per 
cemL  from  the  time  it  has  been  employed.  An  inquiry  after 
aH  the  joint  creditors;  the  bill  ought  to  have  been  on  behalf 
of  these  creditors  goierallyy  not  those  only,  who  have  sought 
reEef  under  the  commission.  Then  declare,  that  the  joint 
debts  are  to  be  first  cleared ;  and  that  the  residue  is  the  fund 
to  be  divided  between  the  bankrupt  and  the  representative  of 
the  other  partner.  Where  one  partner  is  a  bankrupt,  the 
other  solvent,  there  could  be  no  justice  except  by  taking  an 
account  of  joint  debts,  and  Uquidating  the  joint  estate  among 
die  jouit  creditors;  for  what  the  assignees  take  they  would 
hold  as  tenants  in  common,  and  subject  to  the  joint  debts.  It 
must  be,  if  by  will,  upon  the  part  of  all  the  creditors ;  for 
it  is  considered  as  a  fund,  which  the  bankruptcy  cannot 
clear  (70). 


1790. 


1 

AppUcation  to  have  31661,  ISs.  M.,  admitted  to  have  been 
received  by  the  assignees,  brought  into  Court,  ^hich  was 
ordered,  without  prejudice  to  the  account  to  be  taken  :*and 
to  be  laid  out,  &c.  Farther  directions  and  costs  were  re- 
served, with  hberty  to  apply. 


Hankbt 

V. 

Garratt. 


On  the  8th  of  February^  1792,  this  cause  came  on  upon 
the  report  for  farther  directions  before  .JSti&r,  J.  sitting  for 
the  Ijord  Chancellor. 

It  appeared  by  the  report,  that  both  assignees  had  made 
actual  interest. 


[240] 


(69)  Execntor  ordered  to  pay 
interest,  2  Ves.  85 ;  especially  if 
he  ases  the  money ,  which  it  will 
be  presumed  he  does,  if  he  does 
not  apply  it  to  the  uses  of  the  will, 
or  bring  it  into  Conrt :  1  Bro.C.C. 
d59.  Same  decree  against  ad- 
ministrator, who  had  made  in- 
terest, ibid,  375;  and  against  as- 
signee of  a  bankrupt,  who  kept 
money  in  his  hands,  ibid,  384. 
See  HiUiard's  Case,  ante,  89,  and 
Ibe  references  in  the  note,  p.  90; 


Post,  Taylor  v.  Fields,  Vol.  IV, 
396.  XV,  659,  n.^  Lodge  and 
FendaVs  Case,  IX,  589.  X,  98. 
Barker  v.  Goodair,  XI,  78,  85. 
YoKMff  V.  Keigkly^XVy  229,  557. 
Ex  parte  King,  JhUion  v.  Mor* 
riion,  XVII,  115,  193,  407. 
Brickwood  v.  MiOer,  3  Mer.  279. 
Allen  V.  Kilbre,  Ex  parte  Watson, 
4  Madd.  464,  477.  WaiVs  Case, 
1  Jac.  Sf  Walk.  605. 
(70)  2  Bro.  C.  C.  5. 
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Hanrey 

V, 

Garrait. 


Upon  the  point  raised  by  MrsT  Wooldridge  Mr.  Mlifard^ 
for  Plaintiffs  said,  she  could  not  demand  any  part  from  the 
assignees  in  possession  of  the  fund ;  that  there  might  be  a. 
difference,  if  she  was  possessed  of  any  of  the  effects:  though 
even  in  that  case  Goss  v.  Dufresney  before  Lord  Talbot  in 
Davies's  and  Cooke's  Bankrupt  Laws  has  decided  the  question; 
that  where  there  are  partners,  and  one  is  insolvent,  the  whole 
partnership  property  is  to  be  applied  to  the  partnership  debts,, 
whether  the  other  is  insolvent  or  not ;  for  the  assignees  of  the 
insolvent  partner  become  immediate  tenants  in  common  with 
the  other,  liable  to  all  the  partnership  debts,  and  entitled  to- 
no  more,  than  the  partner  would  have  been  entitled  to;  namely 
the  balance. 


Judgment 
against  one  of 
two  partners, 
execution  to 
be  only  of  a 
moiety :    But 
in  Equity  upon 
the  failure  of 
one  the  part- 
nership fund  is 
to  be  distribut- 
ed among  the 
joint  creditors. 

[  ♦241  ]  . 


Mr.  Graham,  for  Mrs.  Wooldridge. 
This  is  a  bill  by  joint  creditors  against  assignees,  possessing- 
under  a  commission  against  one  the  whole  property.  A  seisure 
under  a  commission  of  bankruptcy  is  understood  to  be  m 
natu|[e  of  an  execution  at  law ;  and  in  that  case  the  crecfttor  of 
the  partner,  against  whom  there  is  judgment,  is  only  entitled 
to  a  moiety.  Therefore  it  is  clear,  the  assignees  are  only  en- 
titled to  fi  moiety ;  and  then  the  question  is,  for  whom  they  are 
trustees  as  to  the  other  moiety.  Are  the  joint  creditors  to 
have  a  greater  advantage  by  the  circumstance  of  the  assignees 
going  beyond  their  power,  than  if  they  had  only  taken,  what 
they  were  entitled  to  ?  Having  a  right  to  resort  to  the  solvent 
partner,  they  ought  not  by  that  tortious  act  to  be  in  a  better 
situation  than  the  other  creditors  of  the  solvent  partner.  She 
therefore  ought  to  hold  it  for  an  equal  distribution  as  well 
among  the  separate  as  the  joint  creditors. 

BULLER,   J. 

This  is  not  exactly  the  case  of  an  execution  at  law.  There,. 
I  admit,  in  case  of  judgment  against  one  the  joint  estate  is 
only  ♦  to  be  taken  as  to  a  mcMety  t  but  that  is  not  the  rule  of 
this  Court.  At  law  it  is  a  separate  debt ;  but  in  this  Court 
they  have  gone  farther;  and  for  many  years  past  it  has  been 
the  practice  upon  the  failure  of  one  of  the  Court  to  say,  the 
partnership  fund  shall  be  distributed,  as  far  as  it  will  go.  The 
accounts   are  distinct ;  and  the  partnership  fund  is  primarily 

liable 
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liable  to  the  joint  creditors;  therefore  she. has  no  claim  till  1790. 

all  the  joint  debts  are  paid.  jj^'^^ 

■tt  ANKBY 

Plaintiffs  did  not  apply  for  costs  as  against  the  assignees,      Garratt. 
but  desired,  they  should   come  out  of  the  ftind  as  between 
Solicitor  and  Client* 


HARE  V.  SHEARWOOD.  1790. 

Nov*  Otk. 
Mr.  Justice  Buller,  for  Lard  Chancellor.  SBro.C.Cies 

T>ILL  to  redeem  an  annuity  of  50/.  per  annum  purchased  by  Parofeyidence 
Haines  from  Plaintiff  for  300/.;  and  to  have   the  joint  not  admitted  to 
•bond  pf  Plaintiff  and  his  father  delivered  up,  with  the  warrant  prove  an  agree- 
of  attorney  to  secure  the  annuity;  and  for  an  injunction  from  «>ent,niade up- 
proceeding  to  sue  out  execution  upon  the  judgment.      Bill  ^^       ®   P'^'"" 
charged*  an  agreement  at  the  same  time  ¥rith  the  grant  of  an       ..       .,    .    .. 
annuity,   that  upon  14  days  notice  it  might  be  redeemed  at  ghould  be  re- 
any  time.     Defendant  by  answer  denied  any  knowledge  of  such  decmable. 
agreement,  and  submitted  to  do,  what  the  Court  should  think 
proper. 

Mr.  Mansfield,  for  Defendant 
Opposed  reading  parol  evidence  of  the  attorney,  employed 
in  this  transaction,  offered  by  Plaintiff  to  prove  this  agree- <^ 
ment.  He  said,  this  point  had  been  finally  settled  in  Lord 
Imham  v.  Child,  1  Brcn  Ch.  Ca.  92;  and  there  it  wSeus  suggested, 
that  the  reason,  why  the  clause  of  redemption  was  not  in- 
serted, was,  that  it  would  have  been  usurious;  but  Lord 
Chancellor  thought,  that  made  no  difference;  and  as  there 
was  no  fraud  to  keep  out  the  clause  of  redemption,  he  would 
not  admit  the  evidence. 


Solicitor  General,  for  Plaintiff. 
That  case  is  different  from  this ;  for  there  the  party,  against 
whom  the  redemption  was  sought,  denied  the  fact  of  the 
agreement,  upon  the  principle  of  which  it  was  sought.  I 
acknowledge  the  general  rule  not  to  admit  parol  evidence 
against  a  written  agreement ;  but  if  it  is  stated,  that  at  the 
time  the  agreement  was  entered  into,  the  parties  meant  and 

agreed. 


[  242  ] 


242  nASEB  m  CBAHtOEKX. 

1790.         tigMeS/  >that  it  was  only  to  be  made  a  particular  tse'O^  .oaH 

n^^  the  Defendant  admits  or  does  not  deny  that,  but  puts  in  the 

V.  answer,  that  he  does  hot  'know,  whether  fSae  agreement  was 

Shearwood.  guch  QY  not,  but  leaves  the  Court  to  do  what  is  proper,  he 

says  he  does  not  resist  the  decree,,  if  the  Court  can  be  satis* 
fied,  that  the  agreement  existed,  which  he  does  not  deny; 
and  therefore  if  the  Court  can  be  satisfied,  that  it  did  exist, 
it  may  proceed  to  relieve  the  party.  Suppose  use  had  been 
made  of  this  judgment,  and  execution  had  been  taken  out 
upon  it ;  if  there  is  evidence,  that  one  party  was  induced  to 
execute  the  agreement,  under  a  persuasion  that  in  particular 
circumstances  it  should  not  have  the  effect,  it  otherwise  would 
have,  and  if  the  other  party  does  not  deny  that, '  but  leaves 
them  to  make  it  out,  even  a  Court  of  Law  will  refieve.  If 
Defendant  will  neither  ^mit,  nor  deny,  he  refers  to  proof. 

For  Defendant. 
The  distinction  taken  will  go  to  all  the  cases,  where  the 
evidence  is  necessary ;  in  all  cases  where  this  evidence  is  raised, 
there  must  be  a  denial  of  the  fact  to  be  proved,  or  something 
equivalent,  else  there  is  no  occasion  for  the  proof.  Here  it 
is  become  necessary  for  the  Plaintiff  to  prove  this  agreement* 
Defendants  are  executors  and  trustees  for  infants ;  they  only 
say,  they  know  nothing  about  it ;  and  therefore  leave  him  to 
make  out  his  case,  if  he  can ;  and  are  right  in  so  doing  as 
trustees  and  strangers  to  the  transaction.  The  bill  ought  to 
be  dismissed  with  costs. 

Puller,  J. 
This  is  an  attempt  to  carry  the  rule  of  evidence  in  this 
Court  farther,  than  has  ever  been  done ;  and  it  is  not  sup- 
ported by  any  precedent  or  authority,  but  only  by  an  inge- 
nious argument  to  raise  a  distinction  between  this  case  and 
the  case  cited.  In  principle  there  is  none;  for  this  is  not  one 
[  •343  ]  of  the  excepted  cases  ♦in  this  Court,  which  are  cases  of  fraud, 
and  where  the  party  will  admit  there  was  some  agreement  (71 ). 

Here 

(71)  Pitcab-n  v.  Ogbournef  2  admitting  an  agreement  by  an- 

Ves,  37G.  JUiif.  211.  As  to  part  swer,  insisting  npon  the  statute, 

pertbrniance,  po8t,333,inJSroc{£e  see  Cootk  v.  Jackson,  post,  Vol. 

y.  St.  Paul,    As  to  the  eilbct  of  VI,  12i> 
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Ifere  tbere  is  nothing  to  be  examined  kito^  but  to  see  whether  1790. 
it  is  mcumbent  upon  Plaintiff  to  prove  this  agreement  in  ■Jp'^ 
order  to  obtain  a  decree;     If  it  is  necessary  for  him  to  prov^  9. 

it,  it  mu^  be  by  legal  evMence;  and  that  he  cannot  hav^r  Shearwood. 
I  do  not  see,  that  he  has  any  business  here  at  all;  he  ought    On  a  written 
to  hare  gone  to  law  for  any  jnsticei  he  might  be  entitled  to«  agreement  pa- 
If  there  he  can  avail  femself  of  his  parol  agreement  against  '^^   evidence 
the  general  rule  of  law  aaidjequity,  he  may;  but  I  am  only  to  "^™""We   in 
{ironounce,  what  that  rule  is;  and  I  am  of  opinion  upon  the    r  r     j        « 
ease  cited,  and  many  others,  that  such  evidence  caraaot  be  ^y^^^^  partv 
admitted.    As  to  the  costs,  I  think,  it  would  be  right  to  say  will     admit 
liere,  that  in  all  cases  where  a  man  has  got  such  an  annuity  there  wag  some 
a»  (72)  this  for  six  years  purchase,  he  may  as  weU  pay  his  agreement, 
own  costs  (78).  ^ 

(72)  The  life  was  only   24  ing  held  inadmissible  after  the 

'years  old.  death  of   one    of   the    parties. 

(  73 )  Upon  application  to  the  1 J7.  Blackst.  659.    See  the  note 

Court  of  Common  Fleas,  where  to  Pym  v.  Blackbwmy  post,  Vol. 

the  judgment  was  entered,  the  III,  38.    MmtfuU  Towmhend  v. 

same  evidence  was  refused,  be-  Stwugroom^  VI,  328. 


ATTORNEY    GENERAL    at  relation    of  BISHOP    of         1790. 
LONDON,  V.  COLLEGE  of  WILLIAM  and  MARY      ^w.  12/*. 
in  VIRGINIA,  the  CITY  of  LONDON,  and  OTHERS.  ^Bro.C.C.VIl. 

|LTR.  BOYLE  by  will  1681,  and  codicQ  1691,  gave  the  re-    On  informa- 

sidue  of  his  fortune  to  be  laid  out  by  his  executors  for  ^^^    admini- 

cfaaritable  and  other  pious  and  good  uses  at  their  discretion;  ^^''^^J^*^  of  a 

but  recommended,  that  the  greater  part  should  be  employed  ^  ?°  ^^ 

taa  the  advancement  of  the  Christian  religion  among  Infidels.  m^Qf  k»  tu^ 

There  was  no  other  than  that  general  .direction.    The  eze-  trastees    and 

cutors  agreed  to  lay  out  5400/.  in  the  purchase  of  the  manor  a  plan  con6rm* 

of'^AJ';  which  was  purchased  accordingly,  under  a  decree  of  ed  by  decree, 

ibe  Court,  ratifying  the  agreement ;    and  conveyed  by  the  taken  from  the 

executors  to  the  City  of  London  upon  trust  to  lay  out  the  rents  P*y^®*    *R; 

and  profits  in  the  advancement  of  the  Christian  reUffion  among  P®'?  ®^ '  /  °® 
•  «*-  TT*.  1  n  r      ,      n       1        .        f.  1  subjects  of  the 

iniidels,  as  the  Bishop  of  London  fox  the  time  beuo^,   and  United  States 

Lord  of  Amenca, 
and  therefore  not  now  liable  to  controal  of  the  Conrt.  Interest  under  power 
of  appointing  the  application  of  a  charity  not  sufiScieut  to  sustain  a  bill. 
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1790. 


Attobnby 
General 

V. 

City  of 
London. 


Lord  Burlingion,  one  of  the  executors,  should  appoint;  llie 
appointment  to  be  confirmed  by  decree  of  this  Court.  The 
trustees  appointed  the  rents  and  profits  to  be  paid  to  tn  agent 
in  London  for  the  CoUege  of  William  and  Mary  in  Virgima 
for  this  purpose ;  that  the  College  should  maintain  and  edu- 
cate in  the  Christian  religion  so  many  Indian  children,  as 
far  as  the  fund  would  go;  and  th%y  ordered,  that  the 
President,  &c.  of  the  College  should  transmit  particular  ac-  , 
counts,  of  what  sums  should  be  received  by  them,  and  laid 
out ;  and  that  they  should  be  subject  to  rules  given  then  till 
altered.  This  order  was  ratified  by  a  decree  of  the  Court. 
The  cause  came  on  upon  an  information  and  bill  at  the  rela- 
tion of  the  Bishop  of  London  for  the  purpose  of  having  the 
disposition  of  this  charity  taken  away  from  the  College,  be- 
cause emancipated  from  the  controul  of  this  Court;  and  for 
Gberty  to  lay  before  the  Master* a  new  scheme  for  the  future 
disposition  of  it,  and  for  a  sum  of  13,000/.  in  Court,  the 
produce  of  timber  cut  down,  and  for  an  account  against 
several  persons,  who  were  receivers  or  agents,  through  whose 
hands  the  money  passed:  but  as  it  appeared,  that  of  those 
people,  against  whom  the  account  was  sought,  some,  though 
appointed  receivers,  had  not  received  any  thing ;  and  others, 
who  were  agents,  had  made  up  their  accounts  fairly,  the 
Attorney  General  at  the  hearing  gave  up  the  demand  of  the 
account  against  them. 


Attorney  General,  for  the  information. 
Circumstances  are  now  very  different  from  what  they  were, 
when  the  decree  was  made,  under  which  this  plan  was 
adopted.  The  present  situation  of  the  colony  of  Virgima  is 
such,  that,  if  this  fund  passes  through*  the  hands  of  the 
College,  this  Court  cannot  see  to  the  application  of  it  accord- 
ing to  the  testator's  intention,  regulated  by  order  of  this 
Court.  The  mode  of  applying  the  charity,  hitherto  used,  is 
now  become  improper;  it  is  therefore  necessary  to  find  some 
other  mode  of  applying  the  charity,  reserving  the  object;  and 
for  that  purpose  the  Bishop  of  London,  now  the  only  surviving 
trustee  ought  to  be  at  hberty  to  deliver  in  fresh  plans.  The 
College  state  their  clapn  to  apply  this  Charity  as  servants  of 
this  Court  thus; — That  they  had  a  charter  of  incorporation 

from 


CASES  IN  Chancery. 


244a 


from  King  WiUiam  and  Queen  Mary;  and  there  they  stop 
short,  and  do  not  claim  as  such  corporation.  Whatever  was 
their  former  situation,  they  are  now  no  longer  a  corporation 
with  respect  to  this  country,  as  a  creature  of  the  great  seal  of 
this  country.  They  merely  say,  that  it  is  possible,  that  the 
Charity  may  be  applied  by  them,  and  therefore  submit,  *  that 
it  ought;  but  it  cannot,  as  the  controul  of  this  Court  over 
them  is  at  an  end. 


1700. 


Attornby 
Gbnbral 

v. 

City  of 

London. 

[  ♦345] 


Mr.  Mansfield  and  Mr.  Mitford^  for  the  College. 
There  is  no  reason  to  disturb  this.  The  present  applica- 
tion of  it  is  as  near  the  intention  of  the  testator,  as  any  plan 
can  be.  The  change,  which  has  taken  place,  has  not  pro- 
duced any  impossibility  of  inquiring  into  their  conduct.  The 
alteration  is  merely  the  relinquishment  of  the  government  of 
that  country  by  this.  •  All,  that  was  done  by  the  treaty,  was  to 
acknowledge  them  independent ;  every  thing  else  remained  as 
before.  It  must  be  presumed,  this  College  remains  in  the 
same  situation  as  before  the  separation,  except  in  this  single 
instance.  The  application  of  the  money  can  be  managed  as 
well  now  as  before  by  accounts  properly  transmitted  to  the 
officer  of  this  Court.  Even  a  conquered  country  remains  in 
the  same  situation,  till  the  conquering  power  alters  it.  There 
has  been  a  case  Kke  this ;  that  of  the  Convents  in  Normandy 
and  other  English  provinces  in  France^  which  possessed  con- 
siderable lands  in  this  country ;  and  when  they  came  under 
the  dominion  of  France^  they  still  continued  to  hold  their  pro- 
perty here  till  the  time  of  Henry  the  Vth.  ( 74)  and  though 
from  time  to  time  it  was  confiscated  upon  account  of  war,  yet 
it  was  restored  with  peace^-  There  is  nothing  in  the  informa- 
tion suggesting  a  doubt,  that  this  corporation  does  not  con- 
tinue. They  are  sued  now  as  a  subsisting  College,  and  put  in 
their  answer  as  such.  They  state  by  their  answer,  that  a  con- 
siderable sum  is  due  to  them  for  educating  and  maintaining 
children  according  to  the  intention  of  the  testator ;  and  there- 
fore, if  they  arc  no  longer  to  be  entrusted  with  this  fund,  yet 
they  are  creditors  for  so  much,  and  ought  to  be  satisfied  for 
that  debt. 


(  74  )'  2  In$t.  583.    1  Bla.  Com.  386.     4  Bla.  Com.  1 12.     1  Rnp. 
Hist.  Eng.  509,  2d  edit. 
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1700.  Attametf  General. 

Attorhky        '**  *^®  schedule  to  their  answer  they  qply  use  the  general 
General      ^o^  ''  expenditures  "  though  ordered  by  the  decree  to  tran»- 

'^»  mit  particular  accounts* 

City  of  ^ 

London. 

Lord  ChakcelIiOR,  to  the  Counsel  for  the  College. 

Where  is  the  scire  facuis  in  case  of  misbehaviour?    Sup- 
pose your  docti-ine  relative  to  the  conquest  holds  by  analc^ 
[  246  ]       to  the  ♦actual  state  oi America y  you  must  suppose^  they  might 
be  reformed  by  scire  facias  in  their  own  Courts,  for  it  cer- 
tainly could  not  be  in  the  Courts  of  the  conquered  Prince. 
As  to  the  case  of  the  Convents  the  same  thing  happened  td 
the  Knights  TemplarSf' and  to  the  Knights  of  Malta;  they 
were  religious  institutions,  and  it  turned  entirely  upon  that* 
Costs  of  coarse  The  Bishop  of  London  seems  not  to  have  a  sufficient  interest 
oat  of  the  fund  in  this  fund  to  sustain  a  bill:  it  must  be  dismissed  as  to  him; 
to^  agents,  re-  f\^Q  information  was  proper,  but  the  bill  improper.     If  the 
ceivers,    an      ^g^^ts  and  receivers  have  accounted  fairly,  why  should  they 
have  acconnt-   '"^^  costs?    If  trustees  have  &irly  accoimted,  and  paid  the 
ed  fairly  and    '^"^^^y  ^^  Court,  their  costs  are  of  course;  therefore  those 
paid   money      persons  ought  to  have  them  out  of  the  fund  (75).     I  am  in* 
into    Court      dined  to  give  the  costs  of  the  College  also :  but  I  think  it  a 
Costs  cannot    little  irregular.    I  cannot  take  notice  of  them  as  a  corpora- 
be  given  to  a   ^q,j.  y^u  jj^y^  ^q^  proved  them  an  existing  corporation  at 
o  ege  m  i?i-  ^.  ^^^  ^^^^  j  ^j^^  ^j^^^^^  ^^^^  in&ividuaUy.     &ive  the  City  of 

^  ^.       London  and  the  other  Defendants  their  costs, 

a  Corporation, 

unless  proFcd  (75)  Beameson  Co$ts,  146. 

so. 


1790.  ATTORNEY  GENERAL  v.  OGLENDER. 

Nov.  Ibih. 
On   informa-      A  QUESTION  between  two  charities,  one  of  popr  people 

lion  for  a  cha-  in parish  in  the  county  of  Gloucester,   the 

rity  relator       other  of  poor  widows  in  an  alms  house,  concerning  the  right 
appearing  to     jq  ^  legacy  given  by  a  will,  in  which  there  were  descriptions 
have  no  title,     applicable  to  both.    The  information  was  at  the  relation  of 
,  .       the  latter ;  but  the  Lord  Chancellor  was  of  opinion,  they  were 

to  dismiss  the    ^"^^  intended  by  the  tesjator. 
information, 
and  in  that  case  costs  cannot  be  given  out  of  the  charity. 


CASES  IN  CHANCERY. 

Attorney  General  contended^  that  the  Court  in  general  is 
not  contented  to  say,  -the  party  is  not  entitled  in  cases  of 
charities,  but  have  gone  farther  by  declaring,  who  is  entitled; 
lor  otherwise  it  may  be  said,  the  information  was  dismissed 
for  want  of  parties,  or  for  some  informality.  In  Attorney 
•Generals.  Parker^  1  Ves.  43,  and  Attorney  Generals.  Smarts 
ibid.  72,  and  2  Ves.  4^,  Lord  Hardtoicke  recognizes'  the 
general  rule,  that  though  the  prayer  of  the  information  does 
Aot  exactly  go  to  it,  yet  the  Court  will  *  settle  the  right.  This 
doubt  was  raised  entirely  by  the  testator,  who  adopted  part  of 
^ach  description*     Costs  ought  to  be  out  of  the  fimd. 

Lord  Chancellor. 
The  consequence  of  dismissing  the  information  appears  to 
he,  that  the  relator  had  no  title.  If  I  keep  it,  I  must  decree 
first,  that  the  relator  has  no  title,  and  upon  that  information 
gBLYe  directions,  how  the  charity  shall  be  administered  to  those* 
who  have  title.  I  doubt,  whether  that  is  the  practice*  As  to 
the  costs,  if  you  have  totally  failed,  you  cannot  have  them  (76), 
the  utmost  you  can  claim  is  to  discharge  it  without  costs. 
The  Attorney  General  is  a  public  officer ;  and  therefore  may 
act  for  the  Charity ;  but  I  believe,  it  has  been  held,  that  an 
information  without  any  relator  would  not  do  (77). 

Attorney  General. 
That  is  upon  the  principle,  that  there  is  no  security  for 
the  costs  of  Defendant. 


1790. 

Attorney 
Obnbral 

V. 

Oglenbbb. 
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Lord  T!hancellor. 
If  I  give  costs  out  of  the  Charity,  I  ought  to  ^ve  a  decree; 
.which  I  cannot  do,  unless  those  cases,  which  I  will  look  atj 
induce  me  to  altor  that  opinion. 


(76)  See  the  note,  ante,  205. 
.  (77)lFe#.72.2ref.327.When 
information  only  concerns  the 
rights  of  the  Crown,  relator  is 


concerns  those,  whose  rights  the 
Crown  takes  ander  its  particular 
protection,  there  is  ahoays  a  re- 
lator ;  who  in  reality  sustains  tod 


sometimes  named ;  bat  when  it    directs  the  suit.  Mitf,  00« 
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^w.  IM.  DAVIES  V.  AUSTEN. 

3J?ro.C.C.178.  . 

Legacy  pay-  J^ILLIAM  HORATIO  GREENE  was  legatee  of  50dA 
ab^a  at  twenty-  payable  at  21  with  interest  at  5  per  cent,  till  payable, 

one  with  6  per  Jt  ^^s  not  given  over  in  case  of  his  death  under  21.  De- 
oeii^  tiU  pay-  fg^jmit  was  executrix,  and  advanced  more  than  the  legacy, 
I'd  ed  ^*  ^y^*  before  he  came  of  age,  by  reimbursing  the  father  in 
a  torn  ^^^  ^^  ^^^  infsmty  who  took  charge  of  him  at  the  Charted  school, 

larger  ^  ^^\  but  upon  his  discovering  *  an  inclination  for  the  sea  put  him 
than  the  lega-  apprentice  to  the  Captain  of  a  West  India  ship  with  a  fee  of 
cy  by  di»-  100/,  After  some  time  he  became  so  disgusted  with  that  pro- 
charging  di«-  fession,  that  it  became  necessary  to  take  hun  from  it.  He  then 
. ,  -.  '  chose  to  go  to  India^  and  100/.  more  was  expended  for  his 
for  the  inibit.  P*®**8®*  ^*  ^^  stated  by  the  Counsel  for  Defendant,  that 
thoagh  some  ^^^7  could  prove,  that  in  all  650/.  was  advanced  for  neces- 
'were  impro-  sary  expences.  In  1786  he  came  of  age,  and  immediately 
per.  Legatee  assigned  the  legacy  to  Davies^  who  brought  the  bill  against 
when  of  age  the  executrix, 
assigned  the 

•  *•.!  J  SoUeiiar  General,  for  Plaintiff 

signee  entitled 

against  execa-       Said,    full  consideration  was   given   for   the    assignment, 

trix  to  the  le-    viz.  625/. 

gacy  With4/ier 

cent,  from  the  Attorney  General  and  Mr.  Sutton^  for  Defendant. 

time    It  was         This  is  the  case  of  a  child  destitute  in  every  respect  except 

payable.  ^j^jg  ^^qI\  legacy ;  the  interest  of  which  was  not  sufficient  to 

put  him  out  to  any  advantage.  It  does  not  appeaj,  what  was 
the  consideration  given ;  it  may  be  an  experiment  to  get  this 
assignment  into  his  own  hands.  It  took  place  immediately 
after  he  came  of  age.  Philips  v.  Paget,  2Atk.  81,  payment  of 
legacy  by  executor  to  minors  good,  by  Lord  Hardwicke;  who 
said,  he  would  not  strain  the  rules  of  the  Court  to  make  exe- 
cutor pay  it  over  again ;  especially  as  he  paid  it^  to  save  a  for? 
feiture  of  what  he  took  under  the  will ;  it  being  an  express 
condition  of  his  taking,  that  he  should  discharge  the  legacies 
within  a  limited  time.  1  Vem.  255.  It  was  objected,  that  only 
the  bare  interest  of  the  money  should  have  been  expended  for 
maintenance ;  but  the  Lord  Keeper  thought  it  right  to  expend 
the  whole ;  as  the  sum  was  small ;  and  probajl^ly  would  be  ex- 
pended 
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pended  more  to  his  advantage  at  that  time  than  afterwards ; 
but  said,  it  would  be  otherwise  if  a  larger  sum,  as  a  legacy  of 
a  1000/.  therefore  there  are  instances,  in  which  the  Court  has 
considered  the  situation  of  the  parties,  and  all  the  circum- 
stances ;  and  no  precise  line  has  been  drawn.  Marhw  v. 
Piifieldj  1  P.  Will.  558*  Infant  borrowed  money  and  applied 
it  to  payment  of  debts  for  necessaries;  he  was  held  liable  to 
pay  this  in  equity,  though  not  at  law ;  for  the  lender  of  the 
money  stood  in  the  place  of  the  person  pud,  viz.  the  cre- 
ditor for  necessaries;  and  shaU  recover  in  equity;  as  the 
other  might  at  law. 

Solicitor  General, 
In  Philips  V.  Pciget  Lord  Hardmcke  changed  his  opimon 
next  day. 


1790. 


Davibs 
Austen. 


[240] 


Lord  Chancellor. 
I  agree  with  Lord  Hardwicke  in  not  being  inclined  to  stretch 
the  rules  of  the  Court ;  though  I  do  not  understand,  that  he 
was  doing  so  there.  The  reasons  given  by  the  reporter  in  that 
case  were  made  for  alteration.  It  is  as  ill  reasoned,  as  can  be ; 
what  is  said  about  the  forfeiture  is  idle ;  it  is  impossible  to 
suppose,  that  Lord  Hardwicke  could  have  given  such  reasons. 
They  do  not  argue,  how  it  would  have  been  in  this  case,  if  the 
infant  was  Plaintiff  himself.  Every  man,  who  takes  an  assign- 
ment of  a  chose  in  action,  gives  personal  confidence,  that  there 
is  no  lien  upon  it.  It  is  not  possible  to  give  the  executrix  more 
than  the  interest  up  to  1786,  when  he  came  of  age.  The  case, 
you  mentioned  last,  was  in  my  contemplation ;  yon  may  recover 
against  an  infant  for  necessaries ;  but  there  is  this  difference ; 
that  where  a  stranger  advances  money,  he  will  have  a  litdfe 
•more  consideration  than  a  trustee,  charged  with  the  care  of 
paying  an  infant,  when  of  age,  a  sum  of  money,  would  be  al- 
lowed. Defendant  must  pay  500/.  with  interest  at  4  per  ceni. 
from  the  time  he  came  of  age  (78). 


(78)  Post,  Lee  v.  Sroum,  Vol. 
IV,  362.  Walker  v.  Wetherell, 
Vr,473.  ExparteM' Key,  \  Ball 
Sf  Beat,  405.  As  to  payments 
made  to  the  father,  sec  Cooper  v. 


ThomtoH,  3  Bro.  C.  C.  60, 186, 
and  Dagley  v.  Tolferry,  1  P.  Will. 
285 ;  better  reported  1  Eq.  Ca. 
Ab,  300. 


Infant  liable 
for  necessa- 
ries; bat  more 
cqpsideration 
will  be  had  for 
a  stranger  ad- 
vancing him 
money,  than 
for  hit  trus- 
tee. 
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^Lackyer,  until  his  son  John^  or  any  other  of  his  younger  aomtf 
shall  attain  21,  which  shall  first  happen ;  in  case  he  shall  have 
no  younger  son,  that  «hall  live  to  attain  the  said  age,  then  until 
such  only  son  shall  attain  the  said  age ;  in  trust  that  the  dear 
rentSi  issues  and  profits,  of  the  premises,  (after  aU  charges  and 
reparations  deducted)  except  a  dwelling-house  at  Hehester  and 
the  gardens  and  orchard  thereto  belonging,  which  the  testator 
directed  to  be  enjoyed  by  him  for  his  own  use  for  the  term 
above  mentioned,  be  preserved  and  improved,  and  the  same 
with  the  produce  thereof  be  laid  out  and  employed  in  manner 
as  is  herein  after  directed  with  regard  to  the  overplus  of  hia 
personal  estate ;  and  when  and  as  soon  as  his  said  nephew 
John  Lockyer  or  any  other  of  the  younger  sons  of  his  said 
brother  Thomas  Lockyer  bofai  or  to  be  bom  shall  attain  21, 
then  he  gave  his  said  dwelling-house,  orchard,  and  gardens, 
and  all  other  his  said  lands  and  hereditaments,  thus  charged 
as  aforesaid,  unto  his  said  nephew  John  Lockyer,  or  unto  such 
other,  a^  for  the  time  being  shall  be  a  younger  son  of  his  said 
brother,  and  shall  first  attain  the  age  of  one  and  twenty  years, 
and  to  the  heirs  and  assigns  of  such  respective  younger  son  for 
ever ;  but  if  his  said  brother  shall  have  but  one  son  that  shall 
live  to  attain  the  said  age,  then  he  gave  the  same  unto  such 
only  son  his  heirs  and  assigns  for  ever.  The  testator  then 
reciting,  that  his  brother  Thomas  and  his  eldest  son  Joseph 
Lockyer,  or  one  of  them,  was  entitled  to  the  fee-simple  or 
other  estate  of  inheritance  in  lands  called  Chester  Meads  in 
the  coimty  of  Somerset,  directed,  that  if  his  said  brother  or 
his  son  Joseph  or  such  as  shall  have  a  legal  title  thereto  shall 
convey  the  said  lands  to  the  same  uses,  intents,  and  purposes, 
as  near  as  may  be,  as  the  testator  s  said  lands  and  heredita- 
ments are  hereby  devised,  that  there  be  paid  to  the  said 
Joseph  Lockyer  or  to  such  in  whom  the  said  premises  shall 
be  then  vested,  and  shall  execute  such  conveyance,  the  sum  of 
3000/.  out  of  his  personal  estate,  in  lieu  of  the  lands  to  be 
thus  conveyed  and  settled  as  aforesaid ;  and  as  to  his  personal 
estate,  after  his  debts,  legacies,  and  funeral  expences  de- 
ducted, he  gave  the  same  to  his  said  brother  Thomas  Lockyer, 
whom  he  made  his  executor,  in  trust  that  he  improve  the 
same  in  the  best  manner  as  he  shall  think  proper,  until  such 
son,  as  will  be  entitled  to  his  lands,  shall  attain  the  age  of 

one 
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one  and  twenty  years ;  and  then  to  lay  out  the  same  and  the 
produce  thereof  in  the  purchase  of  other  lands  of  inheritance, 
and  do  settle  and  assure  such  new  purchased  lands  to  and  for 
the  same  uses,  intents,  and  purposes,  as  near  as  may  be,  as  his 
lands  and  hereditaments  are  devised;  and  he  declared  his 
will,  that  no  part  of  the  estate  thereby  devised  be  applied  to 
the  maintenance  or  education  of  his  said  brother  7%oma«*8 
sons  during  their  nonage ;  but  that  his  said  brother  be  at  the 
sole  charge  of  such  their  maintenance :  and  in  case  his  said 
brother  Thomas  shall  have  no  son  that  shall  so  attain  the  age 
of  one  and  twenty  years,  then  he  gave  unto  his  niece  Betty 
Cleeve  the  sum  of  500/.  And  all  the  residue  of  his  estate, 
both  real  and  personal,  he  gave  unto  his  said  brother  Thomas^ 
his  heirs,  executors,  and  administrators.  The  testator  died  in 
November  in  the  same  year,  leaving  his  brother  Thomas  his 
heir  at  law,  and  Joseph  Tolson  Lockyer  and  John  Lockyer,  jun. 
the  two  sons  of  Thomas  then  living ;  who  were  his  only  issue. 
John  Lockyer,  jun>  the  yoimger  son  of  TTtomas,  died  in  1751 
under  21,  by  which  Joseph  Tolson  Lockyer  became,  and  con- 
tinued till  his  death,  the  only  son  of  Thomas  Lockyer.    In  175S 

he  married  Maria  — ,  and  by  his  will,  dated  the  26th  of 

September,  1759,  devised  as  follows:  ''As  to  such  worldly 
''  estate  of  what  nature  or  kind  soever,  whether  in  possession, 
reversion,  or  remainder,  wherewith  it  hath  pleased  God  to 
intrust  and  that  I  shall  die  seised  or  possessed  of,  interested 
**  in,  or  entitled  unto,  invested  in  or  that  shall  belong  to  me  at 
my  decease,  wheresoever  or  howsoever,  in  any  manner  or 
wise,  the  debts,  which  I  shall  owe  at  the  time  of  my  decease, 
'^  and  my  funeral  charges  and  expences  being  thereout  first 
''  deducted,  paid,  and  satisfied,  I  do  give,  devise  and  bequeath 
"  the  same  and  every  part  and  parcel  thereof,  fully,  wholly, 
and  absolutely  unto  my  dear  wife  Maria  Lockyer,  to  be 
by  her,  her  heirs,  executors,  administrators,  and  assigns^ 
**  \>eaceably  and  quietly  held,  occupied,  and  enjoyed,  for  ever, 
"  free  from  the  claim  or  demand  of  any  other  person  or  persons 
5*  out  of,  from,  or  to  the  same,  or  any  part  thereof; "  and  he 
appointed  his  wife  executrix.  Joseph  Tolson  Lockyer  died  in 
January,  1764.  Thomas  Lockyer  upon  the  death  of  his  bro- 
ther John  Lockyer  entered  upon  and  took  possession  of  his 
real  and  personal  estate.  Joseph  Tolson  Lockyer,  having  at- 
Vol.  L  ■  S-  tained 
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tained  the  age  of  21  upon  the  15th  oi  February j  1749,  was  by 
his  fiither  put  into  possession  of  the  house^  garden  and  estate 
of  the  testator  JohnLockyer:  but  a  short  time  afterwards 
Thomas  Lockyer  re-entered  on  said  estates ;  and  continued  in 
possession  thereof  and  receipt  of  the  rents  and  profits  and 
produce  of  the  real  and  personal  estate  of  John  Loekyer  till 
his  death  in  July,  1785.  By  his  will^  made  shortly  before  his 
death,  he  gave  all  his  real  and  personal  estate  to  his  executors, 
upon  trust  to  pay  the  interest^  dividends,  and  produce  of  the 
personal,  and  the  rents  and  profits  of  the  real,  to  the  separate 
use  of  his  daughter  Mary  Smith  for  life ;  and  on  her  decease, 
as  to  the  personal  estate,  to  pay  the  principal  to  her  children 
according  to  her  appointment,  if  more  than  one ;  in  default  of 
appointment,  equally ;  and  if  but  one,  to  that  one ;  and  on  the 
decease  of  his  daughter,  he  gave,  devised,  and  bequeathed,  his 
real  estate  to  her  son  Thomas  Smith,  his  heirs  and  assigns  for 
ever.  No  part  of  the  trust  property  was  ever  laid  out  in  land* 
The  bill  was  filed  by  the  widow  of  Joseph  Tohon  Lockyer ^ 
then  Maria  Perry,  claiming  under  his  will  against  the  devisees 
of  Thomas  Lockyer  and  against  Edward  WilUams,  heir  at  law 
of  the  testator  John  Lockyer,  Joseph  Tolson  Lockyer ^  and 
Thomas  Lockyer.  The  heir  at  law  contended,  that  the  dispo- 
sition could  not  vest  in  Joseph  Tolson  Lockyer  till  the  death  of 
Thomas  Lockyer ;  but  the  Lord  Chancellor  thought,  and  this 
day  recognized  his  opinion,  that  it  vested  in  Joseph  Tolson 
Lockyer  by  executory  devise,  subject  to  be  devested  by  the 
birth  of  another  son  of  Thomas  Lockyer;  till  whose  death  it 
was  not  complete ;  because  till  then  uncertain,  whether  there 
would  be  another  son  or  not.  After  a  decree  establishing  the 
wills  and  directing  the  necessary  accounts  and  inquiries,  the 
following  point  was  this  day  argued  by  permission  of  the 
Lord  Chancellor,  though  irregularly,  upon  a  motion  to  vary 
the  minutes;  viz.  whether  the  rents  and  profits  of  the  real 
estate,  which  accrued  subsequently  to  the  making  the  will'of 
Joseph  Tolson  Lockyer,  passed  by  that  will  to  the  Plainti£^  or 
whether,  having  been  directed  by  the  will  of  John  Lockyer,  sen. 
to  be  laid  out  in  land,  they  were  not  to  be  considered  as  land, 
and  to  go  to  the  heir  at  law. 


Attorney  General,  for  the  Defendant. 
The  question  is,  over  "vdiat  part  of  the  rents  and  profits  the 

decree 
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decree  made  ought  to  extend.     By  the  original  will  the  rents  1700. 

and  profits  are  to  accumulate^  to  be  laid  out  in  land  when  the        ^T^ 
person^  in  whom  the  estate  is  to  vest  by  it^  shall  attain  twenty-  «, 

one ;  therefore  they  are  as  real  estate.  Being  received  foir  Phelips. 
many  years  after  the  will^  they  are  real  estate  acquired  by  Joseph 
ToUon  Lockyer  after  the  date  of  his  will ;  and  therefore  they 
do  not  pass  by  it.  It  is  clear^  that  at  law  by  the  terms  of 
the  Statute  of  Wills  it  is  necessary  that  the  devisor  should  be 
seised  of  the  lands  devised  at  the  time  of  making  his  will ; 
otherwise  they  will  not  pass  by  it,  unless  there  is  a  republica- 
tion ;  so  here,  the  acquisition  of  that  money  being  after  the 
win,  it  will  not  pass.  It  is  determined,  that  if  a  person  aft;er 
making  his  will,  contracts  for  lands,  they  will  not  pass  to  the 
devisee ;  but  will  go  to  the  heir ;  and  so  must  these  rents  and 
profits. 

Lord  Chancellor. 
What  would  be  the  case  of  lands  contracted  for  before  the 
wiU,  and  purchased  after  ? 

Attorney  General,  [  263  ] 

•They  would  probably  pass  by  relation  to  the  original  con- 
tract :  but  here  Plaintiff  has  no  claim  but  from  the  will  itself, 
and  cannot  refer  to  any  thing  preceding  it. 

Lord  Chancellor. 
AH  the  cases  ( 82 )  upon  that  were,  I  believe,  in  this  Court ; 
I  do  not  recollect  any  case  upon  it  in  ejectment  at  law. 

Mr.  Lhydf  being  asked  by  Lord  Chancellor  whether  he  re- 
collected any  case  upon  it  at  law,  said^  he  did  not,  and  tliat 
the  land  would  not  pass  at  law. 

(82)  See  these  cases,  and  most  der,  post.  Vol  II,  417, 595,  604. 

of  the  others  upon  the  law  of  re-  III,  650.    VI,  199.   VIII,  106. 

vocation  very  fally  considered  in  Vawier  v.  Jeffrey,  XVI,   519. 

Brydges  v.  The  Duchess  of  Chas^  RawUns  v.  Buryis,  2  Ves.  4r  Bea. 

doSf   WiUiafM  v.  Owens,  Cave  v.  382. 
Bolford,  and  Harmood  v.  OglaU' 
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Attorney  General. 

By  this  will  he  devised  every  thing  of  every  description,  of 

.  which  he  may  be  possessed  or  seised  at  his  death ;  but  he  does 

not  alter  the  nature  of  the  property  \  though  he  might  have 

done  so.     Such  as  it  was,  it  must  continue ;  as  no  alteration 

was  made. 


[  *254  J 


Mr.  Mitfordy  on  the  same  side. 
This  is  real  property.  I  do  not  dispute,  that  he  might  have 
converted  it  into  personal  property ;  though  perhaps  that  is 
doubtful ;  but  he  has  done  nothing  to  shew,  he  meant  to  alter 
it,  and  that  the  devisee  should  not  take  each  according  to  its 
nature.  For  that  there  must  be  two  operations  of  the  mind ; 
first  to  convert  it,  and  then  to  dispose  of  it,  so  converted :  here 
there  is  but  one.  Suppose  the  question  between  the  heir  and 
personal  representative,  the  heir  would  be  entitled ;  as  there  is 
nothing  to  shew,  the  testator  meant  to  change  the  nature  of  the 
property.  This  point  has  been  determined  in  other  cases ;  in 
Guidot  V.  Guidot,  3  Atk.  254,  property  under  this  description 
passed  as  real ;  Linguen  v.  Sauray,  Prec.  Chan.  400,  1  P.  Witt. 
172  ;  upon  which  your  Lordship  proceeded  in  the  late  case  of 
Rashleigb  v.  Master  {^).  The  question  then  is  only,  whether 
as  real  he  could  dispose  of  it.  Under  the  Statute  of  Wills 
he  could  not  dispose  of  a  subsequent  purchase,  even  if  he  was 
to  say,  ''  aU  the  property y  he  may  be  entitled  to  tiU  his  death'^ 
This  is  property,  in  which  not  only  his  interest  is  future,  but 
the  jNToperty  itself  was  not  in  existence,  *  when  he  made  his 
will.  The  decree  proceeds  upon  the  idea,  that  this  property 
thus  accruing  from  time  to  time,  might  be  laid  out  in  land. 

Lord  Chancellor. 
You  now  go  for  such  rents  and  profits,  as  accrued  afler 
making  the  will;  and  give  them  the  whole  body  of  the  per- 
sonal estate,  and  all  the  rents  and  profits,  that  accrued  before 
the  date  of  the  wilL 

Mr.  Mitford. 
We  must  give  them  those,  unless  we  can  dispute  the  dis- 
position of  a  possibility  by  will  (84). 


(83)  Ante,  201. 

(84)  The  title  of  the  hair  to 


the    produce   of    the    personal 
estate    after     the    will    seems 

eqaally 
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Lord  Chancellor.  1790. 

You  cannot  do  that  since  the  late  case  ( 85)  in  the  Common 
Pleas  upon  this  will.  The  whole  difficulty  is,  that  any  equit- 
able interest  in  land  is  dis]>osable  in  this  Court;  though  it      Phelips. 

woidd  not  be  good  at  law,  yet  it  will  in  thb  Court.  A  possibility 

is  devisable 

Mr.  Mitford.  ^^^' 

This  Court  determines  upon  the  same  principle  as  at  law ; 
therefore  where  a  man  has  contracted,  the  Court  determines 
it  to  be  that  specific  land,  upon  which  there  was  an  eqtdtable 
Gen.  Here  it  was  not  so ;  nor  was  it  in  existence,  though  it 
had  a  possibility  of  a  future  existence ;  so  it  was  a  possibility 
upon  a  possibility. 

Lord  Chancellor. 
The  question  is,  whether  it  is  an  equitable  interest  in  land.    Any  equitable 
Is  there  any  instance  of  any  sort  of  equitable  interest,  of  any  interest  is  de- 
thing,  which  the  conscience  of  another  is  obliged  prastareg  disable, 
which  is  not  held  in  this  Court  to  be  capable  of  disposition  by 
will  ?     Whether  property  under  circumstances  is  to  be  consi- 
dered as  real  or  personal,  has  often  been  a  question ;  but  I  do 
not  conceive  it  possible,  that  in  this  Court  the  will  should  not       [  •  255  1 
reach  *  this.     I  agree  with  the  Coimsel  for  the  heir  as  to  the    Testator  can- 
law  ;  it  is  certainly  so ;  a  man  cannot  by  any  words  devise  land  not  by  any 

under  ^ords  devise 
lands  either 
equally  available  with  his  title  to     3  Term  Rep.  S,  R.  88.     Pollexf.  nQ^er  the 

the  prod  ace  of  Ihe  real ;  the  di-  44.   Feame,  3d  edit.  440.    Post,  statute    or  at 

rectioo   to  lay  oat  in  land,  by  Vol.  XVII,  182.  common  law, 

which  alone  be  eonld  be  entitled  (86)  If  coopled  with  an  iote-  which  he  had 

to  either,  exteodiog  to  both.  rest,  3  Term  Rep.  B.  R.  93  06.  not  at  the 

(85)  Roe,  ex    dem.  Perry  v.  Post,  Vol.  VII,  300.  time  of  making 

Jonti,    1  Hen.  BlackU.  30,  and  t^«  ''^^W-    '« 

cases  of  con- 
tracts for  land  before,  but  executed  after,  making  a  will  of  land  the  sub- 
sequent execotion  is  not  a  revocation ;  the  legal  interest  coming  in  eise 
afterwards  would  not  pass  by  the  will  at  law,  but  in  Equity  is  bound  by 
the  prior  devise  of  the  equitable  interest. 

Executory  devise  is  in  its  nature  equitable,  and  becomes  legal  estate  only 
by  application  of  the  statute  of  uses,  which  executes  every  species  of  in- 
terest, that  a  Court  of  Equity  would  before;  and  that  has  been  extepded 
to  cases  not  in  contemplation  of  the  statute. 

An  eqditable  lieu  is  an  equitable  obligation  to  do  according  to  conscience, 
and  a  devise  of  it  good  in  Equity* 
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under  the  statute  of  Wills,  or  at  Common  Law,  (for  die  statute 
is  founded  upon  the  custom)  which  he  had  not  at  the  time  of 
making  the  will.  The  conscience  of  the  heir  has  always  been 
bound  in  aU  those  cases  of  contracts  executed  after  making 
the  will ;  because  the  thingi  giv^  by  the  wiU,  is  the  equitable 
interest ;  the  legal,  not  existing  at  the  time,  would  not  pass ; 
but,  coming  in  esse  afterwards,  it  is  bound  by  that  devise, 
which  carried  the  equitable  interest  It  is  laid  down,  and 
rightly,  that  it  is  not  a  revocation ;  as,  though  it  was  a  convey- 
ance of  the  whole  fee,  yet  on  account  of  the  prior  equitable 
interest  the  Court  held,  that  it  would  not  affect  the  devise ;  and 
if  the  Court  could  not  assist  this  case,  the  party  could  ontf 
recover  damages  for  breach  of  the  covenant,  and  would  not 
get  the  land  at  all.  The  question  at  law  is  more  difficult  than 
the  question  in  equity ;  for,  till  this  was  decided  at  law,  it 
pajssed  in  my  mind  as  fixed,  that  an  executory  devise  was  not 
**  land  had*  in  the  contemplation  of  the  statute*  I  do  not 
know,  how  the  Courts  of  Law  considered  an  interest  under  an 
executory  devise  as  transmissible  by  will,  unless  they  reasoned 
it,  as  I  put  you  to  argue  it,  viz.  that  an  executory  devise  is  in 
its  nature  an  equitable  interest,  and  only  becomes  a  legal  estate 
by  the  application  of  the  Statute  of  Uses,  which  is  universal 
in  its  expression ;  and  therefore  every  species  of  interest, 
which  before  the  Statute  of  Uses  a  Court  of  Equity  would  ex- 
ecute, the  statute  has  directed  to  operate  in  the  same  manner, 
as  before  it  would  in  conscience ;  and  that  has  been  extended 
to  cases  not^  in  contemplation  of  the  statute  ;  fof  though  there 
are  many  cases  of  the  fee  in  abeyance,  or,  as  Lord  Coke  has  it, 
in  nubibusy  this  is  not  one  of  those,  which  at  that  time  occur- 
red. When  this  was  argued  at  law,  they  found,  that,  provided 
the  statute  had  not  executed  it,  but  that  it  was  only  an  equit- 
able lien,  which,  properly  defined,  is  an  equitable  obUgation  to 
do  according  to  conscience,  a  Court  of  Equity  would  have  ef- 
fected such  a  devise ;  and  therefore  held,  that  the  statute,  car- 
rying equitable  uses  into  possession  in  all  instances,  as  well  exe- 
cutory powers  as  any  other,  would  not  alter  the  quality  of  the 
estate  in  that  respect ;  for  it  might  befi)re  have  been  transmitted 
by  devise ;  and  the  statute,  executing  it,  would  not  alter  what 
would  have  been  the  character  of  the  estate  before  that  time, 
)  the  less  reluctantly  confess  my  opinion,  because  many  cases 

warrant 
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warrant  it ;  and  one  of  the  clearest  and  most  accurate  men, 
Mr.  FeamCi  has  taken  it  to  be  the  clearest  of  all  cases,  that  a 
springing  use  cannot  be  devised.  It  is  now  decided,  that  it 
may  (87).  But  the  case  here  is,  whether  thb  is  an  equitable  in- 
terest to  have  a  personal  fund  converted  into  land  :  and  it  bears 
a  close  analogy  to  the  case  of  a  contract,  which  a  man  has  a 
right  to  have  carried  into  execution ;  but  if  he  had  no  such 
right,  he  could  jkot  devise  it ;  therefore  it  is  in  respect  of 
the  antecedent  right  that  he  is  able  to  devise,  after  he  has 
contracted.  Here  therefore  before  making  the  will  the  last 
testator  Joseph  Tolsan  Lockyer  had  an  equity  vested  in  him, 
by  which  he  might  dispose  of  the  future  interest;  and  that 
woidd.not  be  revoked  or  varied  by  actual  possession  any  more 
than  if  he  had  contracted  to  purchase  before  the  wiU,  and  not 
carried  into  execution  till  after,  it  would  be  a  revocation. 


1700. 


(87)  Mr.  FeamCf  in  his  4th 
edition,  p.  545,  appears  to  have 
changed  his  opinion  ;  and  acqui- 
esces under  the  modern  deci- 
sions, Selwin  V.  Selwin,  1  Black, 


222,  251.  2  Bur.  1131.  Moor 
V.  Hawkins,  stated  1  U.  Black. 
33,  4,  and  Roe  v.  Jones ;  and  ap- 
proves the  grounds  of  them. 


The  opinion  of  the  Court  being  decisively  against  the  heir  at  law 
upon  the  ground,  that  the  will  of  Joseph  Tolson  Lockyer  would 
reach  tlie  subsequent  rents  and  profits,  it  was  unnecessary  to  enter 
into  any  other  objection  to  his  title ;  but  it  appears  to  have  been 
liable  to  some  objections  of  a  different  nature,  and  of  considerable 
weight ;  for  first,  after  the  establishment  of  the  will  of  Joseph 
Tolson  Lockyer  against  the  heir  by  the  decision  in  favour  of  the 
devise  of  a  possibility,  his  claim  to  such  rents  and  profits  as  accrued 
sifter  the  death  of  the  testator  could  not  be  supported ;  as  in  that 
case  from  his  death  whoever  received  them  must  have  been  a  trus- 
tee for  his  devisee.  Again,  it  seems  impossible  on  any  principle 
to  support  the  claim  of  the  heir  to  such  rents  and  profits  as  ac- 
crued after  Joseph  Tolson  Lockyer  had  attained  twenty-one ;  for  the 
direction  to  lay  them  out  in  land,  under  which  alone  after  the 
establishment  of  Joseph  Tolson  Lockyer'a  will  agpainst  him  he  could 
have  any  title,  extended  only  to  rents  and  profits  to  accrue  before 
Joseph  Tolson  Lockyer  should  attain  twenty-one ;  then  how  could 
tiiose  received  after  that  period  be  considered  as  land ;  and  how 
could  the  heir  claim  them  as  such?  If  this  is  so,  it  follows,  that 
the  heir  could  have  no  claim  to  any  part  of  these  rents  and 
profits ;  for  Joseph  Tolson  Lockyer  was  above  twenty-one,  when  ho 
made  his  will. 


Perry 

V, 
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and  Uth.  BAUGH  V.  READ. 

SBro.C.C.llk. 

Od  deficiency    J^ILLI AM  MARTIN  hy  win  l764fgSLye  10 fiOOl.  to  tmstees 

of  assets  mar-  upon  trust  to  be  invested  in  stock  for  his  daughter  Sarah 

riage  portion    for  life,  then  to  be  divided  in  equal  proportions  among  her 

no  satisfaction  ehildren,  but  not  to  vest  respectively  till  each  should  attain 
of  a  legacy  to  ^^^  ^^  gg    ^j^^  ^j^^^^  ^^         ^^^^    ^  .       ^^^^^  gg^  ^ 

the  wife  from  „  ,  .  «      i  .  i  .    i» 

her  father*  the  ^^*"v  among  the  survivors.     By  the  marriage  settlement  of 

portion  beinir  ^^'"'^^  Read  with  Sarah  Martin^  James  Read  covenanted  to 

less  than  the  pay  6000/.  among  the  children  of  the  marriage  subject  to  hia 

legacy,   and  appointment.     He  had  six  children  living  at  his  death,  viz, 

having  been  James,  William,  Thomas,  Sarah,  Mary,  and  Charlotte.     By 

paid  absolutely  ^^  ^ill  1784  he  gave  his  daughter  ilfary,  with  whom  he  had 

.  .  before  fidven  4000/.  upon  her  marriage  ¥rith  Mr.  Fidell,  3100^ 

upon  giving  up  ®  .         . 

a  certain  in-  *^^  ^  fraction,  part  of  his  capital  stock  of  3  per  cent,  consoli- 
terest  of  his  dated  Bank  annuities.  To  each  of  his  other  children,  except 
wife;  the  le-  James,  he  gave  8114/.  \s.  \\d.  part  of  the  same  stock  for  life, 
gacy  being  to  remainder  to  his  or  her  children  and  grandchildren,  and,  for 
the  wife  for  default  of  children  and  grandchildren  living  at  his  or  her 
I  c,  remainder  jg^^^jj^  Remainder  to  his  other  children  equally.     To  James  he 

to  her  children  .^    ,  v  \l        j     i_-      i.-  x  j        • 

1  ....    gave  no  specific  legacy,  but  made  him  his  executor  and  resi-i 

dren  remain-  ^^ary  legatee.  The  will  recited  testator's  marriage  settle-* 
der  over,  and  ment,  and  declared  these  benefits  given  to  the  children  by  the 
being  express-  will  to  be  in  full  satisfaction  of  the  obligation,  testator  was 
ly  in  satisfac-  under  to  them  by  the  covenant  in  that  settlement.  In  1785 
tion  of  another  ^p^jj  ^.j^^  marriage  of  C*arfo«^  with  Mr.  Baugh  the  testator 
"'  ®"  transferred  5000/.  part  of  the  same  stock  to  the  husband  abso- 
-r  lutely  for  his  own  use  and  benefit.     Sarah  married  Mr.  Jones 

No  ademp-  after  the  death  of  her  father,  which  happened  November  1785. 
tion,  the  in-  When  his  sons  James  and  William  attained  the  age  of  23, 
tent  not  being  he  having  settled  them  in  business  took  transfers  from  them 
sufficiently  Qf  tjiej^  respective  sixth  shares  of  their  grandfather  Martins 
pain.  legacy,  each  amounting  to  1800/.  18*.  Id.  3  per  cent,  consoli- 

^,  '        *  dated  Bank  annuities.     In  the  settlement  of  Mrs.  Baugh,  who 

ther  testator  ® 

intended  leea-  ^^^  ^^  infant,  when  she  married,  there  was  a  stipulation,  that 

tee  should  give  ^^^  and  her  husband  should  transfer  her  share  to  her  father, 
up  a  legacy  un-  when 

der  the  will  of 

another  testator,  or  considered  it  as  given  up ;  legatee  entitled  to  both, 
the  intent  not  being  suQicjeoUy  made  out  to  compel  election^ 
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when  she  should  become  entitled  to;it;  but  if  she  should  die 
before  23  so  as  never  to  become  entitled  to  it,  her  husband 
should  not  refund  any  part  of  the  portion.  Mrs.  Bough's  share 
was  transferred  accordingly.  The  share  of  Mrs.  Fideli  was 
transferred  in  the  same  manner,  either  on  her  marriage,  or  as 
soon  afterwards  as  she  became  entitled  to  it.  The  transfers  of. 
William  and  Charlotte  took  place  after  the  will;  those  of  the. 
other  children,  who  transferred,  before  it.  On  the  8th  of 
February i  1784,  Sarah  executed  a  power  of  attorney  to  her 
father's  Bankers  in  London^  empowering  them  to  accept  her 
share  of  that  stock  (which  had  been  transferred,  but  not 
accepted)  to  receive  dividends,  and  to  transfer;  but  no  transfer 
was  ever  made  under  this  power.  There  was  no  dispute  as  to 
Thomas's  right  both  to  the  legacy  given  by  his  grandfather, 
ioid  to  that  given  by  his  father,  as  the  father  died,  before  he 
was  capable  of  making  a  transfer.  Testator  at  his  death  was 
not  possessed  of  so  much  stock,  as  he  had  devised,  by  a  con- 
siderable deficiency.  The  bill  was  by  Bough  and  his  wife 
against  the  executor,  claiming  the  legacy  under  her  father's 
will;  there  were  three  questions;  first,  whether  the  portion 
given  with  Mrs.  Baugh  was  to  be  considered  as  a  satisfaction, 
or  an  ademption  of  the  legacy  pro  tanto;  secondly,  whether 
these  legacies  were  specific  or  not  (which  was  giv^  up  by 
Plaintiff  without  argument).  Thirdly,  whether  Mrs.  Jones's 
share  under  her  grandfather's  will  ought  not  to  be  considered 
in  this  Court  as  actually  transferred  to  the  testator,  or  at  least 
whether  he  did  not  consider  it  as  transferred,  ^d  as  part  of 
his  property,  so  as  to  put  her  to  her  election^ 


1700. 


Baugh 

V, 

Read, 


The  late  Master  of  the  Rolls {88)  sitting  for  the  Lord 
Chancellor  directed  the  accounts,  and  an  inquiry  into  the  last 
point,  which  the  Master  reported  against  Defendant  Jones. 
Exceptions  were  taken  to  the  report,  and  another  question 
was  made  as  to  the  propriety  of  admitting  parol  evidence, 
upon  which  the  report  was  grounded^  The  cause  came  on 
upon  the  report,  and  for  farther  directions. 


Mr.  Miiford  and  Mr.  Richards,  for  Defendant  Jones* 
Parol  evidence  cannot  be  admitted  to  shew,  testator  consi- 
dered 
(88)  SiFl%c(ii:€iiyoii, 


Baugh 

V. 


968  CASES  IN  CHANCERY. 

17M.         deiea  Ais  sum  as  part  of  his  own  property.     There  is  no 

ambigaity  in  fins  will.      Does  the  drciunstanee  of  his  not 

having  so  much  stock  give  an  opening  to  Miy  sort  of  evi- 

KbaD.        dence!    The  evidence  is  ofiered  to  shew^  he  meimt  to  in- 

ehide  other  stock  than  his  own;  there  is  no  case  for  that. 

[  *  2$9  ]      t¥here  a  man  was  in  possession  of  a  *  freehold  estate  in  fee 

simple,  and  was  also  tenant  in  tail  under  an  old  settlement,  the 
entail  having  never  been  barred;  upon  a  devise  of  all  his 
freehold  estate  your  Lordship  refused  parol  evidence  to  shew, 
he  meant  to  include  the  estate  tail. 

Lord  Chancellor. 

Latent  ambi-        The  ambiguity  can  only  arise,  where  the  will  faSs  of  expres- 

guity  arises^      gjQ^^     If  {i  arises  dehors  the  will,  it  is  a  latent  ambiguity,  and 

dd^  Ae wiU,  evidence  may  be  added  to  explain  it  (89);  otherwise,  if  it  is 

.....      a  patent  ambiguity,  appearing  upon  the  face  of  the  will  itself. 

to  explain  it*  ^^  ^^  ^^^  ^^  ^  ^^  cases  upon  the  subject  concerning  the 

as  in  case  of  Mimor  of  Dale,  there  being  two  of  that  name,  evidence  may 

two  manors  of  be  given  to  shew,  it  is  applicable  to  one  or  the  other ;  then  to 

the  same  name,  shew,  to  which ;  so  where  there  is  an  inadequate  description  of 

or  an  inade.  a  chfld,  it  is  admitted  to  shew,  what  is  an  adequate  description 

qnaie  aescnp-   ^f  j^.  ij^^n  see,  whether  that  corresponds  with  the  rest  of  the 
tion  of  a  child :     •» 

not  to  explain         *         * 
a  patent  ambi- 
guity npon  the  Mr.  Mtford. 

face  of  the  In  one  of  those  cases  there  were  two  things  answering  the 

will.  description,  in  the  other  nothing ;  here  there  is  only  one.     In 

Andrews  v.  Emmot,  2  Bro.  Ch.  Ca.  297,  testator  gave  seve- 
ral legacies,  and  his  personal, estate  was  insufficient;  he  had 
a  power  of  disposition  over  a  considerable  sum,  and  might 
have  conceived,  that  that  sum  was  part  of  his  personal  estate: 
but  your  Lordship  refused  evidence  of  that  intention. 

Mr.  Lloydy  for  the  Executor. 
There  are  cases,  where  the  Court  has  proceeded  upon  cir- 
cumstances such  as  these;  and  put  parties  to  their  election. 
As,  if  testator's  property  is  not  sufficient  to  answer  all  the  pur- 
poses of  the  will,  they  have  considered  that  circumstance  as 

evidence 

(88)  Post,  Parsons  v.  Parsons^  226,  and  the  note,  io  p.  267; 
and  in  Nourse  v.  Finck^  367.    Vol.  VI,  397. 
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evidence  of  his  intention;  and  would  not  let  parties,  such  ma 
these,  di8app<Hnt  the  other  legatees ;  as,  where  a  man  devised 
an  estate  to  another,  subject  to  sev^al  rent  charges;  and 
among  the  rest  one  to  his  wife,  without  saying,  whether  it 
should  be  in  bar  of  dower  or  not;  she  would  have  both,  if 
the  estate  was  sufficient;  if  not,  she  must  elect (90).  Pearmm 
V.  Pearson,  I  Bro.  Ch.  Ca.  892. 


1790. 
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Solicitor  General  cited  Fonnereau  y*  Poyntx,  1  Bra.  Ch^ 
Ca.  572,  for  admitting  the  eridenee. 


[  260] 


Lord  Chancellor. 
The  difficulty  of  the  case  is,  that  here  testator  has  described 
this  stock  as  being  his  property  then  existing  as  such  a  fund  ; 
it  tiuns  out,  that,  if  this  is  not  addedj  the  testator  has  no  such 
property ;  and  therefore  creates,  what  the  law  calls,  a  latent 
ambiguity;  and  induces  a  right  of  proving,  what  he  did.meaft 
by  a  description,  insensible  without  that  proof.     A  will  is  am-     Will  is  am- 
bulatory ;  but  a  specific  bequest  is  fixed  as  much  as  a  devise  balatory;  but 
of  land.    Suppose,  he  had  recited,  that  he  had  so  much  in  the  ^  specific  be- 

funds,  V^^^  »  fi»«* 
as  mach  as  a 
sistent  with  the  will.    Circum.  j^^j^  ^j  j^j^ 


(90)  1  Vcs.  230,  3d  edition, 
note.  Tbo  doctrine  of  presumed 
satisfactiooy  adopted  from  the 
Civil  Law,  has  been  of  late  mach 
discountenanced ;  and  the  Conrts 
are  anxious  to  exempt  from  its 
operation  cases,  where  circnm- 
stances,  affording  grounds  of 
distinction,  occur:    Forsighi  v. 


stances  have  been  admitted  to 
repel  the  presumption  even  itt 
the  case  of  children:  which  ia 
considered  most  favourable  19 
the  inference  of  an  intention  oaly 
to  fulfil  the  parental  obligation 
by  another  mode,  especially  if 
accounted  for  by  an  alteration  in 


Grant,  post,  298.    In  the  case  of    the  circumstances  of  the  child^ 
dower,  it  is  now  settled,  French    as  by  marriage  or  other  advance- 


V.  Davies;  Strachan  v.  Svtton ; 
Greaiorex  v.  Cory,  post.  Vol.  II, 
672;  111,249;  IV,39l;  Vr,0l6; 
Idnrd  DorckcMter  v.  Earl  of  Effing- 
ham.  Coop.  319;  upon  full  con- 
sideration of  all  the  preceding 
cases,  that,  to  put  the  widow  to 
her  election  by  a  provision  under 
tl)e  wilt  of  her  husband,  her 
claim  of  dower  must  be  iucon* 


ment,  rather  than  capriciously 
to  double  the  fortune  of  one 
child,  making  a  very  unequal 
distribution  without  a  reasonable 
motive:  Hinchcliffe  v.  Hin^* 
cliffe;  Sparke$  v.  Caion,  post. 
Vol.  111,516,  530,  and  the  re- 
ferences in  Ellison  v.  Cookson^ 
ante,  100,  and  the  note  in  page 
111. 


Baugh 


260  CASES  IN  CHANCERY. 

1790.  fiindfl,  which  he  reaUy  had  not^  and  that  he  bequeathed  and 
divided  that  sum;  woiild  not  that  fact  of  his  not  having  it  be 
proper  evidence  to  be  admitted  to  shevF  it  to  be  an  imperfect 

Bead.  description  ?  And  if  so,  other  evidence  must  be  admitted  to 
shew,  what  the  thing  was,  that  he  did  mean  to  give.  Where 
a  testator  uses  certain  words,  which  primd  facie  give  a  clear 
account,  the  same  fact  that  enables  you  to  prove,  that  there 
is  a  latent  ambiguity,  enables  you  to  prove,  what  was  his  in- 
tention ( 91  )• 

The  point  was  not  determined,  but  the  evidence  was  agreed 
to  be  admitted  then  without  prejudice. 

The  other  evidence,  besides  the  letter  of  attorney,  was  the 
depositions  of  Ec^stcote^  one  of  the  Bankers,  as  to  a  conversa- 
tion between  him  and  Mrs.  Jones ^  previous  to  testator's  death; 
in  which  she  said,  she  had  or  would  transfer  her  share  to  her 
fiither. 

Solicitor  General  and  Mr.  King^  for  Plaintiff:  Upon  the 
first  question. 
This  is  no  satisfaction.    The  portion  was  advanced  to  the 
husband  for  his  absolute  use ;  but  the  legacy  was  under  par- 
ticular limitations,  to  her  for  life,  remainder  to  her  children 
and  grandchildren,  and  for  default  of  those  among  testator's 
other  children;  which  limitations  will  be  disappointed,  if  this 
[  *^1  ]      is  considered  *  as  a  satisfaction.    The  question  must  be  deter- 
mined entirely  upon  the  instruments  themselves.    In  order  to 
be  a  satisfaction  tiie  objects  ought  to  be  not  only  similar,  but 
equally  beneficial;  here  it  is  not  so ;  for  it  is  money  given  into 
the  pocket  of  the  husband,  and  cannot  be  applicable  to  the 
purposes,  to  which  these  funds  were  to  be  applied. 

Upon  the  third  question. 
The  warrant  of  attorney  was  an  agreement  by  Mrs.  Jones 
to  transfer.    She  did  at  least  by  the  power,  which  she  exe- 
cuted, 

(  91 )  Parol  evidence  admitted  2  Bro,  C  C.  87.  Post,  Parsons  v. 

to  explain  a  will,  where  doubtful.  Parsons,  266.     Selwood  v.  3Iild-' 

not  to  contradict:  Hampshire  y.  may.  Vol.  Ill,  306.     Price  v. 

Pierce,  2  Ves.  2 16.   1  Ves.  231 , «.  Page,  IV,  680.   Smith  v.  Coney, 

3d  edit.     WiUiams  v.  WiUiams,  VI,  42. 


CASES  IN  CHANCERY. 


fOl 


cuted,  give  h6r  father  reason  to  suppose,  he  had  such  an 
interest  in  this,  that  he  might  transfer  it ;  and  she  shall  not  be 
allowed  to  put  this  sum  in  her  pocket;  which  wiU  make  a 
deficiency  in  the  other  legacies,  if  she  takes  it  out  of  the 
fund,  and  comes  in  with  the  rest  of  her  legacy. 


1700. 
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Mr.  Mansfield,  Mr.  Lloyd,  Mr.  Stafdey,  and  Mr.  Pem^ 
berton,  for  the  Executor. 
This  is  a  case,  in  which  the  Court  will  lean  against  the  de- 
mand  as  much  as  possible ;  because  this  is  certainly  a  case  of 
a  double  portion.  The  Executor  has  no  specific  legacy,  but 
is  only  entitled  to  the  surplus :  but  there  will  be  no  surplus^ 
on  the  contrary  a  considerable  deficiency,  if  these  claims  are 
established.  He  has  expressly  made  the  legacy  a  satisfaction 
of  the  covenant.  Hartop  v.  Whiimore,  1  P.  Will.  681.  War- 
ren y.  Warren,  Ellison  y,  Cookson  {92).  It  appears,  testator 
looked  upon  that  sum  as  his  property.  There  is  sufficient  for 
us  to  shew  (concessit  curia).  He  took  this  transfer  from  four 
of  his  children  ( 93 ). 


Mr.  Mitford  and  Mr.  Richards,  for  Defendant  Jones* 
Testator  intended,  Mrs.  Jones  should  have  both  the  legaciesi 
under  Martin*^  will  and  his  own.  He  did  not  at  the  time  of 
making  his  wiU  understand,  that  he  was  in  possession  of  this 
sum,  or  form  his  will  upon  the  ground  of  coming  into  pos- 
session of  it.  If  evidence  is  to  be  admitted,  it  must  be  of  a 
direct  contract  between  the  testator  and  his  daughter,  one 
requesting,  *  the  other  granting,  the  transfer ;  but  here  is  no 
actual  e\ddence  of  the  fact  of  the  transfer,  no  evidence  to 
guide  the  discretion  of  the  Court  upon  this  subject.  It  is  im- 
puting a  very  improper  intention  to  the  father  to  wish  to  take 
this  from  his  daughter,  for  whom,  it  appears,  he  had  great 

fondness. 


(92)  Ante,  100,  and '  3  Bro. 
Ch.  Ca.  61. 

(93)  The  transfer  by  Mrs.  Jonet 
was  not  completed ;  as  the  son, 
who  took  the  letter  of  attorney 
in  order  to  have  the  transfer 
made,  being  obliged,  as  is  cus- 


tomary, to  leave  it  one  day> 
neglected,  or  forgot,  to  call 
again.  This  was  not  relied 
upon ;  being  supported  only  by 
the  evidence  of  the  son ;  who 
was  objected  to  as  interested. 


[  •262] 
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foBdlieM(B4).  He  took  an  assigranent  from  his  eldest  soft 
Jmnes  Read,  but  he  gave  faim  a  considerable  sum  of  money, 
and  set  him  up  in  trade ;  sa  he  adranced  money  to  and  set  up 
in  business  Wilttam,  and  made  his  transfer  when  S3  the  con- 
dition. So  there  was  a  consideration  both  to  Mrs.  Bmugh  and 
Mrs.  FideU.  Thomas  is  not  to  part  with  his  interest^  because 
he  has  no  consideration  for  it.  ICs  general  intent  was^  that 
none  of  his  children  should  give  it  up,  unless  for  valuable  con- 
sideration, which  must  apply  to  Mrs.  Janes.  He  intended  to 
make  aO  these  children  equal ;  for  this  purpose  he  has  been 
very  minute  in  his  bequests^  even  to  small  fractions.  He 
meant  to  give  each  of  them  10,000/.  stock.  With  this  view  he 
made  a  provision  for  Mrs.  Fidelia  calculated  upon  what  he  had 
before  given  her,  viz.  4000/.  and  gave  her  SlOO/.  and  a  frac'^ 
tion,  which,  stocJ^s  being  then  at  08,  would  be  just  sufBcient 
Id  purchase  10,000/.  in  die  3  per  cent, ;  so  would  the  legacy 
given  by  his  will,  together  with  the  sum  given  by  the  grand- 
fiither:  and  no  reason  appears,  why  he  should  make  any 
difference  between  them,  but  his  letters  prove  the  contrary. 
The  evidence  principally  relied  on  is  this  letter  of  attorney ; 
these  was  no  direction  given  to  the  agents  to  transfer  this 
stock.  It  was  simply  a  power  to  accept  stock,  receive  divi- 
dends, and  transfer.  It  was  necessary  for  the  former  purpose, 
because,  though  transferred  to  her,  she  had  never  accepted, 
and  was  too  ill  to  go  for  that  purpose,  or  to  receive  dividends ; 
and  nothing  is  more  usual  than  to  insert  a  power  to  transfer  to 
be  ready  upon  sending  any  particular  instruction ;  it  is  by  no 
means  so  uncommon,  as  the  Master's  report  has  suggested. 
Mr.  Eastcate,  one  of  the  bankers,  in  his  depositions  says, 
that  this  conversation  happened  previously  to  the  testator^a 
death,  but  he  does  not  recollect  the  time,  which  might  be  very 
material.  Testator  had  in  his  mind  the  stock,  as  increased  by 
the  several  stuns  transferred  by  his  children:  but  this  share 
was  not  mentioned  in  the  account  transmitted  to  him  by  the 
Bankers.  If  he  understood,  that  she  had  transferred  this^ 
would  not  he  have  said,  he  should  be  credited  for  a  larger  sum 
of  stock,  upon  account  of  her  share  ?  but  his  making  no  in* 
quiry  is  explained  by  this  circumstance,  that  she  was  at  her 

brother'* 
(94)  His  letters  were  read  to  prove  this,  expressing  sorrow 
for  her  bad  state  of  health,  ^c. 
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brother  8  house  in  a  bad  state  of  health,  and  therefore  he  t7M. 

imagined,   she  received  dividends,  though  in  fiEtct  they  were  -oT^^ 
not  received  by  aay  one  for  some  time  before  his  death,  since  ^^ 

which  the  executor  has  received  them.  BtSah. 


Entries  were  read  from  the  books  of  the*testator  and  the 
Bankers  to  shew,  that  he  was  credited  with  the  increased  sums 
of  stock  upon  the  several  transfers  made  by  his  children ;  and 
that  he  never  was  credited  with  this  share  of  Sarah;  and 
letters  were  read  shewing  his  anxiety  to  have  the  transfer 
of  his  son  William's  share  completed,  but  in  which  tliere  was 
no  notice  taken  of  SaraVs, 

Lord  Chancellor. 
The  thing,  I  doubt  upon,  is  this.  This  is  a  specific  legacy. 
The  testator  takes  notice,  that  he  has,  or  fancies  that  he  has^ 
a  specific  sum  in  stock,  capable  of  such  distributioq  as  he  has 
made  of  it.  Shares  of  8000/.  &c  are  the  distinct  shares,  he 
proposes  to  give  that  specific  sum.  Upon  the  marriage  of 
his  daughter  he  transfers  part  of  that  specific  sim,  so  meor 
tioned  in  his  will,  I  agree,  to  difierent  uses;  yet  I  doubt 
whether,  though  not  to  the  same  uses,  it  will  not  operate  as 
an  ademption,  if  not  a  satisfaction,  being  given  as  advance 
ment  of  marriage. 

Solicitor  General^  in  reply. 
Unless  for  that  purpose  there  is  no  pretence  to  say«  this  is 
a  satisfaction.  It  was  out  of  the  whole  aggregate  he  hadf  not 
a  specific  fund.  He  takes  notice  of  this  covenant,  and  seems 
to  have  been  aware  of  the  demand  upon  the  estate  of  Mariin^ 
and  negociates  with  them  with  respect  to  that  demand.  By 
his  will  he  proposes  to  become  purchaser  of  their  interests 
in  the  6000/.  Mrs.  Bough  was  entitled  to  a  share  of  that, 
subject  to  his  appointment ;  and  he  states,  that  the  legacy  is 
to  exclude  her  from  any  part  of  that.  Afterwards  upon  the 
marriage  the  portion  was  advanced ;  and  there  is  positive  sti- 
pulation in  the  settlement,  that  she  and  her  husband  shoul4 
transfer  the  share  under  Martin'^  will,  when  entitled  to  it» 
This  fact  was  looked  to,  that  she  mi^ht  die  before  S3,  and  by 

that 


mi 
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tliat  accident  he  might  not  become  purchiteer  of  that ;  and  h^ 
has  expressly  said  in  the  settlement^  that  though  he  means  to 
have  this  share^  if  te  can,   in  consideration  of  the  portion, 
yet  the  husband  is  not  to  return  any  part  of  it,  in  case  by  her 
death  before  23  he  shall  be  disappointed.    If  the  father  had 
died  within  a  week  after  making  this  will,  Mrs.  Baugh  would 
have  a  much  larger  provision  than  Mi*s.  Fidelia  and  reason^ 
ably ;  because  Mr.  Baugh  settled  S0,000/.  upon  the  marriage, 
Mr.  Fidell  only  5000/.    This  is  a  case,  where  the  will  pro- 
fesses upon  the  face  of  it  to  be  a  satisfaction  for  one  demand, 
the  portion  for  another.     When  he  made  his  wiH,  he  was 
looking  to,  what  he  had  advanced  Mrs.  Fidell,  and  insisted 
upon  retaining,  what  he  took  from  her ;  but  he  did  not  treat 
so  with  Mrs.  Baugh,  whose  husband  made  a  much  larger 
settlement  upon  her.     The  advancement  of  different  portions 
sliews,  he  meant  to  treat  them  differently.     In  no  case  has  the 
Court  said,  a  sum  of  money,  given  by  a  will  in  satis&ction  of 
one  sum,  shall  be  adeemed  by  a  siun  of  money  agreed  to  be 
advanced  upon  contract  to  purchase  another  sum ;  the  Court 
caiinot  gOiUpon  such  loose  principles.    If  the  party  states  his 
intention,  the  Court  will  act  upon  what,   he  states.     They 
cannot  say,  this  b  a  satisfaction ;  for  that  purpose  they  must 
say,  that  though  he  gave  his  legacy  in  lieu  of  the  interest  in 
the  GOOO/.  and  though,  if  he  had  died  immediately,  she  should 
have  taken  that  legacy,  and  also  the  legacy  under  Marttn^s 
will ;  yet  that  his  kindness  for  her  grew  less  at  the  time  of  her 
marriage  without  any  reason  for  it,  and  therefore  she  must  lose 
that  sum.    There  is  no  cause  to  say,  the  persons  in  remainder 
are  to  be  considered  as  satisfied  as  to  their  proportions  of  the 
fund  left.     Though  her  Efe  estate  was  to  go  in  satisfaction  of 
her  interest  in  the  6000/. ;  there  is  no  reason  to  say,  he  meant 
them  to  take  nothing.    Suppose  her  children  and  grandchildren 
had  been  dead,  Mrs.  Fidell  would  have  had  a  right  to  say, 
he  gave  her  a  contingent  interest  in  that  legacy  to  Mrs.  Baugh ; . 
so  would  the  other  brothers  and  sisters ;  and  particularly  James 
Read,  who  had  no  specific  stock,  except  a  contingent  interest 
in  the  shares  of  his  brothers  and  sisters,  who  should  die  with- 
out children.     It  would  be  very  harsh,  that  they  should  be 
cut  off,  because  she  got  5000/.  upon  her  marriage ;  that  ad- 
vancement cannot  satisfy  his  intention  of  kindness  to  all  her 

children. 
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children,   grandchildren,  and  his  other  children.     So  if  the 
limitation  over  had  been  to  me,  it  would  be  the  same. 

Lord  Chancellor. 
It  cannot  apply  in  the  shape  of  a  satisfaction;  and,  unless 
made  out  to  be  done  with  intention  to  adeem,  it  is  nothing  at 
*  all.  Supposing  this  8000/.  to  be  a  proportion  of  a  certain 
sum  standing  in  testator's  name,  and  that  he  distinguished  the 
whole  by  shares  of  8000/. ;  and  that  he  had  done,  what  you 
argue,  fairly ;  f .  e.  given  by  will  to  A.  for  life,  remainder  to  a 
stranger  without  any  intermediate  limitation  for  the  sake  of  the 
children ;  and  had  upon  the  marriage  of  his  daughter  applied 
part  of  that  sum ;  is  it  not  evidence  of  an  intention  to  adeem 
without  satisfying  ?  Here  the  ground  rather  fails ;  as  it  is  not 
certain,  that  he  thought,  he  was  distributing  a  certain  sum. 

Solicitor  General, 
Advancement  of  part  out  of  the  whole  is  not  evidence,  that 
he  meant  to  destroy  my  legacy  more  than  those  of  the  other 
persons.  The  true  inference  is,  that  he  means  to  prejudice  all 
equally,  rather  than  one  only,  merely  because  he  says,  he  means 
to  prejudice  somebody.  As  to  the  other  question,  there  is  no 
pretence  for  a  consideration  for  the  letter  of  attorney ;  and 
Thomas f  by  the  accident  of  his  father's  death  before  he  attwied 
twenty-three,  has  got  a  larger  provision.  This  power  of  attor- 
ney b  not  such,  as  is  represented ;  such  as  a  man  would  send 
to  his  banker;  the  power  was  only  necessary  to  accept  and  re- 
ceive the  dividends.  This  stock  was  transferred  to  her  in 
August,  1783 ;  and  the  power  of  attorney  was  in  February, 
1784.  In  the  entries  of  the  books  Mrs.  Fideirs  share,  even 
after  it  had  been  transferred  to  him,  is  called  Mary's. 

Lord  Chancellor. 

It  is  impossible  to  say,  this  is  either  a  satisfaction  or  an 
ademption.  It  is  not  express  enough.  I  think,  the  father  in-^ 
tended  to  give  this  right  to  a  sum,  expected  to  accumulate  be- 
fore his  death  by  the  addition  of  all  tiiose  sums,  at  least,  if 
not  of  others ;  therefore  it  does  not  come  up  to  that  point, 
which  I  should  have  thougfit  it  reached,  and  perhaps  have 
been  wrong  in  so  thinkings  if  it  had  been  a  certain  sum  distri- 

YoL.  I.  T  buted 


204a 

1790. 


Bauok 
Read. 
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Bauqh 

BBA0. 


Costs  giTcn. 


butedin  certain  {>roportioiis.  Upon  the  other  point,  if  I  waa 
to  indulge  coi\jecture9  I  think,  he  meant  to  get  in  all  those 
sums,  and  in  this  shape  of  S  per  cents. ;  but  the  evidence  is 
not  sufficient  in  my  opinion.  It  must  go  back  to  the  Master ; 
and  take  it,  that  by  consent  it  was  agreed  to  consider  the 
evidence  taken  before  the  Master  as  evidence  in  the  cause* 
Costs  out  of  the  gaieral  estate. 


[  266  ] 

1791. 

Feb.  2d. 


V.  STRETTON- 


Purchaser  not  S^OLICITOR  GENERAL  moved,  that  a  purchaser  should 

permitted  to  be  at  liberty  to  apply  part  of  his  purchase-money  in  dis* 

apply  part  of     charge  of  a  mortgage  upon  the  estate.     Some  of  the  parties, 

his  purchase-    ^ho  were  competent,  consented :  Some  were  infants, 
money  in  dis- 

charge  of  a  j^^^  Chancellor 

mortgage  on 

the  estate  Asked,  if  it  appeared  upon  the  report,  that  there  was  such 

though  some  ^^  incumbrance ;  and,  being  answered  in  the  negative,  saidj 

of  the  parties  he  doubted,  whether  it  could  be  done  even  by  consent ;  be- 

consented,  cause  there  was  nothing  to  shew  the  Court,  that  there  was 

others  being  zvsAi  incumbrance :  though  perhaps,  if  the  parties  were  all 

in  ants;  and,     competent  to  consent,  and  did  consent,  it  might  be  done, 
that  there  was  ^^^^___.^^^,^^^_^^ 

sue    an  mcum-      Upon  this  Solicitor  General  moved  to  pay  the  whole  pur- 
brance,  not  ap-    .     *^  .  .    ri     _i. 

.i    chase-money  into  Court, 
peanng  on  the  ^ 

report.     QtuBre,  could  it  be  done,  if  all  were  competent,  and  consented  ? 


1791. 
Feb.  Sth. 
Annuity  be- 
queathed   to 
testator's  bro- 
ther Edward 
for  life,  re- 
mainder to  his 


PARSONS  V.  PARSONS* 


T^ESTATOR  by  will  created  a  trust  to  pay  an  annuity  of 
75/.  to  his  brother  Edward  Parsons  for  life,  and  after  his 
decease  to  go  equally  among  his  children  by  his  present  wife. 
At  the  time  of  making  this  will  he  had  no  brother  living  ex- 
cept 

children  by  his  present  wife.  At  date  of  the  will  he  and  his  wife  were 
dead  ;  and  their  children  had  other  legacies  under  it ;  and  testator  bad  only 
one  brother,  Samuel^  having  a  wife  and  children,  whom  he  had  been  in  the 
habit  of  calling  Edward  and  Ned.  His  children  held  to  be  entitled  upon 
these  circumstances. 
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eept  Samuel  Par  mom  ;  who  had  a  wife  and  childlren  s  but  four 
or  five  years  before  he  had  a  brother  named  Edward  Parsom  ; 
but  he  and  his  wife  were  dead  at  the  date  of  the  will ;  and 
other  legacies  were  given  by  it  to  his  children.  Testator  had 
been  in  the  habit  of  calling  his  brother  Samuel  by  the  name 
of  Edward  and  Ned,  The  bill  was  brought  by  the  children 
of  Samuel  against  the  trustees ;  and  upon  these  circumstances, 
which  were  proved  and  admitted,  the  only  question  was,  whe- 
ther testator  intended  his  brother  Samuel^  when  he  named  his 
brother  Edward. 

Lord  Chancellor 
Upon  all  these  circumstances  decreed  an  account  according 
to  the  prayer  of  the  bill  without  argument  ( d5  )• 

(95)  Legacy  good ;  though  both    in  the  answers,  that  Sarah  Wehh 


1791. 


Christian  and  surname  of  lega- 
tee mistaken :  Beavnumi  v.  Fell, 
2  P.  WiU.  141.  Parol  evidence 
not  admitted  to  fill  up  a  blank  in 
a  will:  2CA.  Ca.  51.  BaylUv. 
Attorney  General,  2  Atk.  239. 
Hunt  V.  Hort,  3  Bro.  C.  C.  311; 
though  it  is  to  explain  a  nick- 
name; or  where  there  are  two 
persons  of  the  same  name :  Bay^ 
Hs  T.  Attorney  General,  2  Atk» 
t39.  See  3  Woodei.  328.  Ante, 
259.  Post,  357.  Delmare  v.  Ro- 
hello,  412.  Standenv.Standen, 
Vol.  II,  589.  Abbot  v.  MoMtie, 
Sehoood  v.  Mildtnay,  Campbell 
T.  French,  Clarke  v.  Norris,  III, 
148,  366,  321,  362.  Chambers 
v.  Minehm,  Price  v.  Page,  IV, 
675,  680.  Smith  v.  Coney,  VI, 
42,  397.  Holmee  v.  Custance, 
XII,  279.  XV,  514.  Herbert  r. 
«eirf,  XVI,481.  Ryhtt V.Wal- 
ter, 11th  February,  1802,  at  the 
Rolls.  A  residuary  bequest  to 
testator's  seven  nieces,  naming 
them.  One  was  called  in  the  will 
Mary  Webb ;  but  it  was  admitted 

T2 


was  intended ;  and  there  were 
but  seven,  including  her.  He  had 
another  niece  named  if ary;  who 
was  dead:  but  the  answers  ad- 
mitted, that  he  know  of  her 
death ;  and  it  was  suggested  at 
the  hearing,  that  her  name  was 
MaryBrydgeM.  The  answers  also 
clearly  admitted  the  mistake. 
Decreed,  that  Sarah  WM  was 
entitled.  Some  of  the  cases 
above  mentioned  were  cited ;  and 
Garth  v.  Meyrick,  1  Bro.  C.  C 
30.  Campbell  v.  French,  post. 
Vol.  Ill,  321,  and  Jai^eMon  v. 
Richards,  before  Lord  Thurlow, 
from  a  MS.  of  Mr.  Romilly.  See 
also,  post,  Garvey  v.  Hibbert, 
Stockdale  v.  Bushby,  Careless  v. 
Careless,  XIX,  125,  381,  601. 
Coop.  229.  lMer.W4.  Chambers 
V.  Brailsford,  post,  XVIII,  368. 
XIX,  652.  2  ilfer.  25.  Thomas  v. 
Thomas,  6  T.  R.  671.  So  a  le- 
gacy by  a  mistaken  description 
established :  Crotfiai  v.  Hoble, 
ZMer.e&l. 


Pabsons 

V. 

Parsons. 


[367] 
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1791.  EARL  OF  SCARBOROUGH  v.  PARKER, 

Ti  f    It*        R'^^  *^  ^2Lye  title-deeds  delivered  up.     Defendant  in  hrs 

statiDST  himself  answer  stated,  that  he  was  trustee  for  children's  portions 

trustee  for        ^  ^^  amount  of  20,000/.  and  for  mortgagees  generally  without 

mortgagees,       naming  them:    He  admitted,    that  Plaintiff  had  a  right  to 

decreed  to  de-  have  some  of  the  deeds  delivered  up;  and  by  his  Counsel  only 

liver  up  deeds,  ^[esired  an  inquiry  as  to  what  deeds, 
because  be  did 

not  name  them;  ^^  Mansfield,  for  Plaintiff. 

.^       , .      "        The  portions  have  been  paid  Ions  ago.     Defendant  was  tire 
tiff  could  ,     ,    .       ,        1      ,     ,  ,    .  t     T^i  .    ./,., 

amend  agent ;  and  admits,  that  the  deeds  are  relative  to  the  Fiamtin  s 

estate. 

Lord  Chancellor. 
It  is  no  answer  at  all.     If  he  was  trustee  for  mortgagees,  he 
ought  to  name  them,   so  as  to  enable  Plaintiff  to  amend  the 
Costs  given,      bill ;  which  he  cannot  do  now.     Therefore  he  must  be  decreed 

to  deliver  up  the  deeds,  and  pay  the  costs  {96), 

(96)  See    Mr.  Beames^s    observation  on    this    decision,    Bea, 
Casts,  151. 


[  268  ] 
1791. 


COLLET  r,  LAWRENCE. 


Feb.  3th.        VV'ILKINSON  in  1779  bequeathed  to  his  wife  the  lease  of 
Testator  be-  his  house,  and  all  his  household  furniture,  plate,  linen,  &c. 

quealLed  to       Then  he  gave  her  the  interest  of  all  the  money,  he  should  die 

Lis   wife   the  i 

,  ^  , .  possessed 

lease  of  his 

house  and  all  the  furniture,   &c.  then  for  life  the  interest  of  all  money  be 

should  die  possessed  of :  then  half  of  the  debts  due  to  him  at  his  death, 

(one  excepted,  which  he  directed  debtor  to  retain  as  long  as  he  pleased, 

paying  tbe  interest  to  her)  to  be  disposed  of  as  she  thought  fit     In  case 

the  interest  of  the  money,  he  should  die  worth,  should  not  be  sufficient  for 

her  maintenance,,  executors  to  allow  part  of  principal  out  of  the  debts, 

except  that  before  excepted,  to  make  her  life  easy  and  comfortable.     After 

her  death  the  interest  of  all  money  remaining  to  bis  sister;  after  her  death 

to  her  daughter  all  sums  remaining  for  ever;  if  they  die  before  his  wife  one 

half  of  all  sums  remaining  to  be  disposed  as  his  wife  should  think  fit,  the 

other  to  A.     Upon  bill  by  testator's  niece  against  executors  of  the  wife  the 

niece  held  entitled  to  all  beyond  the  debts  and  a  moiety  of  all  debts  but  that 

excepted  :  the  oiher  moiety  to  wife's  executors,  who,  being  also  executors  of 

testator,  were  decreed  to  take  out  of  wife's  share  a  sum  advanced  under 

their  power. 
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possessed  of^  for  life.  Then  he  farther  gave  her  one  half  of 
fhe  money,  which  should  be  due  to  him  at  his  death,  to  be 
disposed  of  as  she  should  think  proper ;  except  a  sum  in  the 
hands  of  Nelson,  which,  he  desired,  should  be  continued  in  his 
hands,  as  long  as  he  pleased,  he  paying  the  interest  to  Mrs.  Wil- 
kinsan.  He  then  directed,  that  in  case  the  interest  of  the 
money,  he  should  die  worth,  should  not  be  sufficient  for  tlie 
maintenance  of  his  wife,  his  executors  were  to  allow  part  of  the 
principal  out  of  what  should  be  due  to  him,  except  what  was 
hi  the  hands  o{  Nelson,  to  be  appUed  to  make  her  Ufe  easy  and 
comfortable.  He  gave  to  his  sister  Eleanor  Nelson  after  the 
death  of  his  wife  the  interest  of  all  his  money  remaining;  and 
after  her  death  to  her  daughter  Ann  Nelson,  afterwards  married 
to  Collet,  all  sums  of  money  remaining,  for  her  sole  use  for 
ever :  and  in  case  of  their  decease  before  the  death  of  his  wife 
he  directed  one  half  of  aU  sums  remaining  to  be  disposed  of, 
as  his  wife  should  think  proper ;  the  other  half  to  the  daughter 
of  John  Wilkinson.  He  then  appointed  executors  in  trust  for 
iJkc  above,  to  claim  and  receive  ail  sums  of  money  due  to  him ; 
and  gave  each  of  them  a  legacy  of  10/.  Testator  died  1786« 
The  executors  had  advanced  to  the  widow,  according  to  the 
power  they  had,  96/.  to  enable  her  to  pay  some  debts  of  her 
own.  After  her  death  the  bill  was  brought  by  Mrs.  Collet, 
against  the  representatives  of  the  widow,  wlu)  were  also  repre- 
sentatives of  the  testator,  for  an  account  of  his  personal  estate ; 
and  to  have  the  interests  of  the  parties  under  th^  will  settled ; 
insisting,  that  the  widow  had  no  power  to  dispose  of  more,  than 
was  specifically  given  to  her.  The  Defendants  contended, 
that  she  was  entitled  not  only  to  the  interest  of  all  the  pro^ 
perty  during  her  life,  but  also  to  the  disposition  of  a  moiety 
of  what  was  due  to  him  at  his  death,  except  the  sum  in  the 
hands  of  Nelson. 


1701. 

Collet 

v. 

Lawrence. 


Mr.  Mitford  and  Mr.  Richards,  for  Plaintiff. 
It  is  impossible  to  give  sense  to  the  will  according  to  Defen- 
dant's construction :  for  by  that  the  ambiguous  words  cannot 
be  reconciled  with  the  latter  dispositions :  otherwise  they  may. 
Testator  by  giving  her  the  interest  for  Ufe  shewed  an  intention, 
that  she  was  only  to  have  an  income ;  and  then  Defendant  s 
construction  is  absurd ;  because  it  would  be  giving  her  the  inte- 
rest 
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im« 


Collet 

V* 

Lawrkhos. 


test  of  the  whole  for  lifei  and  one  half  absolutely*  But  his 
intent  is  clear  from  the  passage  permitting  the  executorsj  if  the 
interest  is  not  sufficient  for  ^er  maintenancCj  to  advance  at 
their  discretion  out  of  the  principal  what  they  may  think  neces-* 
sary  for  that  purpose.  This  shewa^  he  meant  to  keep  the  prinr^ 
dpal  one  fundi  not  to  be  disposed  of  during  her  life.  The  trusti 
to  the  executors  extends  to  the  whole :  so  does  the  langua^j 
where  he  saysj  **  the  money  due  to  mei^  and  *'  in  case  the  imie^ 
^^  rest  qf  the  money ^  I  die  worthy  is  not  sufficient,  §fc^  thos^ 
leases  include  the  whole.  Here  therefore  appears  a  dear  ifr? 
tentioni  that  the  principalj  except  what  should  be  sfp  advanced, 
should  remain.  Then  the  disposition  over  of  so  much,  as  re^ 
mains  at  hex  death,  must  mean  so  much,  as  remains,  in  case 
the  executors  shall  advance  any  thing ;  and  they  have  advanced* 
The  disposition  in  the  event  of  the  death  of  the  devisees  over 
before  that  of  the  wife  also  applies  to  the  whole  fund.  The 
latter  words  of  a  will  must  control  the  former.  The  construc- 
tion then  is,  that  he  gave  her  the  interest  of  all,  besides  the 
specific  legacies ;  so  much,  as  the  executors  should  not  reduce 
in  the  manner  pointed  out,  to  remain  for  the  benefit  of  his 
sister  and  niece :  and  to  his  wife  one  half  of  the  principal  iii 
the  event  particularly  described  only* 


An  express 
immediate  dis- 
position in  a 
will  not  con- 
trolled by  sub- 
seqaent   infer- 
f^Dce. 

[  ♦270  ] 

Some  effect 
must  be  given 
lo  every  pkrt 
pf  a  will. 


Lord  Chancellor  (without  hearing  Counsel  for  De<« 
fendant.) 
He  gave  hear  a  moiety  of  what  should  be  due  to  him,  ex'' 
elusive  of  what  was  in  the  hands  of  Nelson^  immediately  upon 
his  death.  That  immediate  disposition  seems  to  exclude  the 
inference,  arising  from  the  power  of  the  executors  and  the 
question,  whether  the  last  clause  is  not  an  exposition  of  that 
general  one.  Another  thing  is,  he  gave  her  the  interest  for 
life  pf  all  the  money,  he  should  possessed  of,  and  farther  one 
half  of  the  money  due  to  him  at  his  death,  exclusively  of  the 
sum  in  the  hands  q{ Nelson:  but  the  moiety,  he  afterwards 
gave  her,  was  *of  the  whole;  which  does  not  apply  ad  idem: 
and  I  must  give  some  effect  to  every  part  of  the  will  (97).  If 
so,  the  other  clauses  will  be  residuary.  The  only  question 
then  is,  whether  I  can  apply  the  other  clauses  to  it ;  and  I  do 
pot  think,  they  will  apply.     I  do  not  think,  the  latter  words 

are 
(97)  Post,  VpL  XIX,  q54,  QQi, 
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are  inconsistent.  The  difSculty  is  how  to  force  the  sense  of 
general  words  against  the  express  directions  of  that  clause, 
unless  it  can  be  controlled  by  the  apt  application  of  other  parts. 
It  is  a  different  bequest  of  one  moiety.  I  thinks  the  Plaintiff's 
construction  would  be  going  too  far.  The  Plaintiff  is  entitled 
to  the  whole  beyond  the  debts,  and  to  a  moiety  of  the  debts. 
Therefore  let  an  account  be  taken  to  see  the  amount  of  the 
debts  due  to  testator  at  his  death  above  the  sum  in  the 
hands  of  Nelson:  and  declare  the  Defendants,  executors  of 
Mrs.  Wilkinson^  entitled  to  a  moiety :  the  other  to  remain  as 
part  of  the  estate  of  testator ;  and  to  be  laid  out  in  3  per  cent». 
for  Eleanor  for  life,  with  Kberty  to  apply.  Whatsoever  was 
advanced  by  the  executors  to  the  widow  shall  be  out  of  her 
share.  Her  executors,  who  are  also  executors  of  testator, 
may  take  that  out  of  the  moiety,  which  became  hers  to  dis- 
pose  of. 


1791. 


Collet 

9. 

Lawrence. 


IN    THE    EXCHEQUER. 


r 

Eyre, 

HOTHAM, 

Perryn, 
Thompson, 


Chief  Baron, 


I 


Barons. 


BULL  V.  VARDY.  1791. 

Feb.  lOtk. 
^pHIS  cause  stood  for  judgment.    Lord  Chief  Baron  Eyre   Testator  devi- 

statcd   the  case;   and   delivered   the  judgment  of  the  sed  to  his  wife 
Court.  '  several  houses; 

to  his  sisters 
his  money  in  securities  for  their  lives ;  then  divided  his  fortone  in  small 
legacies,  but  the  legatees  to  take  nothing  till  the  death  of  his  wife  and 
sisters ;  and  made  residuary  legatees :  Under  the  following  clause,  **  I  ero- 
"  power  my  wife  to  give  away  at  her  death  1000/.  to  A.  and  B.  100/.  each, 
**  the  rest  to  be  disposed  of  by  her  will "  there  is  no  absolute  legacy,  but  a 
naked  power  to  the  wife;  who  being  dead  without  any  disposition,  the 
objects  specified  are  not  entitled.  Devise  of  absolute  interest  to  one  with 
any  espression,  that  he  shall  dispose  of  the  whole  or  part  of  J,  not  properly 
a  devise,  but  a  trust  for  A ,  which  Court  will  execute  after  death  of  the  first 
devisee.  Devise  to  one  for  life  or  absolutely  with  directions  that  he  shall 
dispose  of  it  to  another  at  his  death  operates  as  an  immediate  devise  with- 
out any  such  disposition. 


afro  a 
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Bull 

«• 

Vardy, 

[♦1871] 


The  testator  devised  to  his  wife  several  houses;  but  di4 
not  give  her  any  interest  in  the  general  produce  of  his  estate« 
lie  then  goes  on  thus.  '*  I  farther  empower  my  wife  to  givje 
'<  away  at  her  death  1000^ ;  100/.  of  it  to  EUzabeth  Turner  ; 
<'  100/.  to  Mrs.  Bennet;  the  other  800/,  to  be  disposed  <^  by 
*^  her  by  *  win,**  Then  he  gave  to  his  two  sisters  for  their  lives 
his  ready  money  in  the  funds  and  other  securities ;  and  h^ 
anxiously  repeats,  that  his  legatees  are  to  take  nothing  till 
after  the  death  of  his  wife  and  two  sisters ;  but  nothing  more 
was  giv^n  to  the  wife,  than  what  I  have  mentioned*  He  then 
divides  his  fortune  into  small  legacies,  upon  which  nothing 
arises ;  and  gave  the  residue  to  two  young  women,  named 
Crowe^  The  wife  died  without  making  any  disposition  of  the. 
whole  of  this  1000/.  or  any  part  of  it*  The  bill  is  against  her 
executor;  claiming  the  100/.  which  she  had  the  power  to  leavQ 
to  Elizabeth  Turner,  The  question  arises  upon  the  particular 
words  stated,  together  with  the  observation  upon  the  other 
parts  of  the  will,  that  no  more  was  given  to  the  wife,  than  by 
the  first  words.  It  was  insisted  for  Plaintiff,  that  the  100/. 
which  the  wife  was  enipowered  to  give,  was  sufficiently  devised 
by  this  will :  and  argued,  that  expressions,  importing  recom-i 
inendation,  desire,  request,  &c.  like  the  words  in  the  Roman 
law,  petOf  fogOy  fidei  committor  &c.  are  in  their  nature,  at 
least  in  a  will,  compulsory,  and  words  of  devise :  therefore 
when  testator  empowered  his  wife  to  give  to  a  certain  object  a 
(^rtain  sum,  that  is  a  legaqy.  Many  cases  were  cited  as  autho* 
rities  for  this;  firom  S  Fern.  153,  down  to  Wynne  v.  Hawkins^ 
1  Bro.  Ch.  Ca.  179.  The  dear  result  of  all  is,  that  where  the 
absolute  interest  |s  given  to  one  with  any  expression,  that  the 
devisee  shall  dispose  of  the  whole,  or  a  part,  to  a  particular 
person,  th^t  doejs  not  amount  to  a  devise  properly ;  but  will 
raise  a  trust  for  that  person,  which  the  Court  will  ^i^ecute  after 
the  death  of  the  devisee.  For  Defendant  it  w^  truly  ob«* 
served,  that  t)iis  doctrine  could  not  affect  the  present  case ; 
because  the  wife  had  not  only  no  absolute  interest  in  the  100/, 
but  none  at  all:  so  there  is  nothing  to  raise  a  trust  The  de- 
vise therefore  to  her  is  merely  a  naked  authority,  whtch  the 
principle  of  these  cases  does  not  touch.  From  some  of  those 
cases  this  doctrine  also  arises,  which  is  nearer  to  the  present 
case ;  that  a  devise  to  one  for  life  or  absolutely  upon  the  face 
of  it,  with  directions  th^t  be  shall  dispose  of  it  to  another  at 
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his  deathy  shall  operate  as  an  immediate  devise  without  any 
such  disposition.  In  arguing  the  case  in  2  Vern.  467,  it  seems 
to  be  admitted,  that  a  devise  to  one  for  life,  with  directions 
that  at  his  decease  it  shall  go  to  J.  S.,  is  an  interest  for  life  to 
the  first  devisee,  remainder  over.  Here  testator  empowers  his 
wife  to  give  1000/.  The  word  **  empower''  must  be  under- 
stood to  be  imperative,  as  the  only  possible  medium  to  make 
*it  the  testators  own  bequest.  If  it  can  be  so  considered,  the 
testator  may  be  considered  as  doing  that,  which  he  compels 
another  to  do :  and  in  a  will,  where  the  intent  is  every  thing, 
it  may  operate  without  the  assistance  of  the  instrument.  But 
can  it  be  considered  from  the  word  *'  empower "  that  he  in- 
tended Elizabeth  Turner  and  Mrs.  Bermet  to  have  each  100^ 
after  the  death  of  the  wife  at  all  events  ?  As  to  the  800/. ;  it 
cannot  be  said,  he  devised  that  sum;  because  no  object  was 
marked  out  by  him.  Unless  sl]ie  selects  objects,  that  devise 
cannot  take  effect.  As  to  the  persons  named;  if  his  intention 
was,  that  they  should  at  all  events  takie ;  why  devise  to  them 
differently  frotn  all  his  other  pecuniary  legacies  ?  The  plain 
import  of  the  words  with  the  context  seems  to  be  this ;  he 
gives  the  residue  to  those  women  named  Crowe:  but  says,  his 
wife  may  dispose  of  1000/.  if  she  pleases :  if  she  does,  she 
must  giv^  100/.  to  each  of  these  women;  the  rest  as  she 
pleases.     The  word  ^^ empower''  in  its  most  obvious  sense  is  ^ 

unfit  to  create  a  charge.    The  party  must  execute  the  power    A  power 
to  create  a  charge.    It  was  not  argued,  that,  if  it  was  the  case  most  be  exe- 
of  a  power,  the  Court  could  do  any  thing  to  execute  it.     Upon  coted,  in  order 
the  whole  we  are  of  opinion.  Plaintiff  is  not  entitled  to  this  ^®  c««ate  a 
sum  of  100/,  and  that  the  bill  must  be  dismissed  ( 98).  charge. 


(98)  See  Harding  v.  Glyn^ 
1  Atk.  4GD,  and  the  cases  in 
Mr.  Sandms  note.  Post,  Malim 
V.  Keighley,  Vol.  II,  333,  620. 
Pushman  v.  Fiiliter,  III,  7. 
Brown  v.  Higgs,  IV,  708.  V, 
495,501.  VII,  86.  VIII,  380. 
Cmwys  V.  Colman,  IX,  319  X, 
636.  Wright  v.  Atkyns,  XVII, 
256.  XIX,  200.  Coop.  111. 
1  Tumer\Rep.  243.  XVIII, 41. 
Parsons  v.  Baker,  XVIII,  476. 
Tibbits  v.  Tibbits,    XJX,  056. 


Taylor  v.  George,  3  Ves,  4r  Bea. 
378.  Birch  v.  Wade,  3  Ves.  Sf 
Bea.  198.  Forbes  v.  Ball,  3  Mer. 
437.  Kirkbank  x.  Hudson,  7  Price, 
212.  Prevosty.  Clarke,  2  Madd. 
458.  Bade  y.  Bade,  bMadd.  IIB. 
Hortoood  v.  West,  1  Sim.  ^  Sin. 
387.  Testator  expressing,  that 
something  is  to  done,  which  he 
has  a  right  to  order,^  is  to  be 
taken  as  speaking  imperatively 
not  byway  of  recital;  SandforU 
V.  RaikcSf  1  Mcr.  646. 
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[  ♦278  ] 
Tenant  for  life 
with  intent  to 
redeem  it  for 
the  annuitant 
ga?e  bonds  to 
the  creditors 
on  condition 
of  giving  up 
their  securities 
to  annuitant  to 
be  cancelled. 
Execotors  of 


IN    THE    EXCHEQUER- 
GRAHAM  V.  GRAHAM. 

nPHIS  cause  stood  for  judgment.     Lord  Chief  Baron  Ejfre 
stated  the  case ;    and  delivered  the  judgment  of  the 
Court. 


This  IB  a  bill,  claiming  an  annuity  or  rent-charge  of  10(M. 
a  year  and  some  arrears  against  Sir  James  Graham,  tenant  in 
possession  of  the  estate,  against  the  surviving  executors  of 
Doctor  Robet  Graham,  a  former  tenant  of  the  estate ;  and 
against  Mr.  Booth,  heir  of  the  surviving  trustee  under  the  will 
of  Lady  W.  the  devisor  of  the  annuity  to  the  Plaintiff  Charles 
Graham.  The  prayer  of  the  bill  is  for  an  accountj  of  what  is 
due  to  the  *  Plaintiff  for  arrears  of  the  annuity  to  the  time 
of  the  death  of  Doctor  Graham,  to  be  answered  by  his  exe- 
cutors out  of  his  assets;  and  for  the  arrears  due  since  hia 
death,  to  be  answered  by  Sir  James  Graham  {  and  to  have  a 
receiver  appointed;  and  the  growing  payments  secured  to  th^ 
Plaintiff;  and  that  Booth  may  join,  if  necessary,  to  establish 
the  will  of  Lady  W.  The  state  of  the  case  b  this.  Both  the 
Plaintiff  and  Doctor  Graham  were  nearly  related  to  Lady  W. ; 
the  former  being  the  son  of  her  elder  brother ;  the  latter  the 
obligor  paid  all  '^^  ^^  ^^'  younger  brother.  She  died  in  1757:  and  gave  the 
the  bonds  but  bulk  of  her  fortune  to  Doctor  Graham,  and  to  the  Plaintiff 
one;  which  the  annuity  in  question.  By  her  will,  dated  1757,  she  devised 
they  disputed;  ii^^  estate  to  trustees  to  settle  to  uses:  and  among  the  rest  to 
neoause,  ^^  intent  to  issue  the  annuity  to  the  Plaintiff  for  life;  ted 

A  h  hV  ^^^j®^^  thereto  to  setde  it  upon  Doctor  Graham  in  strict  set- 
eor  to  a  third  ^^^^^  ^^  remainders  over.  Doctor  Graham  was  suffered 
person  for  ere-  ^  ^<^  possession  upon  her  death ;  and  kept  on  terms  of  friend^ 
ditor,  when  he  ship  with  the  Plaintiff;  and  often  gave  him  assistance,  which 

should  agree     he  often  wanted.    In  1769  Plaintiff  had  contracted  debts  to 
it  was  not  ac-  ^^ 

cepted  till  af- 

ter  death  of  obligor.  This  bond  was  recovered  upon  at  law.  Annuitant 
entitled  as  against  the  execotors  to  the  annuity  disencumbered ;  but  not  to 
arrears  incurred  in  life  of  obligor ;  and  as  against  tenant  of  the  estate,  to 
arrears  since  the  death  of  obligor :  but  future  payments  left  to  agreement, 
as  heir  at  law  of  devisor  of  the  annuity  not  being  party,  execution  of  the 
trusts  of  the  will  could  not  be  decreed. 
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die  large  amount  of  BOOOL  He  had  granted  several  aiinuities ; 
and  had  made  this  anmnty,  devised  to  him,  a  collateral  secu- 
rity. In  particular  he  sold  one  annuity  of  60/.  a  year  to 
Ciantpian  secured  by  bond  in  the  penal  sum  of  840/L ;  and 
further  secured  by  this  annuity  given  by  Lady  W*s  will.  He 
afterwards  sold  other  annuities  to  Champion^  who  assigned 
his  securities  to  Curtis  at  Bristol.  By  Mr.  Hamersley\  evi-« 
dence  it  appears,  that  Doctor  Graham^  who  died  in  1781,  had 
expressed  a  desire  to  have  a  statement  of  the  Plaintiff's  affairs 
made  out  in  order  to  think  of  some  plan  for  his  relief.  A 
irtatement  was  accordingly  prepared ;  and  it  appeared,  that  he 
had  granted  out  54<UL  a  year  in  annuities;  and  that  arrears 
were  due  upon  those  annuities;  and  that  he  owed  besides 
10002.  upon  simple  contract.  Doctor  Graham  was  informed  of 
this ;  and  that  the  annuity  devised  by  Lady  W.  was  a  collateral 
aecurity  for  those  annuities.  He  said,  he  could  not  advance 
money  enough  to  pay  them ;  and  then  proposed  to  give  his 
bond  for  the  principal  sums,  for  which  the  annuities  were 
granted^  payable  with  interest  at  his  death ;  if  they  would  give 
up  to  the  Plaintiff  the  several  securities,  they  had,  to  be  can* 
celled.  Doctor  Graham  also  proposed  to  pay  off  the  simple* 
contract  debts  by  bills  to  be  drawn  upon,  and  to  be  accepted 
by*  him.  As  to  the  arrears  of  Plaintiff's  annuities,  he  did  not 
undertake  to  pay  them ;  but  Plaintiff  was  to  endeavour  to 
^settle  them  in  the  best  manner  he  *  could.  All  the  creditors 
except  Curtis  agreed  to  the  proposal:  and  were  contented  to 
take  the  Plainjtiff  *s  bond  for  the  arrears.  Hamersley  says,  he 
applied  to  Wattace^  agent  for  Curtis;  who  gave  no  direct  an* 
swer*  Hamersley  got  the  bonds  prepared ;  and  among  them 
one  to  Curtis.  On  the  9th  of  Marchy  1781,  Doctor  Grtiham 
executed  the  bonds;  which  were  left  with  Hamersley:  and 
accep|;ed  draughts  to  the  amount  of  1000^  Hamersley  says, 
he  delivered  the  bonds  to  the  annuitants ;  and  they  delivered 
up  their  securities,  and  particularly  the  assignment  of  the  an- 
nuity given  to  the  Plaintiff  by  the  will  of  Lady  W.,  to  be 
cancelled ;  and  that  be  left  the  bond  to  Curtis  with  Wallace, 
his  agent,  to  be  delivered  to  him  when  he  should  agree  to 
accept  it.  Doctor  Graham  died,  before  Curtis  accepted  it; 
which  he  did  afterwards;  and  the  bond  was  afterwards  de- 
livered to  him*    Doctor  Graham*^  executors  p^d  off  the  other 

bonds; 
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1701.  bonds;  but  made  a  difBculty  as  to  that  to  Curtis;  unless  he 
would  deliver. up  his  security  to  them^  instead  of  delivering  it 
up  to  the  Plaintiff  to  be  cancelled.  A  purchaser  of  Curtis'^ 
interest  sued  and  recovered  upon  Doctor  Crraham's  bond* 
Hamersley  applied  to  one  of  the  executors;  and  says,  he 
satisfied  him,  that  the  securities  were  to  be  cancelled ;  and 
that  the  executor  said,  he  would  write  to  the  steward  to  pay 
the  arrears  then  due ;  and  proposed  that  the  annuity  should 
be  assigned  to  Hamersley  to  be  preserved  for  the  Plaintifl^ 
Hamersley  says,  that  Doctor  Graham  never  expressed  any 
other  object  than  to  relieve  the  Plaintifi^,  and  exonerate  the 
rent-charge.  It  was  insisted  for  Defendants,  that  the  rent- 
charge,  having  been  redeemed  with  Doctor  Graham's  money, 
was  to  be  considered  as  redeemed  for  the  benefit  of  the  estate : 
and  that  the  executors  of  Doctor  Graham  are  entitled  in 
equity  to  the  benefit  of  these  securities;  as  representing  cre- 
ditors having  accepted  Doctor  Graham's  bond  asa  satisfaction 
for  their  debts ;  and  are  to  be  redeemed  before  the  Plaintiff's 
demand:  and  as  to  Curtis's  interest,  that  Doctor  Graham's 
bond  was  deposited  with  Hamersley  as  agent  for  him ;  to  which 
agency  an  end  was  put  by  the  death  of  Doctor  Graham.  The 
Counsel  for  Plaintiff  agree,  that  Doctor  Gra/tam  could  not 
have  been  compelled  to  do  any  act  to  complete  his  voluntary 
bounty;  but  insist,  that  he  had  completed  the  bounty,  he 
intended,  and  could  not  recal  it;  and  particularly  his  ex- 
ecutors could  not.  At  law  these  bonds  must  be  considered 
as  escrows,  to  be  delivered  to  the  obligee  upon  perform- 
ance of  the  condition ;  and  then  they  take  effect  from  their 
original  sealing  and  delivery:  and  the  rule  of  law  is,  that 
*  though  the  obligor  and  obligee  are  bodi  dead  before  the  con- 
dition performed,  yet  upon  performance  of  it  the  bond  is  good 
Bond  deliver-  to  charge  assets.  Peryman's  Case,  5  Rep.  84.  b.  was  cited  as 
ed  to  a  third     an  authority  for  this.     In  that  case  it  was  taken  as  clear  law, 

that  it  is  good  notwithstanding  the  death  of  either.  There  is  a 
strong  case  to  the  same  effect  in  the  argument  of  Froset  v» 
WaUhe,  Bridg.  Rep.  1.  firom  the  Year  Book,  27  Hen.  VI,  7. 

of  condition, 

takes  efiect  on  performance  from  original   sealing  and  •  delivery,  though 

obligor  and  obligee  both  dead. 

Bond  hy  f&mc  delivered  to  a  stranger  before  her  marriage,  to  be  deli<« 
vered  on  condition  good,  though  condition  performed  after  marriage. 
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I  i^all  it  a  strong  case^  because  of  the  alteration  of  situation  by         1701. 

marriage.    The  argument  there  was  upon  the  effect  of  the 

death  of  tenants  of  the  manors  to  whom  there  had  been  a 

surrender  out  of  Court ;   and  proceeded  thus :  **  If  a/Sme  sole 

'*  do  make  an  obligation;  and  deliver  it  as  an  escrowl  to  a 

**  stranger  to  be  delivered  upon  condition;  and  she  marry,  or 

'*  die ;  and  then  the  condition  is  performed ;   and  the   bond 

"  deUvered ;  it  is  a  good  bond ;  and  so  it  is  resolved  in  Brag's 

"  CasCf  and  in  Butler's  Case  also:  and  it  is  not  like  to  a 

**  feoffment  with  warrant  of  attorney  to  make  Uvery ;  or  a  grant 

*^  of  a  reversion;  and  the  feoffor  die  or  take  husband  before 

'^  livery  or  attornment:   for  there  nothing  passeth  imtil  the 

'*  livery  or  attornment  according  to  Littleton:  and  feoffee,  if 

"  he  enters,  is  but  tenant  at  will;  and  it  lies  in  the  power  of 

*'  the  grantor  to  countermand  it/l    Thb  is  an  answer  to  what 

was  insisted  upon  for  Defendant,  that  Hamersley  was  but  an 

agent:  in  the  judgment  of  the  common  law  he  was  not  an 

agent,  but  in  nature  of  a  stranger ;  and  the  authority  was  not 

countermandable  and  determinable.     The  bond  intended  for 

Curtis  was  one  of  Dr.  Grahams  as  much  as  any  of  the  rest : 

It  was  recovered  upon  as  such.     It  was  not  impeached  by  the 

executors  either  at  law  or  in  equity.     Plaintiffs  security  was 

actually  cancelled.     If  the  Plaintiff  had  been  obliged  to  apply  to 

a  Court  of  Equity  to  compel  llamersley  to  go  on  to  redeem  the 

annuity,  these  questions  oiHamersUys  agency,  &c.  might  have 

been  very  material:  and  he  might  have  been  told,  that  a  Court 

of  Equity  does  not  interfere  for  volunteers.     But  this  Plaintiff    Conrt  of 

comes  here  in  a  much  better  situation,  being  in  possession  now  Equity  does 

of  the  annuity  free  from  incumbrances;  and  asking  the  ordi-  "®^  interfere 

nary  relief  given  by  the  Court  in  similar  cases.     Defendants 

are  endeavouring  to  undo,  what  was  done  at  law,  or  to  raise  an 

equity  upon  it  to  oppose  the  Plaintiff.     They  cannot  undo    Payment  in 

what  was  done  at  law ;  let  us  see  then,  whether  they  can  raise  ''^™®  ®*  -^• 

an  equity.     Ordinarily  speaking  paymefit  made  with  my  money  ^*       *.*  ™^ 

nev  rsiises  a 
and  in  my  name  to  another  person  raises  a. trust  for  me:   but  *      •.  u^a  ^ 

that  is  only  an  equity,  which  may  be  r^butt^d  by  evidence.  |g  g^  equity 

Here  the  evidence  is  all  of  one  side.     Hamersley  says,,  that  all  which  may  be 

Dr.  Grahanis  preceding  bounty  was  not  a  bargain.     He  might  rebutted  by 

have  taken  the  opportunity  to  relieve  his  estate  from  this  in-  evidence. 

cumbrance:  but  there  is  no  evidence  of  such  a  design.    Ha^ 

mersley 
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Inersley  eaysi  his  object  was  to  disencumber  the  annuity  fer 
the  Plainiiffy  not  his  own  estate  for  himself;  and  it  is  hardly 
to  be  imputed  to  a  man,  who  acted  with  so  much  generosity, 
that  he  intended  to  take  the  annuity  to  himself  without  first 
^curing  an  adequate  provision  for  the  son  of  his  father's  elder 
brother,  who  had  very  little  other  provision.  As  to  the  execu- 
tor's claim  by  payment  of  any  of  these  bonds ;  it  was  properly 
asked  for  the  Plaintiff,  for  whose  benefit?  They  could  not 
buy  it  for  the  next  of  kin ;  nor  lay  out  the  testator^s  money 
for  the  remainder-man  in  tail.  Upon  the  whole  we  think,  the 
maintiff  is  entitled  to  the  assistance  of  a  Court  of  Elquity  to 
secure  to  him  the  benefit  of  this  annuity :  But  there  is  a 
diflSculty  as  to  the  particular  decree.  Defendants  have  pro- 
'perlj  waived  the  objection,  that  the  heir  at  law  of  Lady  W.  is 
not  before  the  Court:  but  still  there  is  a  difficulty  to  make  a 
regular  decree,  such  as  ought  to  be  made ;  because,  properly 
speaking,  we  should  now  execute  this  trust :  and,  to  do  that 
we  should  have  had  the  heir  before  the  Court,  and  the  wiR 
established ;  so  as  to  execute  it  in  ioto,  and  not  by  piecemeal. 
Another  difficulty  also  was  properly  waived  by  the  Plaintiff: 
namely,  the  demand  made  of  the  arrears  in  the  life  of 
Dr.  Graham,  upon  observing  that  he  had  acted  with  so  mudi 
bounty,  that  it  could  hardly  be  considered  as  open  to  a  de- 
mand for  arrears  in  his  life ;  therefore  it  was  waived.  The 
Court  has  no  difficulty  in  directing  the  arrears  of  the  annuity 
since  his  death  as  against  Sir  James  Graham.  But  the  diffi^ 
culty  as  to  securing  the  payments  to  the  Plaintiff  will  stiH 
occiur.  If  it  was  a  general  decree  for  the  execution  of  the 
trust,  probably  the  Court  would  have  directed  all  the  usual 
clauses.  With  regard  to  the  farther  security  of  this  Plaintiff, 
the  parties  must  by  agreement  among  themselves  settle  it,  or 
with  the  interposition  of  the  Court:  or  else  the  Court  must, 
as  he  has  not  taken  the  proper  course  by  bringing  the  heir  at 
law  before  the  Court,  Teave  that  part  of  the  case  untouched. 
As  to  the  rest,  the  trustee  must  have  costs  against  the 
Plaintiff  (99);  and  the  Plaintiff  must  have  those  and  his  own 
agaiQst  Sir  James  Graham. 


Mr.  Burton,  for  Plaintiff,  offered  to  take  security  by  bond 
of  Sir  James  Graham:  and  it  was  ordered  to  stand  over  in 
order  to  have  that  proposal  made. 


(00)  Beameton  Costs,   J  46. 


CASES  is  CHANCERY.  277 


LILLIA  V.  AIREY.  1791  • 

March  5/A« 
JTILEANOR  AIRE  Y  being  entitled  under  articles  of  sepa-    Creditor  of 

ration  from  her  husband  to  80/.  a  year  went  to  live  with  wife  has  a 
Mrs.  LUlia  the  Plaintiff  m  1774;  and  contmued  with  her  till  "g^*  inequity 
1782:  when  she  became  a  lunatic;  upon  which  her  husband  agamstherse- 
took  her  away ;  and  placed  her  in  a  proper  situation  at  40^      rt  •       A 
a  year.     Plaintiff  brought  the  bill  for  an  account  of  what  was  grrainst  hus- 
due  to  her  from  Mrs.  Aire^  for  lodging,  board,  physicians  and  band  in  re- 
other  necessaries ;  and  to  have  a  receiver  appointed  of  the  spect  of  it, 
profits  of  her  separate  estate,  consisting  of  the  rents  of  salt-  bat  not  beyond 
pans,  and  other  premises;  and  to  be  paid  out  of  them  her  ^^>  ^J  notice, 
demand  with  costs ;  and  for  an  injunction  to  prevent  any  con-      wntitf  with 
veyance  of  her  estate.    Mrs.  Airey  had  before  her  lunacy  ^     «^     n 
given  the  Plaintiff  her  bond  for  66/. :  but  Plaintiff  had  gone  ^^  ^f  ^^ 
into  evidence  to .  shew,  that  a  great  deal  more  was  due  for  wife,  a  very 
lod^ng,   board,  cloaths,  physicians,  money  lent,  and  other  weak  woman, 
articles :  and  that  the  husband  had  promised  to  increase  her  advanced  to 
allowance  to  100/.  a  year;  but  that  promise  was  denied  by  the  "®'*  wantonly 
answer.     Plaintiff  had  also  gone  into  a  great  deal  of  unneces-      ^^^  u^  '  i, 
aary  evidence  to  shew,  that  the  wife  was  not  really  mad;  but  JL-j^i^  j  ^ 
diat  it  was  a  pretence  made  by  the  husband  from  sniister  ^^gm  q^^  j^ 
motives.    For  Defendant  it  was  proved,  that  a  sum  greater  mand,  she 
than  the  demand  was  paid  into  the  hands  of  Plaintiff  for  ttte  could  make 
wife  by  a  person,  who   paid  her  annuity  half-yearly;    and  ®^*>  ***^  ^**" 

Plaintiff  brought  down  receipts  from  the  wife.  ™"®^  wiihoni 

aocpont,  the 

value  being 
Mr.  Mansfield  and  Mr.  Pcnblanque^  for  Plaintiff.  trifling. 

£S0  a  year  was  too  small  an  allowance.    The  husband  was 

bound  to  support  the  wife* 

Solicitor  General  and  Mr.  JRidiey^p  for  Defendant. 
Plaintiff  must  first  discharge  herself  from  the  sums,  she 
received;  which  exceed  the  demand.  Wben  the  state,  the 
wife  *  was  in,  made  it  necessary,  her  husband  took  her  home;  [  ^911%  ] 
and  placed  her  in  a  proper  situation.  l?he  agreement  for  the 
separate  maintenance  therefore  must  fail^  whea  it  becomes 
impossible  for  her  to  enjoy  it  any  longer.  To  charge  the 
Defendant  Plaintiff  must  shew,  that  he  paid  away  her  sepa- 
rate 
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1701. 


LilXiA 

AlRRT. 


Husband  a 
fomal  party 
to  bill  against 


rate  estate  in  prejudice  of  Plaintiff's  right,  having  notice  at 
that  right.  One  charge  made  by  Plaintiff  is  114/.  for  glasses 
and  china  broken  by  the  wife.  There  is  a  will  made  by  her 
in  favour  of  the  Plaintiff. 


liord  Chancellor. 
This  is  a  miserable  cause.  The  parties  have  already  spent 
here  a  great  deal  more  than  the  money  in  dispute.  It  is  inn 
possible  for  me  to  send  such  matters  as  these  to  an  account* 
The  Plaintiff  has  gone  into  a  vast  deal  of  evidence  about 
Mrs.  Airey\  madness.  That  is  quite  immaterial  to  her  pointy 
which  is  the  same  either  way.  Upon  the  question/ whether  a 
creditor  has  a  right  against  the  separate  estate  of  a  wife,  and 
against  the  husband  as  allowing  it  to  her,  my  opinion  is,  that 
f/nmiL  fade  a  creditor  has  such  right.  The  question  here  is^ 
whether  Plaintiff  did  not  advance  to  her  wantcmly ;  for  she 
appears  to  have  been  a  very  weak  woman  always.  In  point  .of 
equity,  as  far  as  her  separate  maintenance  goes,  her  creditors 
have  a  right  to  be  paid  in  equity ;  though  in  point  of  law  she 
b  not  otherwise  a  fime  sole.  She  ccmtracted  the  debt,  while 
in  possession  of  SOL  a  year.  Her  husband  withdrawing  the 
contract  afterwards  may  be  a  more  difficult  pcint.  Her  bond 
wiU  operate  as  a  confesLn  of  her  debt,  «up^g  her  at  the 
time  clear  enough  to  confess  it,  if  to  no  other  effect.  But  it  is 
out  of  all  sight  to  go  upon  the  husband  beyond  her  separate 
allowance,  when  the  Plaintiff,  knowing  she  had  a  separate 
allowance  from  her  husband,  suffered  her  to  run  in  debt 
beyond  that.  She  cannot  possibly  go  beyond  it.  The  hus- 
band is  more  a  formal  party  than  any  thing  else;  for  Plaintiff 
really  goes  against  the  wife  in  respect  of  her  separate  estate. 

wi  e  m  resp  c    |£  ^^  allowance  was  too  little,  the  husband  ought  to  have  been 
of  separate 

estate. 


applied  to,  remonstrated  with,  and  consulted  upon  it  (100). 


Costs  refused.       The  bill  was  dismissed ;  and  without  costs  upon  suggestion 

of  Counsel,   that  Plaintiff  was  very  poor;  and  the  SoUcitor 
General  sdying,  he  did  not  believe,  she  could  pay  costs. 


(100)  See  the  note,   post,  Vol.  V,  17,  to  Chanaing  v.  Par- 
iOHuge, 
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LEACROiFT  v.  MAYNARD.  1791. 

PEARSON  V.  LEACROFT.  ^^rch  sth. 

^ESTATOR  by  win  in  1772  declared,  that  all  his  debts    Tettotor,  de- 

should  come  out  of  his  real  estate,  and  not  out  of  his  per-  claring  his. 

sonal.     He  then  gave  to  Pearson^  sen.  his  undivided  third  part  ^^"^  ibould 

of  an  estate  in  A.  for  life :  then  to  the  wife  of  the  said  Pearson   . 

the  real  estate, 
an  annuity  of  30/. :  and,  subject  to  those  interests,  gave  all  his      .  ^ 

real  to  three  trustees  upon  trust  to  sell,  and  apply  the  produce  gonal.  gave  the 

in  the  following  manner ;  viz.  to  pay  to  Pearstm,  jun.  and  some  real  to  trus- 

other  persons  300/.  each,  payable  at  21 :  to  the  trustees  50/.  tees,  charged 

each,  and  their  costs  in  the  execution  of  the  trust,  to  be  pre-  ^^  *®™®  ^^har 

ferred  to  the  other  legacies :  then  to  the  Foundling  Hospital  ".'■***®  *^*"  • 

SOOO/.  to  the  Hospitals  of  Leicester  and  Stafford  1000/.  each:  ^     '    «   ^ 

to  eacu  tms- 
and  the  surplus  to  such  charitable  uses  as  the  Lord  Chancettor  .        -n     ^* 

upon  petition  should  direct.  Afterwardsby  a  codicil  be  revoked  cil  he  removed 

ihe  legacy  to  one  of  the  trustees ;  and  substituted  in  his  place  one  trustee ; 

another  trustee;  to  whom  he  gave  the  same  legacy  of  50/.     In  and  revoked 

the  same  codicil  he  revoked  the  legacies  to  the  Foundling  Hoe-  his  legacy ;  ap- 

pital,  and  the  Hospitals  of  Leicester  and  Stafford;  and  gave  V^^^^^^Z  an- 

othfii*  with  the 

1500/.  to  the  Foundlinff  Hospital ;  500/.  to  the  Infirmary  of  . 

.     .  same  legacy. 

Nottingham^  and  a  sum  to  be  distributed  among  the  poor  of  He  revoked  all 

the  parish  of  aS .     The  first  of  these  clauses,  as  they  stood  i\^q  charitable 

m  the  paper,  was  upon  the  bill  of  the  heir  at  law  to  have  legacies ;  an4  ' 
the  charitable  bequests,  as  far  as  they  affected  the  real  estate,  gave  a  less  le- 
declared  void  under  the  Mortmain  Act ;  and  for  an  account  of  fif^^J  ^  ^^^  ®f 
the  debts  and  legacies,  and  of  rents  and  profits  received  by  cuamics, 

the  trustees;    and   to  have   those   applied  in   discharge    of  ^  h    th 

the  debts  and  legacies,  as  far  as  they  would  go;  and  upon  new* charitable 
payment  of  the  rest  to  have  the  real  conveyed  to  the  Plaintiff,  legacies,  with- 
The  bill  in  the  second  cause,  which  was  in  fact  filed  before  out  specifying 
that  of  the  heir,  was  for  establishmg  the  will,  and  carrying  the  any  fund :  AU 

trusts  into  execution.  ^®*^  ^  ^® 

charged  on  the 

Attorney  General^  for  the  Charities.  d  th      f ' 

In  the  codicil  testator  did  not  charge  the  legacies  upon  the  ^^:^^  ^^  ^  ^^ 
land :  there  is  nothing  said  in  it  about  land.    It  seems,  as  if  he  charitable  le- 
knew,  the  manner,  in  which  he  had  disposed  before,  would  not  gacies. 
be  supported  in  this  Court.     The  second  legacy  to  the  Found- 
ling Hospital  is  therefore  a  pecuniary  legacy;  and  jnust  come 
Vol.  I.  U  out 
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1791.  out  of  the  personal  estate ;  that  not  being  exempt  from  legak 

1  ^^"^*^  cieSj  but  only  from  debts*    The  other  legacies  are  to  charitieff 

^^  not  mentioned  before ;  and  have  no  connexion  with  the  former 

•  M AYN ARD.  part  of  this  will ;  but  are  dear  new  bequests. 

PSABSON 

^*  Lord  Cbancellor. 

You  must  also  contendi  that  the  legacy  of  50^  given  t9 

the  new  trustee^  substituted  in  the  place  of  him  removed,  shall 

eome  out  of  the  personal  estate*    I  think,  it  is  pushing  it  too 

fiur.    The  bill  of  the  heir  at  law  was  quite  unnecessary*    He 

Costs  given  out  might  have  come  under  the  other  biH.    As  to  the  costs,  I 

of  the  respee-  think  it  is  just,  that  the  costs  of  the  personal  estate  should 

tive  estates.       ij^me  ^m  ^f  the  personal;  those  of  the  real,  out  ef  the  real; 

aiid  then  the  costs  of  this  unnecessary  biD  by  die  heir  at  law 
will  fall  upon  the  real  estate  ( 1  )• 

(1)    Cooper  r.  Dm^,  3  ilfer.  ciaion  as  to  the  costs  of  the  biH 

164.    Posty  Crowder  v.   Chwef^  by  the  heir  is  rather  singolav. 

Vol.  II,  449.    Mr.  Beamei  (o»  See  176.     Baievi  v.  Smru,  post, 

(%ilf,  90)  observes,  that  this  de-  Vol.  XIV,  3ia 


it^km.  YEATES  V.  GROVES. 

fiolder  of  a  T^AJVSONy  a  brewer,  being  indebted  to  Yeaies  and 
Aote  gave  it  up  Browne  in  454?.  upon  a  note  of  hand  and  interest,  on 

on  receiving  an  ^^^  gSth  of  May,  1788,  entered  into  partnership  with  Groves  and 
^'f^'f  ^  ^  DicWiwow.  By  agreement  they  were  to  carry  pn  the  trade  in 
chase-monev  *^^  brew-house  at  Dawson  dX  Kensington  ;  the  dwelling-house, 
It  was  not  ac-  which  ^  he  held  under  the  same  lease,  was  to  be  for  his  sole 
cepted,  but  use ;  but,  in  case  he  should  retire  from  the  partnership,  the 
porchaser  ver-  other  partners  were  to  have  the  ofier  of  it.  In  1789  Dawson 
bally  agreed  to  retired;  and  it  was  agreed,  that  the  dwelling-house  should  be 
give  notice  to  ^ggigned  by  him ;  and  the  lease  was  deposited  in  the  hands  of 

a  o  t  w  en  jg^^^^^^^^  jp^j^  ^^  benefit  of  all  the  parties.  The  attorney  for 
fne  deeds  and  •  <•        i 

money  were       Groses  and  Dickinson  upon  searching   the  register  for  the 

read3\  He  did  County  of  Middlesex  found  a  mortgage  upon  this  property 
attend  accord-  o{  Dawson  s  for  SOOOL  Browne,  not  having  heard  of  this 
ingly ;  but  be-  before, 

fore  the  buai- 

ness  was  over,  drawer  was  arrested,  and  soon  after  a  bankrupt :  holder 
had  a  lien ;  the  order  not  being  given  in  eontemplaiioo  of  baokroptoy ; 
though  he  knew  dtawer  to  be  insolvent  at  the  time. 


CAdKS  m  CHAKCERY. 

Ibefore^  insisted  then  upon  payment  of  hur  dftbt;  and  imder 
att  agreemtot  in  Sep^enAer^  1789^  tbat  it  sltodld  be  paid  by 
Graved  and  Dickinson  oat  of  the  purehase-money  of  th6 
dfirelHng-hoiiiite,  after  discharging  the  incnmbrance  upon  it, 
Dawson  drew  an  order  (Erected  to  Oraves  and  Dickinson  td 
pigr  the  amoutit  of  the  nater  and  intereert  to  Broume  out  of  the 
purchase-money  for  Take  reeeired;  that  draught  to  be  a  dis- 
'  charge  to  them  for  so  much.  The  note  was  given  up  at  the 
mme  time.  That  order  was  not  accepted  in  writing;  but 
Groves  and  Dickinson  verbaAy  agreed,  that  when  the  assign- 
ments were  prepared,  and  the  purchase-money  to  be  paid, 
Broume  should  receive  notice  to  attend.  In  December y  1789, 
the  assignmentsr  being  prepared,  Broume  attended  in  conse* 
quence  of  notice ;  but  before  the  transaction  could  be  gone 
tChrough,  Dawson  i^ent  out  of  the  room,  and  was  arrested ; 
and  in  Januarj^,  1790,  a  commission  of  bankruptcy  issued 
against  him.  Yeates  and  Broume  filed  the  bill,  that  they 
might  be  declared  to  have  a  Hen  for  their  debt  upon  the 
purchase-money  after  satisfaction  of  the  mortgage  (S).  The 
bankrupt  by  answer  submitted,  whether  he  ought  to  have 
been  made  a  Defendant. 


2$0« 


1791. 


YEAtfiS 
V. 

Orovest. 


[  ♦281  ] 


Solicitor  General^  for  Plaintiffs. 
When  this  order  was  made,  the  bankrupt  was  so  far  solvent 
as  to  allow  it  to  stand  upon  the  ground  of  an  avaikble  transac- 
tion. It  was  near  three  months  before  the  bankruptcy.  The 
Defendants  agreed,  that  when  tl^e  assignment  was  prepared, 
Plaintifis  should  have  notice  to  attend,  and  receive  the  money. 

Attorney  General,  for  the  Assignees. 
The  evidence  is  not  sufficient  to  create  a  lien ;  for  they  de- 
clined to  accept ;  only  undertaking  to  give  notice  to  attend.  It 
supposed,  that  Dawson  should  continue  to  be  in  a  capacity 
to  receive  the  money ;  and  then  he  might  aay,  *'  pay  it  to 
•^^  Mr.  Browne f  which  will  be  the  same  thing  as  to  me."  He 
msM  in  very  bad  circumstances  at  die  time,  ifis  effects  do 
not  amount  to  above  700L ;  though  his  debts  are  10,000/. 
It  is  an  indioate  imperfect  transaction. 

(2)  The  mortgage  was  stated  to  have  beea  pai4. 

U2 


^ 


281 


CASES  IN  CHANCERY. 


1791. 


Yeates 

V. 

Groves. 
Order,   pay- 
able out  of  a 
particalar 
fond,  not  a 
bill  of  ei- 
cbaoge. 

[  ♦282  ] 


^    Lord  Chancellor. 

That  order  was  not  a  bill  of  exchange,  being  payable  ottf 
of  a  particular  fund.  The  bankrupt  seems  to  me  to  have  been 
competent  to  make  that  order.  It  never  has  been  thought 
even  in  the  highest  way  of  calculating  fraud  in  these  cases  (3), 
the  reasons  of  which  I  do  not  perfectly  assent  to,  that,  unless 
done  in  contemplation  of  actual  bankruptcy,  it  would  do :  for 
if  a  man  is  failing  in  his  circumstances,  that  is  very  good  reason 
for  pressing  him.  This  is  nothing  but  a  direction  by  a  man  to 
pay  *  part  of  his  money  to  another  for  a  foregone  valuable 
consideration.  If  he  could  transfer,  he  has  done  it;  and,  it 
being  his  own  money,  he  could  transfer.  The  transfer  was 
actually  made.  They  were  in  the  right  not  to  accept ;  as  it 
was  not  a  bill  of  exchange.  It  is  not  an  inchoate  busines3. 
The  order  fixed  the  money  the  moment  it  was  shewn  to  Groves 
and  Dickinson {4f).  The  bankrupt  must  have  his  costs;  he 
ought  not  to  have  been  a  party;  and  the  assignees  ought. to 
pay  the  costs,  the  defence  being  quite  groundless. 


For  the  Assignees. 
If  the  assignees  pay  costs,  there  will  be  nothing  left  fi^ 
the  creditors.    The  Plaintiffs  knew,  the  bankrupt  was  in  in- 
solvent circumstances. 


Lord  Chancellor. 
I  will  take  it  for  granted,  they  did  know,  he  was  insolvent; 
it  will  not  amount  to  any  thing.     I  know,  it  has  been  surmised, 
that  these  transactions  are  frauds  upon  the  bankrupt  laws.    It 
may  be  so,  if  in  contemplation  of  bankruptcy.    I  will  not  con- 
tradict 


(3)  The  effect  of  the  relation 
has  been  mach  coDtracted  by  the 
Stat  6  Geo.  IV,  c.  81,  s.  2,  de- 
claring, that  all  conveyances  by, 
all  payments  by  and  to,  and  all 
contracts  and  other  dealings  and. 
transactions  by  and  with,  any 
bankrupt,  bond  fide  made  and 
entered  into  more  than  two  ca- 
lendar moBlhs  before  ihe  issuing 


of  the  commission,  shall  be  valid, 
notwithstanding  any  prior  act  of 
bankruptcy  committed,  provided 
the  person,  so  dealing  with  the 
bankrupt,  had  not  at  the  time  of 
soch  conveyance,  &c.  notice  of 
any  prior  act  of  bankruptcy. 

(4)  Post,  Vol.  XIII,  122.    j& 
/Mir^e  AldersoH,  1  Madd.  63. 
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Itadict  it  now;  especially  as  it  is  not  before  me.     But  it  is  1791. 

admitted,  the  evidence  does  not  go  to  that.    They  must  pay  v^^^^^ 

liie  costs.   They  ought  to  have  been  consulted,  before  this  suit  |^. 

was  defended.    They  must  pay  over  the  costs  to  Groves  and  Ghovbs. 

IHctinsan,  because  they  were  necessary  parties :  but  not  those  Costs  given, 
to  the  bankrupt ;  as  he  was  not  a  necessary  party. 


GREEN  V.  SCOTT.  ^7^1. 

March  8M. 
nPESTATRIX  by  will  desired,  that  her  estate  as  soon  after    Testatrix  di- 

her  death,  as  conveniently  could  be,  might  be  realized  rected  all  her 

into  cash ;  *'  and  if  it  shall  amount  to  20,000/.  I  leave  it  thus ;  estate  to  be 

**  if  less,  my  will  is,  that  it  may  go  in  similar  proportions."  ^^rned  into 

She  then  gave  some  small  legacies ;  '^  and  after  paying  debts,  ^^  *    ] 

"  and  funeral  charges,  the  residue  of  my  estate  I  leave  thus;  «^  ^^^,  ^ 

®    '  ^  ^  '  20,0001.  to  go 

•^  to  be  divided  in  sixteenths ;"  which  she  gave  to  her  executors  ^jj^g .  j£  j^gg 
in  trust  for  her  mother  at  Bombay,  as  to  two-sixteenths  for  her  in  similar  pro- 
life  :   two  to  her  friend  Jackson :  five  to  his  wife :   *  four  to  portions :  then, 

her  friend  Mrs.  W- :  and  the  rest  to  different  persons :  but  r  ♦233 1  ^^^ 

aQ  the  shares,  except  that  to  the  mother,  were  given  absolutely.  ^^^j'  ^ 

She  desired,  her  executors  should  be  accoimtable  to  Jackson ;   ,  .       „      ,  ' 

debts,  «&c.  the 
but  not  to  any  heirs.     She  made  Jackson,  Scott  and  Martin  y^i^^  qC  1,^- 

residuary  legatees.    There  was  an  excess   beyond    the    sum  estate  in  six- 

of  20,000/.  of  about  1400/.    Mrs.  W afterwards  married  teenths;   two 

Green:  and  they  brought  the  bill  claiming  four-sixteenths  of  to  her  mother 

the  whole  property  of  testatrix  after  debts,  &c.  paid.  ^^^  ^^^*  ^^ 

others  to  dif- 

SoHcitor  General,  for  Plaintiffs.  absol  t  Iv 

Defendants  claim,  whatever  there  is  above  20,000/.  as  resi-  3]^^  then'made 

duary  legatees :  but  testatrix  meant  to  give  the  residue,  what-  three  resi- 

ever  it  might  be,  in  sixteenths;   though  she  computes  it  at  duary  legatees. 

20,000/.    As  the  two  shares  to  the  mother  are  given  to  her  The  shares 

pnly  for  life,  there  is  an  absolute  interest  in  them  to  satisfy  8'^®P  **■«  only 

the  residuary  clause.    It  is  said,  that  the  mother  died  before  ^  ^.^     »  0  •. 
,  .       ,        ,      .  ,  sobiect  to  the 

^e  testatrix ;  but  that  is  not  proved.  charees  •  all 

beyond   that 
goes  to  the  residuary  legatees. 

I^cgacy  decreed  to  fime  anxrtp  settlement  direeted. 
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AUofmey  Gemerml^  Mr.  Mam^Ud,  and  Mr.  Akmtnier,  lovir 
Defowianto, 
No  more  than  SOfiOOL  k  to  be  distributed  «  rixteenlhs  t 
wbich  isall,  tfaatwaaintcfided  to  be  dkpoced  ofl.  If  testatrix 
meant  that  sum  as  synoiq^iioiis  witb  the  whole  of  her  fortune, 
it  would  have  been  useless  to  ^e  the  residue*  It  b  plain,  she 
meant,  that  after  the  20,0002.  exhausted  something  should  re- 
main, which  she  gave  to  the  residuary  legatees*  The  excess 
arises  from  the  sale  of  some  trfadcets  by  auction,  which  pro^ 
duced  about  TOQiL  and  from  some  interest  due ;  these  she  could 
|iot  have  had  in  her  contempladon.  By  the  word  *'  residue^ 
she  must  mean  what  she  had  before  expressed  by  the  word 
*^  estate  r  which  she  calculates  at  i20,000^  but  does  not  sayy 
what  shall  be  the  case,  if  it  exceeds  that  sion.  She  has  used 
the  word  ^^renimt^  improperly. 


[♦»84] 


hard  Chancsllob. 
So  it  seems  to  me,  I  own.  I  suppose,  this  argumelkt  has  not 
cost  much ;  if  it  has,  Plaintiff  ought  to  pay  for  it.  They  mikst 
have  an  account  taken;  and  four-sixteenths  pf  the  20/XX)iL 
after  deducting  the  charges  upon  it,  declared  to  belong  to 
them*  The  residue  must  go  to  the  residuary  kgatees*  As  tQ 
the  legacy  swi  to  be  lapsed,  there  must  be  an  inquiry,  whether 
the  *  mother  died  befpre  testatrix.  As  this  is  the  c^se  of  ^ 
fime  covert;  let  the  Master  direct  a  settlement. 


1791. 
ftarek  8/A* 
If  defence  to 
bill  for  specii- 
00  perform- 
ance  of  agrees 


HILTON  r.  BARROW. 


I^ILL  for  specific  performance  of  an  agreement  for  purchase 
of  an  estate ;  that  Defendant  may  take  a  convejrance,  and 
pay  10,000^.  being  the  purchascrmoney.  The  answer  suggested 
some  claim  in  the  Crown,  or  in  Lord  Derby ^  as  grantee  pf  the 
h  A  Jtui  Crown ;  and  contained  at  length  several  opinions  of  Counsel, 
merely  on  upon  which  Defendant  grounded  his  refusal  to  tal^e  a  convey- 
waot  of  title  ^^^^ '  insisting^  that  PliMntiff  cannot  make  a  good  title.  Dcr 
in  vendor,  Doi-  fendant  also  filed  a  cross  bill  to  have  the  agreement  delivered 
feodant  oogbt  up  | 

to  rest  on  his 
sptwer,  and  not  file  cross  bill  to  have  it  delirc^r^d  up,  or  to  prevcot  ai| 

acUpQ ;  for  PlaintliT  caimot  succeisU  at  law* 
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ap:  and  made  the  Attorney  General  and  Lord  Derby  De- 
foidants ;  and  prayed,  that  they  Bnght  disclaim  any  interest 
in  the  estate. 

Solicitor  General^  for  Plaintiffs  in  the  original  bill. 
The  cross  bill  ought  to  be  dismissed  with  costi  on  account 
ef  tiie  extraordinary  nature  of  it 

Lord  Chancellor. 
The  cross  bill  filed  to  have  the  agreement  delivered  up  it 
not  purely  a  cross  bill ;  but  that  Plaintiff  shall  not  hxAA  it  so 
4fi  to  bring  an  action  upon  it.  Can  I  aay  any  thing  as  to  that 
without  hearing  the  title  ?  If  it  depends  upon  the  mere  want  of 
title,  the  whole  bill  is  nonsense ;  and  ought  to  be  dismissed 
with  costs,  unless  there  was  firaud  in  the  transaction :  for,  if 
Plaintiff  cannot  make  a  good  title,  he  cannot  succeed  in  an 
action ;  then  why  deliver  it  up  2  If  Plaintiff  in  the  cross  bill 
means  noiftiore  than  to  have  it  delivered  up  for  want  of  a  title, 
why  did  he  not  answer,  and  rest  upon  his  answer?  I  think,  it 
is  not  necessary  to  set  forth  all  this  history  of  transactions  with 
attomies  and  opinions  of  Counsd  in  the  answer;  which,  I  sqp* 
pose,  is  all  repeated  in  the  cross  bilL  The  effect  of  it  runs 
pleadings  to  a  great  length.  A  man  may  as  well  insert  the 
history  of  his  whole  life.  The  true  way  of  pleading  is  to 
plead  facts.  Refer  *  it  to  the  Master  to  see,  wheth^  a  good 
title  can  be  made. 


88ft 
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Hii/roN 
Barjuiw^ 


[♦285  3 


For  Defendant  to  the  original  bill  was  cited  Marlow  v.  Smith,  True  way  of 

2  P.  WiU.  198,  that  the  Court  is  very  unwilling  to  make  a  pur-  pleading  is  to 

chaser  take  a  title,  about  which  there  is  any  doubt :  and  lliere  P*®*"  facta, 
it  is  stated,  that  opinions  of  Counsel  were  taken* 


STRATTON  v.  BEST.  ^Wl. 

Merck  17/JL 

JOHN  LIGHT  in  17&1<  suffered  a  recovery  of  the  manor    Election  to 

o(  B ;  though  in  fact  he  was  entitled  only  to  a  part  take  under  or 

of  it.     He  afterwards  made  a  will,  devising  in  general  terms  "^  <>pp08flion 

all  his  real  and  personal  estate  to  trustees,  &c.  ^,   , 

^  omy  be  com* 

polled  upon  something  in  the  wiU,  not  dekm. 
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Stratton 

B£ST. 
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Mr.  Miifordy  for  infants,  made  a  question,  whether  as  tes^ 
tator  supposed  himself  entitled  to  the  whole  manor,  whidt 
was  proved  by  the  evidence,  that  was  not  sufficient  to  put 
legatees  to  election. 


[  ♦286  ] 


Lord  Chancellor. 
I  think,  testator  did  at  the  tune  of  the  recovery  suffered 
consider  himself  as  having  a  power  to  dispose  of  the  whole 
estate ;  but  can  I  construe  it  so,  unless  there  is  something  in 
the  will  to  shew  it  ?  Suppose  White-acre  and  BJack-^icre;  and 
that  testator  has  a  disposing  power  over  one,  and  not  over  the 
other;  can  the  Court  admit  evidence  dehors  the  will  to  shew 
testator's  conceit  about  it?  I  admit,  you  have  proved,  that  in 
1764,  when  the  recovery  was  suffered,  he  took  himself  to  be 
master  of  the  whole.  I  have  no  doubt,  but  that,  if  he  had 
been  asked,  when  he  made  his  will,  whether  he  did  not  mean 
the  whole,  he  would  have  said,  yes :  and,  if  desired  to  put  in 
a  description  of  it,  he  would  have  done  so:  that  I  believe  upon 
the  evidence,  you  have  brought.  But  to  do  this  I  must  say, 
that  evidence  dehors  the  will  of  testator's  opinion  at  any  time 
may  be  produced ;  and  I  do  not  think,  that  is  the  law  of  the 
Court.  All  the  argument  in  Noys  v.  Mordaunt  {&)  and 
the  whole  suite  of  cases  upon  this  subject  have  turned  upon 
the  expressions  of  the  will.  If  I  was  to  *  receive  evidence 
of  the  testator's  fancy,  it  would  introduce  a  very  desperate 
rule  of  property  in  this  Court  (6). 


(5)  2  Vem.  681.  Upon  the 
Poctrine  of  Election,  see  the 
notes,  post,  5^3, 7. 

(6)  See  1  SiwanstfMf  page  402. 


Mr.  Swanston^s  observation  in  the 
note  upon  the  cases,  that  have 
broken  in  npon  this  decision. 


1701. 
March  22d. 
Interest  of  re- 
sidae  of  per- 
sonal estate, 
given  by  will 


EVEREST  f>.  GELL. 

THESTATOR  directed  the  interest  of  the  residue  of  his 

estate,  which  was  all  personal,  to  be  paid  to  Mary  Read 

for  Ufe ;  and  then  gave  the  residue  to  her  two  nieces ;  ^*  but  if 

"  they 


tq  a  woman  for 

lifei  t^en  the  residno  to  her  nieces,  if  they  die  without  issue,  over :  the 
last. limitation  over  is  too  remote ;  and  on  death  of  the  aupt  the  nieces  tako 
the  whole. 
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''  they  die  without  issue/*  over.  On  the  death  of  the  aunt  one 
of  the  nieces  and  her  hushand  brought  the  biD  on  the  ground 
4^  the  remoteness  of  the  Umitation  over,  praying  that  Plaintiffs 
and  the  other  niece  might  be  declared  entitled  to  the  whole. 
The  accounts  were  directed ;  and  upon  farther  directions  after 
the  report  the  reserved  question  was,  whether  the  limitation 
over  upon  the  event  of  the  death  of  the  nieces  without  issue 
was  too  remote. 

Mr.  King,  for  the  limitation  over. 
The  Court  will  go,  as  far  as  they  can,  in  favoiur  of  the  limita- 
tion over,  if  they  can  see  any  intention  to  confine  the  words  to 
■dying  without  issue  at  the  time  of  the  death :  Doe  v.  Lyde, 
1  Term  Rep.  B.  R.  593. 

Lord  Chancellor 
Was  at  first  inclined  to  think .  this  the  same  sort  of  case 
as  Forth  v.  Chapman^  1  P.  WiU,  663,  and  asked,  what  the 
words  were  in  that  case. 

Mr.  Lloyd  said,  the  words  there  were  **  leaving  no  isstter 
It  was  admitted,  that  there  did  not  seem  to  be  any  thing  in 

this  win  to  shew,  testatpr  meant  d^ing  without  issue  at  the 

time  of  the  death. 

Lord  Chancellor. 
All,  that  was  determined  in  Doe  v.  Lyde,  was,  that  the 
Court  would  not  imply  an  estate  tail.    The  nieces  must  be 
declared  entitled  to  the  whole  (7). 


1791. 


(7)  SjBe  the  cases  collected 
by  Mr.  Cox  in  the  note  to  Au 
kinson  v.  Hutchinson^  3  P.  Will. 
262 ;  and  Mr.  Sanders^s  notes  to 
Beauclcrk  v.  Dormer^  2  Atk.  308. 
Feam/f^sExec,  Dev.  161  ^c.  4th  ed. 
hy  Mr.  Powell,  Jacobiv.Amyatt, 
ABro.  C.C.Ml.  Po8t,Vol.XIII, 
479,  n. ;  and  the  followlDg  cases 
in  this  work  :  Chandleu  v.  Price, 
9radUy  v.  Peinoto,  III,  99, 324 ; 
and  the  note,  in  p.  102.  Yottnge  v. 
Combe:  Thelltisson  v.Woodford, 
the  great  modern  case  of  per- 
petuity, IV,  101,  227.    RawUiu 


V.  Ooldfrap,  V,  440.  Croohe  v. 
VeVandeSf  Boehm  v.  Clarke, 
IX,  197,  680.  Kirkpatrick  v. 
KUpatrick,  XIII,  476.  Barlow 
V.  Salter,  XVII,  479.  SUon  v. 
EoMon,  Bennett  v.  EarlqfTanker-' 
ville,  Bonn  v.  Penny,  Broumcker 
V.  Bagot,  XIX,  73, 170, 645, 674. 
1  JIfer.  20,  271.  Ma$9eyY.Hudr 
•on,  Leake  v,  Rolnn$on,  2  Merm 
130,  862.  Briiton  v.  Twining, 
3  ilfer.  176.  Beard  v.  fVettoQttf 
6 Taunt.  303.  6  Bam.  ^Ald.  801. 
1  Turn.  26.  Qa^ler  v.  Cadby^ 
1  Jac.  ^G. 


EVBRBST 
V. 

Oelu 


887  CASES  IN  CHANCERY, 

19»l.  EAST  INDIA  COMPANY  v,  HENCHMAN. 

Demurrer  al-  ^pHE  bHI  was  for  an  account  of  all  sums  di^burs^  and  re« 
lowed,  the  bill  ceived  by  Defendant  on  account  of  certam  contracts  menr 
not  connecting  tSoned  in  it;  and  that  he  might  be  declared  a  trustee  of  al} 
the  fraud  with  profits  appearing  on  the  account  to  have  been  made  by  those 
the  transaction  contracts ;  and,  after  deducting  all  bond  fide  payments  made 
ra  oien  y.  y^^  \am^  that  he  might  be  decreed  to  pay  the  same  to  the 
ch  "^^e  of  com-  ^'^^^''ffs  ^*  interest  at  12  |>er  cetU.  (8).  The  1^  charged, 
bination  to  de-  ^^^^  ^  Defendant  went  out  to  India  ip  )765  as  a  writer  in 
fraud  too  loose,  the  service  pf  the  Company;  and  stated  the  usual  covenants 
Charge,  that  entered  into  by  the  servants  of  the  Company;  that  he  remained 
Defendant  was  there  in  their  service  till  1780,  when  h^  returned  toJSngland; 
appointed  re-  and  went  out  again  in  1785  in  another  capacity,  and  returned 
^ent  at  the  j^^  j^qq.  ^^^  ^^  j^yg  Defendant  being  appointed  resident  at 
^  ,  ^      the  Company's  factory  at  Moldah  at  a  monthly  salary,  which 

torv  at  M  not  ^^S^^  ^  haye  been  tidcen  as  a  fiiU  compensation  for  his 
a  sufficient  trouble,  entered  into  a  combination  with  the  Board  of  Trade 
charge,  that  at  Fori  Willianh  appointed  by  the  Company  1774^  to  defraud 
he  was  factor,   die  Company:  and  for  that  purpose  proposed  to  them,  that  if 

ihey  would  permit  him  to  enter  into  certain  contracts,  he  would 
let  them  have  certain  profits,  or  make  them  some  gratuity; 
and,  to  give  the  transaction  a  colour  of  fairness,  he  proposed, 
that  it  should  be  by  negotiation  by  letter :  that  by  means  of 
thb  collusion  with  the  Board  of  Trade  a  contract  took  place, 
by  which  he  was  to  supply  the  Company  with  all  the  silk,  he 
could  procure  for  three  years :  that  he  represented  in  his  let- 
ters, that  he  was  at  a  great  expence  in  instructing  the  natives 
to  twist  the  silk  in  the  ItaRan  manner ;  and  in  establishing  a 
manufactory,  erecting  works,  &c.  and  that,  as  he  was'  under 
the  necessity  of  alluring  and  persuading  the  natives  to  this 
new  mode  of  work,  the  quantity,  he  should  send  the  first  yeari 
would  be  very  inconsiderable ;  viz.  not  more  than  to  the  amount 
of  50,000  rupees :  that  the  Company  could  not  be  much  da« 
maged  by  taking  such  a  quuitity ;  but  though  he  made  those 
representations  by  his  letters,  he  was  at  the  time  of  the  con-t 
tract  prepared  to  deliver  a  much  larger  quantity ;  viz.  to  die 
amount  of  a  lack  of  rupees;  and  that  Raintiffs  could  not 
diapose  of  such  a  quantity;   that  be  got  the  silk  from  tlie 

natives 
(8)  The  rate  of  interest  at  Bengal 
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natives  «t  six  or  «ei¥en  sicea  nqiees  p^r  seer^  and  cWged 
tbe  PlaiBtiffii  ihirteea:  that  this  trade  was  verj  prpfitabla  till 
the  fippointment  of  the  Board  of  Triuiei  soon  afier  which  it 

• 

fell  off:  that  De£^ndaiit  had  covenanted  to  keep  hi  all  u^ 
stances  hooks  of  accounts ;  and  that  he  woold  not  charge  the 
Plaintiffs  with  krger  sums,  than  he  should  pay  upon  their 
account :  that  Plaintiffs  had  expressly  prohibited  any  i4  these 
4KMitrBctss  and  had  reserved  a  power,  that  notwithstaadjng 
fXefendant  should  have  passed  adcoimts  with  persons  in  India^ 
that  should  not  prevent  him  firom  accounting  to  them  upon 
W0  return;  and  that  the  profits,  he  made  by  this  transacOoOt 
amounted  to  60,000/. 

The  bin  was  very  long ;  and  contained  the  letters,  which 
jiassed  between  the  Defendant  and  the  Board  of  Trade  on 
the  subject  of  the  contract*  To  this  bill  there  was  a  general 
demurrer. 

Lord  Chancellor 
Upon  the  opening  found  great  fault  with  the  manner,  in 
which  the  bill  was  drawn ;  and  recommended  to  the  Counsel 
for  Plaintiffs  to  amend ;  but  they  declined  it,  and  pressed  for 
fL  decision. 

■ 

Mr.  MUfordg  for  the  demurrert 
This  is  not  a  subject,  upon  which  the  Court  will  entertain 
Jurisdiction  to  give  the  relief  prayed.  The  bill  respects  trans* 
actions,  which  took  place  during  the  first  residence  of  De- 
fendant in  India.  It  means  to  say,  that  the  Board  of  Trade 
empowered  by  the  Company  coHuded  with  the  Defendant  in 
a  contract  for  supplying  the  Company  with  silk  at  certain 
rates;  it  being  principally  his  own  mannfecture,  fer  which 
he  established  works:  that  notwithstanding  these  contracts 
entered  into  by  the  Board  of  Trade^  yet  Defendant  is  to  be 
considered  as  trustee  for  the  Company ;  and  is  to  derive  no 
;idvantage  from  the  transacUon^  The  bi)I  does  not  charge, 
(hat  he  acted  as  a  factor. 

Attorney  General,  Solicitor  General,  and  Mr*  Mansfield, 
for  Plaintiffi, 
Ppf$^ndant  aQt^d  expressly  contr^  to  his  covenant.   By  this 

combination 


rwi^ 


Saot  InM4 
COMFAHY 


980  CASES  IN  CHANCERY. 

1791.         combination  he  was  to  be  buyer  for  the  Company,  and  seller 


_        -.  for  himself.     The  profits  made  were  for  the  benefit  of  the 

East  India   ^  ,^.  i^  .  ,  , 

CoMPANT      Company,  whick  is  one  case:  the  contract  was  a  mere  colour^ 

V.  under  which  he  bought  firom  the  natives ;  and  under  pretence 

Hbnchman.   q{  supplying  the  Company  charged  them  nearly  double. 

Lord  Chancellor. 

I  wonder,  they  did  not  charge,  that  he  exercised  this  trade 

under  the  orders  of  the  Company ;  and  that  by  the  colour  of 

this  contract  he  took  the  profits,  as  if  it  was  his  own;  whereas 

it  was  the  trade  of  the  Company.    That  seems  to  be  the  na- 

Every  thing      tural  charge.    They  confess  every  thing  well  pleaded  by  the 

well  pleaded     demurrer.    The  question  is  as  to  the  point  of  fraud.     They 

18  confessed      i^^^^  stated,  that  the  object,  appearing  by  tlie  letters  a  fair 

^  '    transaction,  was  not  a  fair  transaction;  but  that  there  was  a 

secret  understanding,  by  which  Defendant  was  to  take  a  con- 
tract upon  terms,  both  parties  knew  to  be  injurious;  and  that 
both  were  to  share  the  benefit.      They  say,  this  was  the 
design:  but  it  is  not  clear  to  me,  that  they  have  connected 
that  design  with   the  contract  so   executed:    for   if  so,    it 
would  be  difficult  to  maintain,  that,  if  a  servant  enters  into  a 
contract,  by  which  he  is  to  gain  more,  than  according   to 
Servant  taking  honesty,  he  ought,  he  must  not  account.     That  point  will  do, 
by  collasion      if  charged  sufficiently ;  for  if  a  servant  will  by  collusion  take 
more  than  be-  greater  profits,  than  belong  to  his  office,  that  is  a  fraud,  upon 
^  ^      which  an  account  may  be  demanded.     It  is  so  also  in  the  case 

coant'  So  ^^  *  stranger;  for  if  a  stranger  enters  into  a  fraudulent 
mastastraneer  b^S^  ^^^^  ^  servant,  acting  on  behalf  of  his  master,  to 
upon  a  bargain  obtain  a  power  only  given  by  betraying  the  master,  an  account 
with  a  servant,  upon  that  fraud  could  not  be  resisted.  But  I  do  not  see,  that 
which  b  a  the  bill  has  charged  him  upon  that  head,  so  as  to  involve  him 
fraud  on  the  ^  ^  stranger;  nor  how  his  character  of  servant  will  involve 
p  *  .  him.  The  demurrer  only  drives  at  the  bill,  because  it  is  so 
•  h  h  ^^^S*  ^**  ^t  ^  ^^^  ^  intelligible,  as  if  it  had  consisted  of  only 
he  ouffht  to  twenty  lines.  If  being  a  factor  he  buys  up  goods,  which  he 
fornbh  as  fac-  ought  to  furnish  as  factor;  and  instead  of  charging  factorage 
tor,  taking  the  duty,  or  accepting  a  stipulated  salary,  he  takes  the  profits ; 
profits,   and  and 

dealing  with 

his  constituent  as  a  merchant  instead  of  taking  factorage  duty  or  a  sti- 
pulated salary,  mast  account :  So  must  a  mauufactarer  who  obtained  by 
coUusion  an  unfair  price. 
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and  deals  with  his  constituent  as  a  merchant,  that  is  a  fraud,  1791. 


Hbnchmak. 


upon  which  an  account  is  due.     If  as  a  manufacturer,  instead    „    ^"^^ 
of  demanding  the  price,  which  ought  to  be  made  by  a  rigid     Company 
adverse  bargain,  he  by  collusion  obtained  a  price,  he  ought    ^      v. 
not  to  have  had,  that  also  is  a  ground  for  an  account.     But 
my  difficulty  is,  whether  these  grounds  have  been  made  the 
subject  of  the  bill  distinctly  and  neatly.     One  has  been  made 
out;  which  is  the  charging  that  outrageous  price;  and  I  was 
at  first  inclined  to  think,  they  had  sufficiently  made  out  the 
other,  viz.  that  he  undertook  to  act  as  factor;  and  that  it  was 
Us  duty  to  buy  the  silk  for  them  in  that  manner,  and  upon 
their  account;  and  that  by  collusion  with  the  Board  of  Trade 
he  dealt  with  them  as  a  merchant,  and  not  as  factor;   and 
took  mercantile  profits  instead  of  factorage  duty.    But  I  now 
think,  that  saying,  he  was  appointed  resident  at  their  factory 
at  Moldahf   is  too  loose.    They  ought  to  have  pointed  out 
expressly,  as  I  have  stated.     If  these  things  were  properly 
charged,  I  do  not  see,  how  it  could  be  argued  for  him;  for  I 
agree,  they  might  be  made  a  charge ;  but  doubt,  whether  they 
are.     If  they  do  mean  to  charge  him  with  taking  mercantile 
profits,  why  do  they  not  say  expressly,  that  he  undertook  as 
factor  for  a  stated  salary;  and,  that,  instead  of  being  con- 
tented with  that,  he  charged  as  a  merchant,  which  was  inju- 
rious ?     But  it  is  sadly  pleaded  by  endeavouring  to  connect 
those    general  covenants  with  hb  appointment   to  the   fac- 
tory, and  to  connect  that  employment  with  that  of  buying 
the  silk ;  and  charging  loosely,  that  he  entered  into  a  combi- 
nation with  the  Board  of  Trade,  and  they  with  him,  is  not 
the  proper  manner  of  pleading:  there  is  no  good  sense  in 
it;  it  is  very  vexatious  and  absurd.    If  they  really  mean  to 
charge,  that  he  gave  advantages  to  the  Board  of  Trade,  why 
not  make  them  parties  also?    I  am  sorry  to  be  obliged  to  say, 
that  no  bills  in  this  Court  are  so  reprehensible  as  the  bills 
of  the  East  India  Company.     In  three  or  four  instances,  that 
I  have  known,  they  have  appeared  to  make  use  of  the  oppor- 
tunity, arising  from  their  monstrous  property,  to  very  vexa- 
tious purposes.    Allow  the    demurrer:    and    let    them  file 
another  bill  in  three  lines  to  liit  the  point;  instead  of  stating 
all  these  letters  to  shew,  that  transactions,  appearing  &ir, 
in  fact  are  not  fair.     Where  is  the  use  of  that?    What  is 
the  allegation?  (9) 

(9)  Kyves  v.  RyveSf  post.  Vol.  Ill,  343. 


im  CASES  W  CHANCERY. 

IWU  BROWNE  V.  SPOONER. 

Jfaydci. 
Dethd  ©r  an-    HPESTATOR  gave  by  will  an  annuity  of  50/.  to  be  pur- 

nnity  of  60/.  ctiased  by  his  executor  $  and  till  purchased  directed  his 

to  be  parchas-  executor  to  pay  the  annuitant  40/1  a  year.    The  executor 

ed  by  execu-  ^j^  ^^^^  purchase  an  annuity ;  but  paid  the  annuitant  50/. 

'         '  a  year  out  of  some  ground-rents,  part  of  testator^s  estate, 

was  lo  oav  an-  ^P^*^  ^^  account  directed   against  the  executor  with   just 

nuitant  40/.  a  dlowances  the  Master  refused  to  allow  him  more  than  40L 

year.  Execn-  a  year  in  respect  of  this  annuitant ;  upon  which  he  excepted* 
tor,  instead  of 

purchasing,  j^j  ChaKcellor. 

paid        .  a  rjij^g  person  entitled  to  the  annuity,  directed  by  the  will  to 

LtortTnter  ^  Purehased.  !»««  a  rig^*  to  have  it  purchased  forthwlA: 

Annuitant  en-  i*  >»"«*  ^  «<>>  '^  the  executor  Ead  perfonned  the  wffl.    He 

titled  to  40/.  P&l^  SOL  a  year  to  the  annuitant;   who  has  nothing  to  do 

the  first  year,  with  it ;  and  cannot  suffer  by  his  neglect.     If  any  one  is  in 

and  to  60/.  a  fault,    it  is  the  executor  (or  paying  it  out  of  the  income, 

year  after-  instead  of. purchasing  it;  which  he  was  bound  to  do  imme- 

Th     \i  f h  diately,  that  is,  after  the  expiration  of  the  year  from  testa- 

Conrt  misfat  *^''®  death:   so  that  for  the  first  year  the  devisee  of  the 

have  charged  annuity  was  only  entitled  to   40/.    But  you  have  no  casCi 

executor  with  I  am  afraid,  to  turn  it  upon  the  executor ;  for  which  there 

the  over-pay-  must  be  a  special  case:   otherwise  it  will  stand  under  just 

ment  from  the  allowances.     Yet    certainly  the  estate  suffers  by  it.      But 

Mtote,  the  Q^^^^Y^  ^^^  executor  might  have  been  so  charged,  it  is  the 

,  business  of  the  Court  to  make  the  charge :  and  the  Master 

general  ac-  ^  .  « 

count  with  jast  ^^^^^    *   general  reference    of   just    allowances '  could  not. 

allowances         Therefore  allow  the  exception. 

cannot. 

[  292  ]  ^' 

J^^^-.  CART  WRIGHT  r.  HATELEY. 

May  4M« 

Defendant  to     rpHE  bill  was  brought  by  the  executors  of  Lord  DudUy 

bill  for  disco-  ^^  Ward  for  a  discovery  and  account  of  all  the  money 

ery  an    ac-      j^(;^iyed   and  paid  by  Thomas  Hateley  and  John  Hateley, 
count  object-  r  ^  ^  ^ 

1  his 

mg  by  answer, 

that  he  had  no  concern  in  the  business,  most  answer  folly,  though  snch  a 
plea  would  bar  both  discovery  and  relief.  But  if  the  fact  is  so,  there  can- 
not be  a  decree  against  him.  Son  employed  under,  paid  by,  and  account- 
ing to  his  father  may  be  a  witness,  but  is  not  accountable  to  his  father's 
principal. 


Gabtwriqh'T 


CASES  IN  CHANCERY.  292 

&is  Ban,  m  the  management  of  his  Lardship'B  totl  vfoAA*         1791. 

Both  Defendants  were  charged  as  agents  in  that  manage^ 

ment  at  a  sahnry  from  Lord  Dudiey  and  Ward.    The  son  by 

answer  insbted,  that  he  was  not  agent  for  Lord  Dudley  and     Hatelst. 

Ward;   but  was  employed  by  his  father,  who  paid  him  a 

salaiy.    Upon  exceptions  the  question  was,  whether  it  was 

tompetent  to  the  son  to  insist  upon  this  in  his  discharge: 

and  supposing  it  was,  whether  he  could  do  it  by  answer* 

The  father  on  this  day  submitted  to  account. 

Attorney  General  and  Mr.  Abbot,  for  Plaintiff. 
The  son  haying  been  employed,  and  received  money  for  hia 
flsUher,  is  accountable  to  the  executors ;  and  it  is  not  mitterial^ 
diat  he  might  be  accountable  to  his  father;  which  will  not 
pgrevent  him  from  being  likewise  actountable  to  the  executors* 
But  he  cannot  take  advantage  of  this  by  answer.  Both  Lord 
Kmg  and  Lord  Macclesfield  have  determined,  that  a  Defen- 
dant caxmot  by  answer  insist,  that  he  is  not  obliged  to  an- 
swer; but  it  must  be  by  plea;  and  your  Lordship  decided 
io  in  the  case  of  Williams  v.  Farrer  in  this  Court. 

Solicitor  General,  for  Defendants. 
There  was  an  action  at  law  against  the  father,  but  not 
against  the  son,  because  they  considered  him  as  a  clerk  to 
the  father. 

Lord  Chancellor. 
If  he  was  employed  under  the  father,  even  to  the  whole 
extent  to  which  the  father  was  employed,  and  accounted  to 
him,  he  might  be  a  witness;  but  cannot  be  an  accounting 
party  to  the  Plaintiffs  (10).  But  this,  cannot  Come  on  by 
exceptions.  If  he  had  pleaded,  that  he  had  no  concern  iif 
this  business  but  as  agent  for  his  father,  and  consequently 
was  not  accountable  to  the  Plaintiffs,  that  plea  might  have 
l)arred  every  thing.  I  cannot,  ♦  consistently  with  general  rules,  [  •SOS  ] 
upon  exceptions  treat  an  answer  as  being  as  conclusive  as  a 
pleftb  I  remember  a  case  before  Lord  Bat/mrst,  who  did  take 
some  such  measure;    but  I  know,  the  propriety  of  it  was 

doubted 
.   (10)  See  Le  Texier  v.  TheMargracine  tf  AnspatA,  post.  Vol.  V, 
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Hatelbt. 


1791*         doubted  at  the  bar,  and  by  me;  though  I  believe,  I  obtained 

^  ^"^^^  the  order.    The  parties  had  matter  to  allege  airamst  beinjK 

Oartwright  o      o  o 

obliged  to  set  forth  very  voluminous  accounts;  and  L<Hrd 

Bathurst,  to  prevent  the  inconvenience  of  a  great  expence  to 
the  parties,  took  a  pretty  strong  measure  upon  it.  But  I 
do  not  like  to  adopt  it;  for  to  do  so  we  must  say^  that,  if 
there  is  any  part  of  the  answer,  which,  if  made  out,  would 
entitle  the  party  to  a  decree,  he  need  not  answer  the  rest* 
I  determined  this  point  in  this  way  yesterday  upon  argument 
Then,  as  the  case  stands.  Plaintiffs  will  have  the  oath  of  the 
Defendant  John  as  to  all  he  acted  in  under  his  father ;  and  he 
win  have  his  costs  for  being  brought  here  at  all;  for  the  bill 
must  be  dismissed  against  him  with  costs;  being  a  bill  fer 
discovery  against  one  not  liable  to  an  action  at  law,  and  not 
engaged  in  the  business  at  all.  They  have  brought  a  bill 
against  a  witness;  and,  as  he  has  answered,  I  cannot  deliver 
him  from  answering  fully:  but  he  must  have  his  expences  for 
being  brought  here;  and  I  think,  it  ought  to  be  as  between 
attorney  and  client.  But  the  question  is,  as  the  father  is 
willing  to  account,  whether  Plaintiffs  wiD  go.  to  a  decree  ad 
eomputandum  against  him,  waiving  their  action  at  law,  with 
liberty  to  examine  the  son  and  all  other  parties  upon  inter- 
rogatories ;  for  they  cannot  get  a  decree  ad  con^fntiandum 
against  the  son;  though  they  may  oblige  him  to  answer; 
and  perhaps  get  it  from  him  in  a  less  efficient  manner  than 
by  interrogatories.  If  they  will  take  the  decree  so,  they  must 
pay  him  his  costs  now ;  if  not,  over-rule  the  exception,  and 
let  him  answer  (II). 


(11)  The  principle,  that  a  mere 
witness,  who  has  no  interest  in 
the  subject,  cannot  bo  made  De- 
fendant to  a  bill  for  a  discovery, 
as  to  what  he  can  say  upon  the 
matter,  though  '  properly  exa« 
minable  as  a  witness,  is  recog- 
nised in  Plummer  v.  May,  1  Ves, 
42G ;  Finch  v.  Finch,  2  Va.  493. 
"PoiifWeymouth  v.  Bayer,  416; 
Le  Texier  v.  The  Margrave  and 
Margravine  ofAmpack,  VoL  V, 
322.  XV,  IW ;  Fenion  v.  Hughes, 


VII,  287;  XII,  343;  Whit- 
worth  v.*  Davis,  1  Ves.  4"  Bea. 
545 ;  How  v.  Best,  5  Madd.  19. 
The  case  of  corporations  is  an 
exception  to  this  rule.  As  they 
are  not  liable  to  a  prosecution 
for  perjury,  the  secretary  or 
book-keeper  may  be  made  a 
party :  Wych  v.  Meal,  3  P.  Witt. 
810.  Bummer  v.  The  Corpora^ 
tion  of  Chippenham,  post,  Vol. 
XIV,  245.  Gibbons  v.  The  Wa- 
ierho  Bridge  Company,  6 
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The  Plaintiffs  agreeing  to   the  proposal^   Lard  ClianceUor        .  1791. 
decreed,  that  Plaintiffs  should  waive  their  action  (which  had  Cartwright 


401.  In  the  case  of  fraud  also  a 
party  to  the  frand  cannot  object 
his  want  of  interest  in  the  sub- 
ject ^  Atk.2ZA.  Mit,\b^.  As 
to  the  other  point  in  this  case» 
It  seems  clear,  that  no  defence 
In  bar  of  the  discovery  sought 
can  be  alleged  by  answer;  but 
ought  to  be  by  demurrer,  if  the 
want  of  title  to  the  discovery  is 
apparent  upon  the  bill;  other- 
wise,  by  plea:  Cookioni.  Elli- 
won,  2  Bro.C.C.  *252 ;  which  case 

• 

'however  was  questioned  in  Jer- 
rard  V.  Saunders,  post,  Vol.  II, 
'454.  But  there  seems  to  be  an 
exception  to  this  rule  in  the 
case,  where  the  discovery  will 
subject  the  party  making  it  to 
pain,  penalty,  or  forfeilnre; 
which  a  Court  of  Equity  will  not 
permit  to  be  the  consequence  of 
a  mere  mistake:  Wrottesley  v. 
Bendiih,  3  P.  JViU.  236 ;  Finch 
V.  Finch,  Mit.  152,  153,  223, 
245.  I  Swaust.  102.  In  Wrot- 
tetley  v.  Bendish,  Lord  Talbot 
held  clearly,  that  the  Defendant 
onght  to  have  demurred  ;  but  he 
held  the  answer  sufficient  with- 
ont  the  discovery  upon  the  par- 
ticular reasons,  that  a  contrary 
decbion  would  subject  the  De- 
fendant, a  fhne  covert,  to  a  for- 
feiture of  her  whole  provision  ; 
that  the  condition  of  the  deed 
was  in  restraint  of  marriage,  and 
would  be  void  in  the  Ecclesias- 
tical Court ;  that  the  bill  was  for 
the  forfeiture,  (which  was  the 
Vot.  L 


only 

very  word  in  the  deed),  a  case 
very  little  favoured  in  this  Court; 
and  that  it  would  be  contrary  to 
all  rules  of  equtiy  to  make  the 
Defendant  suffer  so  much  for  a 
mistake  of  her  Counsel.  In 
Finch  V.  Finch  Defendant  having 
twice  insisted  by  answer,  that  he 
was  not  obliged  to  make  the  dis- 
covery, was  compelled  to  answer 
all,  except  what  would  directly 
subject  him  to  penalties.  But  a 
Defendant,  who  has  answered, 
will  at  the  hearing  have  the  like 
benefit  of  any  matter  of  bar  to 
the  relief  prayed  as  if  he  had 
pleaded  or  demurred:  Norton 
V.  Turvill,  2  P.  WiiL  144.  3  P. 
Will.  160.  Harris  v.  Pollard, 
ibid,  348.  In  31U,  192  it  is  said 
to  have  been  considered  as  more 
convenient  to  allege  by  answer, 
than  by  plea,  that  Defendant  is 
not  the  person  he  is  in  the  bill 
alleged  to  be ;  or  does  not  sus- 
tain the  character  he  is  alleged 
to  bear:  and  Carth.  61,  and 
Prac.  Reg.  278,  are  cited.  That 
seems  to  be  the  same  species  of 
defence  as  that  of  John  Hateley 
in  this  case :  but  in  the  passage 
cited  Lord  Redesdale  was  con- 
sidering it  as  a  defence  to  the 
relief.  Anotherexception  to  the 
rule  is  the  case  of  a  purchaser 
for  valuable  consideration,  with- 
out notice  :  Jerrard  v.  Saunders, 
post,  Vol.  II,  454.  The  general 
point,  that  a  Defendant  cannot 
by  answer  refuse  to  answer  fully. 


v. 
Hatelky. 
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1791,  only  proceeded  as  far  as  the  plea)  and  go  to  an  account 
p     ^"^^^^  against  Defendant  Thamas^  with  liberty  to  examine  Defendant 
i;.  Jofm  and  all  other  parties  upon  interrogatories ;  and  costs  to 
Hatbley.  John  as  far  as  related  to  his  being  a  Defendant ;  both  par- 
Costs  given.  ^gg  undertaking  to  pay,  &c.  as  in  case  of  a  decree  ad  cam- 


futandum{  12), 

sabject  to  some  exceptions,  was 
after  mnch  disenssion,  post,  in 
Bolder  v.  Lord  Huntin^eid,  II, 
283,  the  two  following  cases, 
and  Rawe  v.  Teed,  XV,  372,  de- 
termined in  Leonard  v.  Leonard, 
in  the  Court  of  Chancery  in  Ire- 
hmd,  1  BaU.  if  Beat.  320 ;  and 
SomerviUe  v.  Maekay,  post,  VoL 

XVI,  882;  ZMadd.  70.  v. 

Harrison,  4  Madd.  252.    WhUt- 
lery.Wigney,QPri.l.  2 Madd. 
Pr.  266. 
(12)  The  Lord  Chancellor,  im- 


mediately after  he  had  prononBC* 
ed  these  directions,  expressed  a 
donbt,  whether  executors  are 
not  entitled  to  an  account  with- 
out  entering  into  an  undertaking 
to  pay  absolutely.  The  decree, 
as  it  appears  drawn  up  by  con- 
sent, has  no  such  undertaking; 
aad  the  bill  is  dismissed,  as 
against  the  Defendant  JbiUi,  with 
costs  to  be  taxed,  but  not  as  be- 
tween attorney  and  client.  Rey» 
Book,  A.  1790,  fol.  473.  See 
Beama  on  Costs,  33,  21Gb 


[294] 

1791. 
MayAth. 

Costs  of  course 
against  execu- 
tors, who  are 
decreed  to  pay 
interest  on  ac- 
count of  a 
breach  of 
trust* 


SEERS  V.  HIND. 


B 


ILL  by  residuary  legatee  against  executors,  who  had 
kept  money  in  their  hands,  upon  which  account  they 
were  decreed  to  pay  interest.  Upon  a  demand  for  costs  alsa 
against  them; 

Lord  Chancellor. 
When  I  am  obliged  to  give  interest  against  executors  as  a 
remedy  for  a  breach  of  trust,  costs  against  them  must  follow 
of  course  (13). 


(13)  Ex  parte  Chumley,  ante, 
166 ;  post.  Piety  v.  Stace,  Vol. 

IV,  620.     Pocock  V.  Reddington, 

V,  794.  Roche  v.  Hart,  Mos- 
ley  V.  Ward,  XI,  58,  581.  Bate 
▼.  Scales^  XII,  402.  AMum- 
ham,  V.  Thompson,  XIII,  402. 
1  Madd.  308.     Ex  forte  Towns* 


hend,  XV,  470.  Tebbs  v.  Car^ 
penter,  1  Madd  290.  Qtuere  as 
to  the  general  rule  here  stated : 
Post,  Sammes  v.  Rickman,Yo\.  IT^ 
36.  Askburnham  t.  Thompsofi^ 
XIII, 402.  I MaddWQ.  Beames 
on  Coste,  152,3,4. 


lease  for  years 
as  assets  not- 
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Another  question  was,  whether  executors  were  warranted  in  1701. 

disposing  of  a  lease,  as  assets  of  the  testator,  where  there  was         ^""^^ 

a  proviso  against  alienation  by  the  lessee.  «. 

Hind. 
Lord  Chancellor.  Executors  may 
If  A.  lets  a  farm  to  B.  with  covenant  not  to  alien,  and  B.  ,  '*P®^^®  ^    ^ 
dies,  may  not  his  executors  dispose  of  it  ?  I  think,  it  has  been 
determined,  that  they  may :    and  I  have   always  taken  ii  as  withstandine  a 
clear  law.     It  is  an  alienation  by  the  act  of  God.     I  remember,  proviso  or  co- 
Lord  Camden  entered  into  the  question  much  in  the  same  venant  that 
way.     He  took  it  to  be  clear  law,  that  an  alienation  by  death  lessee  shall 
could  not  be  a  forfeiture.     In  case  of  a  lease  for  years  to  °^^  alien. 

A.  it  goes  to  his  executor,  not  by  way  of  limitation,  as  in     ^*  . ,     "!*^ 

♦1,1^  A  /     i.\  '       '     ^u     P«*ovide,  that 

the  case    of  a    remamder  over,   &c.   but  as  coming  m  the  |^     ^^  ^ 

place  of  the  lessee.     I  understood  it  to  be  well  settled,  as  I  devolution  to 

have  stated.     But  I  do  not  mean  to  lay  down,  that  a  man  may  executors  they 

not  by  a  clause  in  his  will  provide,  that  in  case  of  a  devolution  shall  not  alien : 

to  executors  it  shall  not  be  alfenable  by  them :  but  it  must  be  ^^^  *^  ™^*'  ^® 

very  special  for  that  purpose  ( 14).  ^^''^^  *P«^^**- 

(14)  The  Student  will  observe,     limited  to  21  years  after  lives  in 
that  such  a  restriction  must  be     being. 


1791. 

ATTORNEY  GENERAL  r.  HABERDASHER'S     May  ith. 

COMPANY  (15). 

npHE  information  was  for  establishing  a   charity   under  a     Where  a  sur- 

will.     The  Company  were  the  trustees.  P^^^  ^^  ^e  dis- 

tributed is  an 

Lard  Chancellor.  thTMalte^r"' 

The  thing  to  be  distributed  is  the  surplus  beyond  the  repairs  ^^^i^^  m  report 

and  other  charges.     The  Master  ought  to'  have  reported  the  the  shares  in 

shares  in  aliquot  parts  instead  of  monies  numbered ;  for  the  aliqmt  parts, 

surplus  nmst  be  an  uncertain  sum.     The  difference  of  the  land  not  in  money. 

tax  "^^^  ^^^y  ^*y 

(16)  4  Bro.  C.  C.  103.  of  administer- 

ing a  charity 
is  noder  general  direction  to  trustees;  in  case  of  misbehaviour  there  mast 
be  a  new  information ;  but  the  Court  wiU  not  keep  the  information ,  and 
execute  under  it  from  time  to  time. 

X2 
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tax  which  qiay  one  year  be  four  shillings  in  the  pound,  anotfier 
year  three,  may  make  a  difference  in  the  profits ;  so  may  the 
failure  of  tenants,  &c.  therefore  it  ought  to  be  distributed  in 
aliquot  parts  to  the  proper  objects  according  to  the  directions 
of  the  testator.  As  to  the  execution  of  the  trust,  it  b  not  to 
be  kept  under  the  direction  of  the  Court,  to  be  executed  by 
the  Court  from  time  to  time,  but  is  to  be  executed  under  a 
general  ♦  direction  to  the  trustees ;  which  is  the  only  way 
of  administering  a  charity.  Then  the  first  thing,  they  are  to 
do,  is  to  repair ;  which  must  be  sub  arhitrio  banorum  virorum. 
If  the  trustees  misbehave,  there  must  be  another  informatioa 
upon  the  new  ground.  I  cannot  keep  this  information  here 
for  ever.  I  know,  these  applications  (16)  to  the  Court  are 
very  expensive ;  and  for  that  reason  I  want  to  get  rid  •f 
it  ( 17). 

(10)  This  was  ft  petition.  ground  to  make  a  decree,  wosM 

(17)  In  the  Attorney  Generals ,  not  dimiss  the  iDformatiens ;  bat 

ike  Oovemort  of  Harrow  School  Jcept  it  on  foot  in  order  to  hate 

upon  information  against  tmstees  a  hand  over  the  Trustees :  2  Fa^ 

of  a  Charity,  Lord  Hardwiche^  551« 

though   he    did    not    see    any 


1791. 
May  1th. 

Costs  to  com- 
mittee of  lu- 
natic refused, 
because  he  had 
not  passed  his 
accoants  regu- 
larly, though 
DO  fraud. 


CLARKE,  Ex  parte. 

» 

/COMMITTEE  of  a  lunatic,  who  had  passed  his  accounts, 
not  regularly,    but  the  accounts  of  several  years  toge* 
ther,  applied  for  costs. 

Lord  Chancellor. 
I  will  not  give  him  the  costs.  If  a  committee  desires  to  have 
costs,  he  must  pass  his  accounts  regularly,  as  he  ought.  It  is 
of  great  importance,  that  committees  should  know,  that  they 
will  suffer  by  not  doing  it ;  therefore  to  break  though  the  ge- 
neral rule  out  of  indulgence  to  any  particular  case  is  an  injury 
to  all  the  lunatics  in  Court.  I  do  not  doubt,  that  this  com- 
mittee acted  fairly,  as  is  stated;  but  I  mean  to  pronounce, 
that  the  negligence  of  a  committee  in  not  passing  his  accounts* 

as 
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as  he  ought,  is  alone  a  sufficient  reason^  upon  which  I  will  1791. 

always  refuse'  him  costs  (18).  p  ^"^^^^ 

(18)  Ex  parte   Cation,    ante.     Order,   1792,   in   Mr.  Beames's       Ex  parte. 
IM.    Fletcher  t.  Dadd,  ante,  B5,     Edition  of  Orders  in  Chancery 
and  the  note.      See  the  General    p.  453. 


179K 
CHUMLEY,  Ex  parte.  May  1th. 

'npHE  sum  appointed  for  the  maintenance  of  a  lunatic  was    Lunatic  is  ta 

^S50/.  a  year ;  but  his  estate  had  been  increased  by  the  have  ty^ry 

death  of  a  relation  to  2000/.  a  year.  comfort,  his 

situation  and 

^ Lord  Chancellor.  ,    .     -^., 

«r»   ^     .  1     m*-  ...         ....  ,  admit  of  witn- 

Kefer  it  to  the  Master  to  mquure   mto  his  situation,  and       .         reirard 

what  would  be  a  proper  maintenance.     Though  350/.  might  ^  expectants. 

have  been  very  adequate  before,  it  is  a  miserable  maintenance      r  «g97  1 

for  a  man  of  2000/.  a  year,  unless  he  is  in  chains,  or  in  such 

%  state  as  to  be  incapable  of  any  degree  of  comfort.     Next 

of  kin  and  expectants  are   not  to  be   considered ;    but  the 

lunatic  is  to  have  every  comfort,  which  his  circumstances  will 

admit  of  (19). 

(19)  Dormers  Case,  2  P.  WdL  202.     Expartt  Bahcr,  post,  VoL 
VI,  8. 


1791. 
EARL  POWLET  v.  HERBERT.  May  12/A. 

'DILL  against  a  co  trustee  of  stock  to  have  stock  replaced.    Trustee  mi*- 

which  Defendant   had  sold  out;   and  with  the  produce  taking    his 
of  which  he  had  purchased  land,  without  having  power  to  po^«"*  «oW 
do  so.  stock  witbont 

authority;  de- 

creed  to're- 

Lord  Chancellor.  „i.^^  s^  ;««,^ 

place  it  imoie* 

Here  is  a  breach  of  trust,  involuntary  upon  the  part  of  the  djately;    if  at 
Plaintifl^  but  voluntary  on  the  part  of  the  Defendant ;  but  it  a  less  price, 
does  not  discredit  him ;  as  he  thought,  he  might  lay  it  out  to  invest  the 
upon  knd.     Therefore  the  stock  must  be   replaced ;  and  it  surplus  in  the 

must  be  in  sugh  a  mdmier,  that  he  cannot  get  any  money  by  ^*"*®  ^^       '° 

^  ,      the  same  uses. 

the 
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170 1.         the  transKaction.     He  must  do  it  quamprimum;  for  the  Plaintiff 
p    ,  ^1^         is  in  danger  all  this  time ;  and  he  must  pay  the  costs  (20). 
t?.  — — — — ^— ——— — • 

Herbert.         The  Lord  Chancellor  at  first  thought,  that  he  must  have 
Costs  given.       ^he  Master's  Report,  before  he  could  make   the  proper  order 

upon  the  Defendant ;  as  he  could  not  make  an  hypothetical 
order ;  but  afterwards  his  Lordship  said,  he  thought,  he  might 
order  Defendant  to  replace  the  stock ;  and  if  for  a  sum  less 
than  that,  for  which  he  sold,  to  invest  the  surplus  in  the  same 
stock  for  the  same  uses. 

(20)  Beatnes  on  Ca$t8,  155.     Post,    Caffrey  v.  Darby,  Vol.  IV, 
488,  aud  the  note  in  page  41)7. 

[  298  ]  • 

1791. 
May  13/A.  FORSIGHT  v.  GRANT. 

Wife  entiUed  Jf^ILLIAM  GRANT  in  1761  entered  into  a  bond  for  him- 

under  bond  by  self,  his  heirs,  executors,   and  administrators,    to  pay 

the  husband  2000/.  within  three  months  after  his   death   upon   trust  for 

upon  the  mar-  Cratiana,  his  intended  wife  for  life ;   then  for  her  children 

**  , .      ^^™  lawfully  begotten  by  him ;   if  no  children,  then  for  the  wife 

months  after  ahsolutely.     The  marriage  took  place.     The  husband  after- 

his  death  for  wards  gave  by  will  all  his  real  and  personal  estate,  ^^  which  I 

her  for  life,  "  now  have,  or  may  die  possessed  of  at  the  time  of  my  death," 

then  for  the  upon  trust  to  pay  the  rents  and  interest  of  the  whole  to  his 

children,  if  ^.jf^  f^j.  ijpg .  iYiq^  to  divide  all,  both  real  and  personal,  among 

>ne,    or    er  ^y^^  children  equally,  share  and  share  alike ;  in  case  of  the  death 

.y  ,  of  any  without  leaving  issue  his  or  her  share  to  be  divided 

all  real  and  equally  among  the  survivors ;  and,  in  case  of  the  death  of  all 

personal  jsstate  without  leaving  issue,  to  the  Plaintiffs ;  "  and  I  hereby  revoke 

he  then  had  or  **  all  former  settlements  and  wills  made  by  me."     The  husband 

might  die  pos-  jjed ;  and  there  was  no  issue.     The  devisees  over  brought  the 

sessed  of  upon  ^^[^  against  the  trustees  for  an  account,  &c.  and  the  only  ques-> 

.       ,,       ^  ^     tion  was,  whether  the  widow  was  entitled  to  the  benefit  of  the 
ner  the  rents 

and  interest     ^^^^9  ^^^  ^'^^  under  the  will ;  or  whether  it  was  not  a  ca^e 

for  life  then     o{  election. 

tlie   whole 

equally  to  the  children,  if  none,  over,  and  revoked  all  former  settlements 

aud  Hills.    There  wore  no  children.    Widow  entitled  to  both. 
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Solicitor  General^  for  Plaintiffs. 
Unless  some  expression  in  the  will  can  be  pointed  out  to  put 
the  widow  to  her  election,  this  cannot  be  considered  as  a  satis* 
faction*  Under  the  deed  she  is  entitled  to  a  prmcipal  sum 
within  three  months  after  her  husband's  death :  under  the  will 
only  to  the  rents  and  interest  during  life ;  and  therefore  they 
are  provisions  of  a  different  nature.  But  this  will  shews  such 
intention ;  for  the  words  describe  not  only  all  the  property  he 
had  when  he  made  his  will,  and  before  the  SOOO/.  could  be 
taken  out  of  it,  but  also  all,  he  should  have  at  his  death ;  out 
of  which  of  course  this  sum  could  not  be  taken ;  not  being 
payable  till  three  months  after.  He  expressly  revokes  all 
settlements  made  by  him ;  and  he  never  made  any  except  by 
this  bond. 


1791. 


FOBSIGHT 
V, 

Grant. 


« 

Lord  Chancellor  without  hearing  the  Defendants  said, 
there  was  nothing  in  it;  and  held  the  widow  entitled  to 
both  (21). 


(21)  See  the  cases  open  satis- 
faction collected  and  distinguish- 
ed in  Mr.  Sanders's  note  to  Bel' 
loitM  V.  Uihwatt,  1  Atk.  427. 
Baugh   V.   Read,      ante,     257; 


post,  Richardson  v.  Elphinsione, 
Vol.  II,  483.  Couch  v.  Siratton, 
Thlson  V.  ColHns,  IV,  301,  483, 
and  the  notes,  ante,  in  pages  112, 
250. 


BOYLE  V.  BISHOP  OF  PETERBOROUGH. 


[  299] 

1791. 

MaylZthAVk. 

3Bro.C.C.24». 

TN   1776  after  the  marriage  of  Robert  Boyle  Wcdsingham      Devise  of 

5000/.  to  which  Charlotte  Boyle  Walsingfiam  his  wife  was  personal  estate 

entitled  under  her  mother's  settlement,  was  vested  in  trustees  for  life,  then 

upon  •mong  "H 
children  of 

devisee  in  sack  shares  and  manner,  for  such  interests,  with  such  survivor- 
ship, and  to  vest  at  such  time,  as  devisee  for  life  should  by  deed  or  will 
appoint:  in  default  of 'appointment  of  the  whole  or  part,  equally,  if  but 
one,  to  that  one,  payable  at  twenty-one ;  nevertheless  the  shares  of  any- 
attaining  twenty-one  in  life  of  devisee  for  life  to  be  vested ;  but  payment  to 
be  postponed  till  her  death :  chat  clause,  vesting  an  interest  at  twenty-one, 
held  to  relate  only  to  the  case  of  default  of  appointment ;  and  one  of  two 
children  being  dead  without  issue  after  twenty-one,  and  without  receiving 
any  share,  that  circumstance  will  not  prevent  an  appointment  of  the  whole 
fund  to  the  survivor.  An  illusory  share  may  be  accounted  for  by  circum- 
stances. Trustee  to  appoint  cannot  appropriate  part  of  the  sum  appointed 
to  himself ;  but  may  rercal  it  into  the  original  fund. 
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170I.  upon  trust  for  the  husband  for  life,  then  for  the  wife  for  life^ 

and  after  the  decease  of  the  survivor  for  all  and  every  the 


^^  child  and  children  of  the  marriage  in  such  shares  and  propor- 

Bishop  of      tions,  and  in  such  manner  and  form,  and  to  vest  at  such  time, 

Pbtebboro'.   as  the  husband  and  wife  or  the  survivor  should  by  any  deed  or 

deeds,  writing  or  writings,  signed  by  two  credible  witnesses,  or 
by  willy  direct,  limit,  or  appoint ;  and  in  default  of  appoint- 
ment, and  as  to  so  much  as  should  remain  unappointed,  to  all 
equally,  to  vest  in  the  sons  at  21,  in  the  daughters  at  21  or 
marriage,  subject  to  the  interest  of  the  husband  and  wife  for 
their  lives.  By  the  will  of  Lady  Kildare  two  other  sums, 
viz.  4000  and  8000/!.  were  vested  in  trustees  for  the  same  uses^ 
and  subject  to  the  same  power  of  appointment. 

In  1770  Lady  Frances  Coningsby  devised  all  the  residue  of 
her  personal  estate  upon  trust  to  permit  her  daughter  Charhiie 
Boyle  Walsingham  to  receive  the  dividends  and  interest  during 
her  life  for  her  separate  use ;  and  immediately  after  her  de- 
cease to  transfer  the  whole  residue  to  and  among  all  and  every 
the  child  and  children  of  her  said  daughter,  if  more  than  one, 
in  such  shares  and  proportions,  and  in  such  manner,  for  such 
interests,  with  such  benefit  of  survivorship,  and  to  vest  at  such 
time,  as  her  daughter  should  by  any  deed  or  deeds,  writing 
or  writings,  signed  by  two  credible  witnesses,  or  by  her  last 
will  and  testament,  notwithstanding  any  present  or  future  co- 
verture, direct,  limit,  or  appoint :  and  in  default  of  appoint- 
ment, and  as  to  so  much  as  should  remain  unappointed,  upon 
trust  for  all  and  every  the  children  of  her  said  daughter,  if 
more  than  one,  in  equal  shares  payable  at  21,  the  shares  of 
any  dying  under  that  age  to  go  to  the  survivors ;  if  but  one, 
then  for  such  only  child,  payable  at  21 ;  nevertheless,  if  any 
of  the  children  of  her  daughter  should  attain  21  in  the  life  of 
their  mother,  the  shares  of  those  so  attaining  that  age  were  to 
[  *300  ]       be  considered  as  vested  ♦interests,  and  transmissible  to  their 

executors ;  but  payment  to  be  postponed  till  after  the  decease 
of  their  mother.  Lady  Frances  Coningsby  died  in  1781  leav- 
ing her  daughter  Mrs.  Walsingluim  a  widow  with  two  infant 
children,  Richard  O'Brien  Boyle  and  Miss  Boyle,  In  May^ 
1783,  Mr.  Walsingham  being  dead  without  having  executed 
his  power,  Mrs.  Walsingham  by  deed  poll  reciting  her  power 

xmdcr 
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under  Lady  Frances  Coningsbf/s  will,  and  properly  executed  \79l. 

according  to  it,  gave  to  her  son  4*500/.  stock,  part  of  the  fund 
bequeathed  by  that  will,  for  the  purpose  of  advancing  him  in 
the  army;  vrith  a  proviso,  that  nothing  therein  should  extend 
to  annul  her  power  of  appointment  as  to  the  remaining  part  of  Pbtbrboro  , 
that  fund;  and  also  that,  if  she  should  die  without  making  any 
appointment  of  the  remaining  part,  that  stock  so  given  to  her 
son  should  be  accepted  by  him  as  a  part  of  hij  share  of  that 
fund.     The  sale  of  that  stock  produced  about  3800/.  which 
was  applied  to  the  purchase  of  a  commission  in  the  army  for 
the  son ;  and  by  deed  poll  in  August^  1783,  in  which  year  the 
son  came  of  age,  he  declared,  that  it  was  applied  in  part  of 
his  share  in  the  fund  bequeathed  by  Lady  Frances  Cowngsby 
in  case  of  no  future /appointment.     By  a  subsequent  deed  it 
was  declared,  that  it  had  been  recollected,  that  though  the 
whole  sum,  arising  from  the  sale  of  the  stock  appointed  for  the 
son,  was  in  the  first  instance  applied  for  his  promotion,  it  was 
so  applied  imder  a  condition,  that  the  money  arising  from  the 
sale  of  his  former  commission  should  be  applied  to  replacing, 
as  £Etr  as  it  would  go,  the  stock  sold.    That  sum  amounting 
to  817/.  was  accordingly  so  applied,  and  made  part  of  the 
securities ;  consequently  the  sum  advanced  to  the  son  was  re- 
duced to  3000/.  Richard  O'Brien  Boyle  died  before  any  other 
appointmi  nt,  leaving  a  will,  by  which,  reciting  that  he  was 
entitled  to  a  real  estate  in  Essex,  and  to  the  reversion  of  one 
moiety  at  least  of  the  residue  of  his  grandmother's  personal 
estate  aflter  the  death  of  his  mother,  he  devised  the  real  estate 
^d  the  reversionary  share  of  that  personal  fund  to  bis  exe- 
cutors upon  trust  to  sell  the  real,  and  to  pay  his  debts  with 
the  produce;  and,  if  that  was  not  sufiicient,  to  apply  so  much 
of  the  personal  as  would  make  up  the  deficiency.    He  then 
directed  them  to  discharge  a  particular  debt  of  500  guineas, 
and  gave  several  legacies ;  and  then  gave  the  rest  to  them  in 
tr<ist  to  pay  the  interest  to  his  sister  for  her  separate  use,  till 
she  should  have  a  child  or  children,  who  should  attain  21 ; 
the  principal  equally  to  be  divided  among  all  her  children, 
payable  at  ^1,  or  within  six  *  months  afler;  but  his  sister  to 
enjoy  their  shares  during  their  respective  minorities;  and  if 
i^e  should  die  without  leaving  issue  living  at .  the  time  of  her 
40ath;  then  for  Lord  Shannon  absolutely.     He  also  devbed  a 

real 


[  ♦301  ] 
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1791.         real  estate  in  Ireland  in  trust  fbr  his  sister  and  her  children^ 

'^^^'^^^  remainder  to  Lord  Shannon.      In  1789  Mrs.  WaUingham  by 

o.  deed  poll  reciting  the  death  of  her  son  without  issue,  leaving 

Bishop  of      hjg  sister  surviving  him,  then  imder  ag6,  and  an  only  child ; 

and  reciting  her  desire  to  execute  her  power  in  favour  of  her 
daughter  and  such  other  issue,  as  she  might  afterwards  have; 
appointed  the  trustees  to  be  possessed  of  a  fund  of  60,0712. 
and  all  the  otl^r  securities,  over  which  she  had  a  power  of 
appointment,  except  a  fund  of  10,0002.  upon  trust,  subject  to 
die  interest  to  herself  for  life,  for  Miss  Boyle  and  all  odier 
children,  she  might  afterwards  have,  according  to  her  appoint- 
ment by  deed  with  or  without  power  of  revocation,  or  by  will; 
and  in  de&ult  of  such  appointment,  in  trust  for  Miss  Boyle, 
her  executors,  administrators,  and  assigns,  to  be  vested  in  her 
subject  to  the  appointment,  or,  in  default  of  appointment, 
from  the  execution  of  that  deed ;  provided,  that  nothing  in  it 
should  extend  to  make  void  her  power  of  appointment  over 
the  part  remaining  unappointed.  Soon  after  in  the  same  year 
she  appointed  the  remaining  10,000/.  in  the  same  manner.  In 
1790  Mrs.  Wabingham  died,  leaving  Miss  Boyle  her  only 
child  and  sole  executrix. 

Miss  Boyle  brought  the  bill,  to  have  the  benefit  of  these 
appointments  by  her  mother,  against  the  trustees,  who  refused 
to  transfer  on  account  of  the  claims  of  the  executors  of  her 
brother  under  his  will.  There  were  three  questions :  1st,  whe- 
ther Mrs.  Wabingham's  power  of  appointment  was  not  gone 
by  the  death  of  her  son,  and  consequently  whether  the  subse- 
-•  quent  appointments  were  not  void :  2dly,  whether  any  interest 
vested  in  the  son  at  ^1 ;  and  to  what  extent :  3dly,  whether 
the  appointment  to  the  son  was  not  illusory. 

Solicitor  General,  Mr.  Mitford,  and  Mr.  King,  for 
Plaintiff. 
As  to  the  will  of  Lady  Coningsby,  the  declaration,  that  the 
shares  shall  vest  at  ^1,  only  applies  to  the  case  of  no  appoint^ 
ment,  or  an  incomplete  appointment.  Afler  the  appointment 
to  the  son  Mrs.  Walsingham  had  by  the  power,  she  reserved 
to  herself  over  the  remainder,  precisely  the  same  power  over 
that,  as  she  had  before  over  the  whole ;  which  power  con- 
tinued after  her  son's  death.    A  share  was  given  to  him  in 

his 


CASES  IN  CHANCERY.  308 

his  life ;  and,  if  not,  it  cannot  be  contended,  that,  if  she  bad,  1791. 
while  both  were  living,  a  power  of  executing  this  appointment,  ■rT^*'* 
if  she  had  thought  proper,  by  giving  to  them  in  moieties,  the  ^^ 

whole  to  go  to  the  survivor  if  either  should  die  without  issue.      Bishop  «f 
which  power  in  her  cannot  be  disputed,  the  accident  of  her  Pbterboro. 
8on*s  death,  before  she  made  the  appointment,  could  prevent 
her  from  making  such  an  appointment,  as  would  have  the  same 
effect,  as  that  appointment  would  have  had  in  that  event. 
The  will  gave  the  residue  of  the  personal  to  the  children  of 
Mrs.  Walsing/uim  after  her  death  in  two  forms ;  one  by  her 
appointment  under  her  power;  the  other  by  the  will;  which 
was  only  to  take  place  in  default  of  appointment.     The  ap- 
pointments made  will  carry  the  whole  property  to  the  Plaintiff, 
unless  one  of  these  two  things  can  be  maintained ;  that,  her  son 
being  dead,  there  was  an  end  of  her  power,  and  she  could  not 
afterwards  appoint ;  or  that  the  appointments  made  ought  to 
be  set  aside  in  equity  as  an  improper  execution  of  her  power. 
There  is  no  doubt,  that  a  person  having  such  a  power  may 
execute  it  notwithstanding  the  death  of  one  of  the  objects ; 
that  is  consistent  with  reason ;   for  otherwise  if  a  child  was 
born,  and  lived  a  moment,  the  power  would  be  gone,  which 
could  not  be  the  intention :  so,  if  one  of  ten  children  died,  it 
could  not  be  executed  for  the  other  nine.    But  this  has  also 
been  determined.     In  Maddison  v.  Andrew^    1  Ves.  57,   Lord 
Hardwicke  held  it  clear,  that  the  death  of  one  party  did  not 
affect  the  execution  of  the  power  as  to  the  rest.    If  by  the 
death  of  one  of  the  objects  such  a  power  had  been  considered 
as  gone,  this  would  have  been  often  a  question.     In  Duke  qf 
Marlborough  yJ'Lord  Godolphin  2  Ves.  61,  where  some  of  the 
objects  of  a  power  of  appointment  had  died,  an  appointment 
in  favour  of  those  Uving  was  held  good.     Then  the  question 
is,  whether  this  power  was  improperly  exercised.     Courts  of 
Equity  will  prevent  such  an  appointment,  as  does  not  comply 
with  the  intention  of  the  author  of  the  power,  though  it  may 
be  a  literal  performance,  but  this  has  been  both  Hterally  and 
substantially  performed.     She  has  done  just  what  the  testatrix 
intended,    she  should  have  power  to  do;  viz.    '^  among  her 
*^  children  in  such  shares,  witli  such  benefit  of  survivorship 
''  and  accruer  of  interest  as  she  should  think  proper."    She 
might  have  limited  it  to  one  for  Ufe  with  benefit  of  survivor* 

ship ; 
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1T91.         ship;  andliad  power  to  modify  it,  as  she  pleased^  if  fairly; 

-^^^  and  if  she  distributed  the  whole  among    all  the  cUldren. 

^^  When  she  made  the  first  appointment  for  her  daughter,  her 

Bishop  of      son  was  dead  without  issue,  and  unmarried ;  therefore  no  ob- 

PiTXRBORo/  J0ct  q(  provision  for  him  remained ;   and  without  doubt  this 

appointment  was  good  independent  of  the  doubt  arising  from 
his  death*  Her  second  appointment  was  to  the  Plaintifi^  and 
to  any  other  children  she  might  have ;  and  if  none,  to  the 
Plaintiff  absolutely. 

Lord  Chancellor. 
Could  she  under  this   power  make    an   appointment    for 
jchildren,   before  they  were  born  ? 

For  Plaintiff. 
Yes ;  otherwise  no  appointment  could  be  made  to  cover  the 
whole  fund ;  for  in  contemplation  of  law  she  should  have  chil- 
dren at  any  time.  Her  discretion  was  very  extensive :  under 
the  express  words  she  might  appoint  with  such  benefit  of 
survivorship,  and  to  vest  at  such  time,  as  she  should  thinks 
proper.  Though  the  son  was  above  SI,  when  he  died,  and 
in  case  of  no  farther  appointment,  or  an  incomplete  appoint- 
ment, his  representatives  would  have  had  a  claim  by  the  will, 
yet,  as  she  has  appointed,  they  have  not.  Suppose,  she  had 
limited  a  moiety  to  each  when  living,  and,  if  either  die  without 
issue,  the  whole  to  the  survivor ;  that  would  have  been  clearly 
within  her  power,  expressed  by  the  words  "  benefit  of  sur- 
vivorship." As  to  the  property  under  the  settlement,  no  ap- 
pointment of  any  part  of  that  was  made  for  the  son ;  and  the 
words  are  not  quite  so  extensive,  but  generally  "  in  such  shares 
^'  aiid  proportions,  manner  and  form,  and  to  vest  at  such 
"  time,"  &c.  but  the  words  "  with  such  benefit  of  survivorship* 
are  omitted.  That  under  the  circumstances  makes  no  difference; 
but  it  must  depend  on  the  same  principle.  The  power  being 
to  appoint  by  deed  or  will,  it  must  have  been  always  considered 
as  within  the  object  of  the  settlement  to  retain  the  power 
during  the  whole  life  of  the  person  to  make  the  appointment ; 
and  the  circumstances  of  the  objects  of  the  power  must  be 
considered  with  reference  to  the  time,  when  it  was  to  take 
effect :  CAadwick  v.  Doleman,  2  Vern.  528,  power  of  appoint- 
ment 
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ment  tcx  younger  children;  the  second  son,  having  received         1791. 
the  benefit  of  it,  afterwards  became  the  eldest;   the  Court        Boylk 
thought,  he  had  only  a  defeasible  interest ;  and  cut  him  out  v. 

of  the  benefit  of  the  rest;  which  shews,  the  time  to  judge  Bishop  of 
of  the  real  effect  must  be  with  reference  to  the  circumstances,  '^'^^^^^^^  • 
when  the  appointment  is  to  take  place.  Here  she  had  her 
whole  life  to  execute  it  in ;  therefore  a  single  child  answered 
the  description  in  the  power,  viz.  '^  all  and  every  child."  It  is 
clear,  that  imder  this  instrument  as  well  as  under  the  will  that 
part,  vesting  the  interest  at  21,  could  not  take  effect  unless  in 
case  of  no  appointment  or  an  incomplete  appointment.  She 
might  have  made  the  same  appointment  under  the  settlement 
as  under  the  will ;  for  the  words  ^*  in  such  shares  and  manner 
**  and  at  such  time*'  would  have  been  answered  by  giving  the 
son  a  hfe  estate,  or  part  of  the  capital ;  and  either  would  be 
sufficient,  if  not  illusory:  so  she  might  hafe  appointed  a 
sum  for  her  daughter  while  Uving ;  and  have  left  the  rest  to 
go  equally.  In  Alexander  v.  Alexander,  2  Ves.  640,  Sir  Thomas 
Clarke  entered  fully  into  the  effect  of  this  sort  of  power* 
The  question  was  upon  limited  mterests  being  given  to  some 
of  the  children ;  and  the  Court  considered,  that  where  the 
object  was  clearly  to  give  a  discretionary  power  of  appoint- 
ment, it  extends  to  giving  limited  interests  at  any  time;  which 
is  not  illusory.  Upon  the  authority  of  that  case  and  tfie 
words  of  this  power  Mrs.  Walsingham  had  a  power  to  Hmit, 
as  she  thought  fit.  If  she  had  by  will  appointed  to  them  in 
moieties,  and  if  either  should  die  without  issue  the  whole  to  ^ 

the  survivor,  if  one  had  died  in  her  life,  stiD  it  would  have 
done,  though  her  will  could  not  take  effect  till  her  death. 
Upon  the  death  of  her  son  the  only  proper  object  of  her 
bounty  was  her  daughter ;  and  if  she  could  have  made  such 
an  appointment,  as  would  in  the  event  have  given  the  whole 
to  her  daughter,  there  is  no  reason  for  saying,  such  an  ap- 
pointment, as  she  has  made,  is  void,  bcicause  a  person,  who 
18  dead  and  no  longer  an  object,  was  the  person»  who  if 
living  could  have  disputed  it. 

Attorney  General,  for  Lord  Mulgrave,  Lord  Fitzgibbon, 

and  Mr.  Phipps,  executors  of  Richard  O'Brien  Boyle* 

The  clause,  which  vests  the  mterest  at  21,  is  different  firom 

that. 
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1791.         that^  which  precedes  it;  which  looks  only  to  the  case  of  no 

-^T^^  appointment,  or  an  incomplete  appointment;  but  the  latter 

1^,  respects  the  whole ;  and  directs,  that  it  shall  vest  even  in  the 

Buhop  of     Hfe  of  the  mother,    and  be  transmissible,  even  if  they  die 

before  her.    The  testatrix  seems  to  have  intended  to  put  it 

out  of  the  power  of  Mrs.  Walsingham  to  defeat  entirely  any 

of  her  children ;  for  suppose,  there  had  been  five  or  six  chil- 

[  *305  ]      dren,  and  three  or  four  had  died  in  her  life,  ^can  it  be  said, 

she  could  have  appointed  the  whole  to  the  survivors,  when 
that  clause  is  imperative  upon  her  to  appoint  a  transmissible 
Interest  at  21. 

Lard  Chancellor. 
Could  an  appointment  to  the  executors  of  a  dead  chO^ 
be  a  good  appointment? 

For  the  Executors. 
I  conceive,  the  will  has  vested  in  the  children  at  21  an 
uncertain  sum ;  and  the  whole  power  remaining  to  her  is  only 
to  fix  the  proportions ;  and  when  they  are  named  the  appoint- 
m^it  has  relatioB. 

Lord  Chancellor. 
Upon  that  hypothesis  I  ask  the  question.  Would  an  in** 
terest  appointed  to  the  personal  estate  or  representative  of 
a  dead  child  have  operated  as  an  appointment?  I  take  it  not 
without  special  words;  but  I  do  not  speak  positively,  as  T 
have  not  looked  into  the  cases  upon  it. 

For  the  Executors. 
In  Maddisan  v.  Andrew  an  attempt  to  appoint  to  a  deceased 
child  was  made ;  and  it  was  not  over-ruled  upon  the  impos- 
sibility of  doing  it,  but  because  it  was  an  appointment  by 
the  mother  to  herself  under  pretence  of  appointing  to  a 
deceased  child.  It  must  be  admitted,  that  under  a  general 
power  there  cannot  be  an  appointinent  to  the  representatives 
of  a  dead  child. 

Lord  Chancellor. 
But  aa  appointment  of  the  whole  to  the  surviving  childrea 
would  be  good. 


CASES  IN  CHANCERY.  805 

For  the  Executors.  1791. 

Yes :  and  it  is  upon  the  special  words  here,  that  my  arga-        Botlb 
ment  is  founded.    The  testatrix  clearly  intended,  that  some-  v. 

thing  should  be  given  to  the  children,  who  should  attain  21      **'®**®P  ®'  ^ 
in  the  life  of  their  mother ;  who  might  have  given,  what  she 
chose  to  fix,  to  their  representatives ;  and  therefore  the  Court 
may.    In  cases  of  a  general  power  of  appointment,  where 
•*  there  is  no  such  direction  as  in  this  case,  it  is  not  presumed,      L  *  306} 
that  the  author  of  the  power  looked  farther  than  to  the  very 
children ;  but  if  the  power  fixes  the  time,  when  the  represen- 
tatives may  be  looked  to,  there  is  no  reason  why  it  should  not 
take  effect;  and  here  it  is  particularly  marked  by  postponing 
the  payment  till  the  death  of  the  mother.    There  is  no  objec- 
tion to  the  direction  in  the  will,  that  it  shall  vest  at  21,  yet 
that  the  mother  shall  have  the  benefit  of  it  during  her  Ufe : 
therefore,  if  this  passage  resumes  the  consideration  of  the 
disposition  of  the  whole  residue,  and  does  not  relate  only  to 
the  case  of  an  incomplete  appointment,  or  none,  such  interest 
Tested  in  him,  as  he  according  to  the  rules  of  the  Court  wa» 
entitled  to;  and  is  transmissible  to  his  representatives;  and 
will  pass  by  his  will.    As  to  the  5000/.  under  the  settlement ; 
if  Mrs.  Wokingham^  appointment  by  deed  is  good  as  to  that, 
it  is  a  contradiction  to  the  engagement  in  the  settlement; 
which  says  *^  among  all  and  every  the  children  of  the  marriage  ;*' 
therefore  a  claim  remains  to  the  representatives  of  the  deceased 
son.    As  to  the  appointment  to  the  son;  the  condition  is  in- 
consistent with  what  the  mother  purported  to  do.    It  was  a 
condition,  that  she  should  recal  that  sum  of  817^.    The  first 
instrument  was  clear  of  any  condition  of  that  sort ;  it  did  not 
appear,  at  least  not  in  writing,  to  have  made  any  part  of  that 
execution ;  but  is  recited  in  a  subsequent  instrument.    The 
mother,  having  by  the  original  instrument  executed  her  power 
to  the  extent  of  a  certain  suni,  could  not  recal  any  part  of  it* 
The  fund  i»  between  70,000/.  and  80,000^    So  small  a  share, 
as  was  advanced  to  him,  has  always  been   looked  upon  as 
iBusory  with  regard  to  so  large  a  property.    It  would  be  so, 
if  he  had  lived:  and  if  so,  his  representatives  are  entitled  t& 
what  he  would  have  been  entitled  to* 
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1791  •  Mr.  Hardinge  and  Mr.  Hollist,  for  Lord  Skamum,  clat 


-.  in  remainder  under  the  will  of  Richard  OBrien  Boyle. 

9.  First :  if  Mrs.  Walsing/tam  had  a   power    of  appointment 

Bishop  of      after  her  son's  death,  which  I  deny,  it  must  have  reference  to 
Pbtsrboro'.    ^|jg  jjgj^  Qf  j^  distribution  as  between  two  living  children ;  and 

what  in  that  view  she  has  done  is  illusory.  Secondly :  all 
power  of  appointment  was  gone  after  the  death  of  the  son:  or, 
in  other  words,  there  accrued  to  him  at  21  a  vested  interest  in 
a  moiety  of  the  unappointed  residue,  subject  only  to  a  reason- 
able appointment  to  be  made  by  his  mother  in  his  life ;  but 

[  ^307  ]      absolute,   *  in  case  of  his    death    before    any  appointment 

Both  these  points  depend  upon  the  sound  construction  of  the 
clause,  by  which,  I  say,  an  interest  vested  in  him.  Thi^ 
clause  has  no  special  reference  to  the  case  of  no  appointment 
or  an  incomplete  appointment ;  but  refers  to  her  living  after 
an  interest  vested  with  a  power  of  appointment  between  the 
two  children.  The  clause  in  case  of  no  appointment  or  an  in- 
complete appointment  assumes  her  death  first ;  for  before  that 
it  could  not  be  known ;  and  gives  the  residue  equally,  &c.  the 
next  clause,  vesting  an  interest,  assumes  her  right  of  appoint- 
ment over  an  interest  vested,  but  subject  to  her  discretion  as 
to  the  amount.  The  reasons  for  saying,  this  is  not  with  re- 
ference to  her  death  without  appointment  are  these;  first, 
that  very  event  of  her  dying  without  appointment  is  provided 
for  differently  by  the  direction,  that  in  that  event  it  shall  be 
payable  at  SI,  not  vested  only,  secondly :  that  vested  interest 
might  continue  in  that  shape  till  her  death,  and  consequently 
while  her  power  might  be  executed.  The  consequence  of 
this  construction  is  this ;  if  the  appointment  of  the  residue  is 
good  after  the  death  of  the  son,  still  it  must  be  founded  upon 
the  idea  of  a  discretion  as  between  two  Uving  objects;  and  if 
this  would  have  been  illusory  before  his  death,  it  does  not 
lose  that  mark  by  the  accident  of  his  death  without  issue. 
What  she  gave  to  him  was  not  more  than  a  nineteenth  part. 
In  Wall  V.  Thurbome,  I  Vem.  355,  a  case  of  Cragrave  v. 
Perrost  (  22 )  is  quoted,  where  the  question  was  upon  an  illu- 
sory appointment.  JThe  right  of  appointment  was  between 
children;  one  received  1 00/.  professedly  imder  the  power;  die 
other  received  1000/.  the  Court  held  upon  the  mere  disparity 

of 
(22)  1  Eq.  Ca.  Ah.  345. 
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of  the  suins^   that  it  was  illusory:  and  Lord  Hardwicke  in         1791. 

Maddison  v.  Andrew  adopts  this  case,  as  having  determined        t^^"** 

it ;  and  there  it  was  an  eleventh  share.     It  is  said,  that  what  ^^ 

was  given  to  the  son  was  right ;  and  also  what  was  given  to      Bishop  of 

the  daughter;  because  then  no  other  object  remained.    What   1^tkrboro\ 

was  given  to  the  son  was  right,  as  £Etr  as  it  went ;  but  it  b  not 

fair  to  consider  it  according  to  the  existing  circumstances  at 

the  moment ;  but  what  is  fair  and  just  between  two  living 

objects.    A  power  of  appointment  is  a  discretion  operating, 

as  it  has  been  said  (23),  as  a  distrust  upon  the  children,  and 

for  the  purpose  of  insuring  their  obedience.    It  may  be  a  case 

of  ten  children ;  and   one  dies  after  a  vested  right  accrues, 

or  nine   •  die ;  how  can  it  be  conceived,  that  a  gift  of  the      [  *  308  ] 

whole  can  be  considered  as  a  fair  appointment  ? 

Lord  Chancellor. 
When  you  speak  of  a  vested  interest,  what  do  you  say  is 
the  amount? 

For  Lord  Shannon. 
It  is  uncertain  in  point  of  quantum.  One  great  difficulty  is 
this :  suppose,  no  appointment  had  been  made,  while  both  the 
objects  were  in  esse;  what  is  to  be  done  by  a  parent  wishing 
to  execute  honestly  ?  Is  it  the  law  of  this  Court,  that  some- 
thing must  be  given  to  the  dead  child?  That  would  be  ab- 
surd ;  for,  if  ten  or  twenty  years  had  elapsed,  the  Court  must 
consider,  what  was  the  situation  of  the  child  so  many  years  ago. 
The  power  was  absolutely  gone,  the  instant  one  died.  There 
is  no  power  in  the  parent  to  give  to  the  executors  of  a  dead 
child ;  for  the  objects  are  certainly  the  children.  Maddison  v. 
Andrew  proves  too  much,  and  differs  from  this :  there  it  was 
the  same,  as  if  the  child  had  never  existed.  In  the  Duke  of 
Marlborough  v.  Lord  Godolphin^  besides  that  there  was  no 
vested  interest,  there  was  in  that  case  the  word  "  such;'  which 
clearly  distinguishes  it  from  this  case.  Upon  the  doctrine  ot 
the  Court  in  Alexander  v.  Alexander  the  condition  was  void ; 
and  the  sum  repaid  by  the  son  was  paid  in  his  own  wrong. 
Pawlet  V.  Pawlet,  1  Wils.  224,  a  father  had  a  power  to  appoint 

to 
'(23)  1  Vet.  58. 

Vol.  I.  Y 


Boyle 
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1791.         to. younger  Gliildren»  as  he.  should  think  fit»  SQ^OOOljL;  he  apr 

points  S9J900L  to  one,  sulqect  to  the  devises  in  his  will,  and 

100/.  among  the  rest;  this  was  held  void  as  an  appointment  on 

Bishop  of      account  of  the  testrictiony  heing  to  be  raised,  at  all  events* 
Pbtbrboro'. 

Solicitor  General  in  reply  was  stopped  by  the  Court. 

Lord  Chancellob. 
There  is  no  case,  that  I  recollect,  like  this  in  point  of  cfp* 
cumstances.    There  are  two  questions.    First  consider,  what 
would  be  the  operation  of  such  a  power  without  the  special^ 
words  here.     The  great  difficulty  is  to  settle,,  what  the  law 
would  be,  where  there  is  no  such  peculiarity  of  an  interest 
vesting  in  the  life  of  tenant  for  Ufe.    It  strikes  me,  that,  if-  a. 
sum  is  given  to  be  enjoyed  hjA.  for  life,  with  power  of  ap- 
pointment during  life,  and  after  his  death  for  want  of  appoint- 
[  ^309  ]      ment  to  be  *  enjoyed  by  five  persons,  naming  them,  it  is  not  a 
Fond  given  to    vested  interest  in  any  of  them  till  the  death  of  the  tenant  ton. 
A.  for  life        Ufe.    I  think,  the  reason  of  the  thmg,  the  construction  of  the 
with  power  of  instruments,  and  the  authority  of  the  cases  cited,  concur  to 
fl    *     rf       d  ^^^'  ^^  ^  ^^  giveiA  in  this  manner  does  not  by  the,  form  of 
after  deaib  for  *^®  gift  vest,  her  power  subsisting  upon  it  (24);  and  if  not, 
want  ^pf  ap«     except  for  that  phrase  it  would  not  at  all.    Then  the  question 
pointn^ent,         is  as  to  the  efiect  and  operation  of  that  clause;  and  whether 
over ;  not  a       the  phrase  will  alter,  what  would  be  the  general  effect  in  any 
vested  inte-       other  case.    If  any  interest  vested,  it  must  be  modo  et  formd 

rest  lui  aiier   ^  p-ovided  \  that  is  in  aliquot  parts ;  and  then  the  power  is 
death  of  tenant  ^^  .1111  i-ii  1  a 

f     rr      th       g^ne.     Suppose  there  had  been  more  children;  and  one  alter 

power  sabsist-  ^*^^S  attained  21  had  died ;  shall  the  power  remain  as  to  the 

ttig  upon  it.      .other  children ;   or^  if  that  interest  vested  in  certain  aliquoi 

partSy 

(24)  This  opmton,  correspond^  661.   IV,  630.    Reade  v.  lUade, 

ing  with  Lord  CohB\  10  Co.  85,  V,  748.   Cagterten  v.  Sniherkmd, 

in   Leonard  Loties'^  case,    and  IX,  445.    X,  255,265.    XIII, 

Lord  Hardmcke%  in  Walpole  v.  246.    By  these,  as  well  as  Ok»- 

Lord  Conway,  3  Barnard,  153.  ningham  v.  Moody,    1  Vet*  174, 

and  Madditon  v.  Andrew,  upon  a  and  J)oe  v.  Martin,  4  T.  R,  30,. 

power  of  appointment  over   a  the  interest  is  vested,  subject  to. 

personal  fnnd,  has  not  been  fol-  be  deve'^d  by  execution  of  the 

lowed  by  later  authorities :  post,  fowerr  Ex  parte  Beilhy,  I  Glyn* 

Smith  v.  Lord  Camelford,  Vol.  II,  SfJam.  167. 
608.   Malim  v.  Barker,  III,  150. 
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patife,  will  not  all  of  them  be  vested?    If  so;  then  I  must         1701. 


consider  this^  as  if  there  were  more  children ;  and  then  say,        ^ 
that  the  aUquot  parts  vested  in  all;  and  that  circumstance  ^^ 

destroys  the  power.  The  form  of  it  is,  if  no  appointment,  and  Bishop  of 
for  so  much  as  is  not  completely  appointed,  to  assign  to  all  *  btkrbobo* 
and  every  the  children,  if  more  than  one  payable  at  21 ;  if  but 
one,  then  to  that  one,  payable  at  21.  If  it  had  stopped  there^ 
I  must  have  looked  upon  it  to  be  a  provision  at  SI  after  the. 
death  of  the  mother.  3ut  it  goes  on  by  directing,  that  if  any 
such  child  shall  attain  21  in  the  Ufe  of  the  mother,  his  or  her 
share  shall  be  considered  as  a  vested  interest,  &c.  I  think, 
that  must  relate  to  unappointed  shares ;  and  the  effect  of  that 
phrase  is  not  to  bind  the  shares  to  be  appointed ;  not  to  say 
they  should  vest  at  21;.  because  the  power,  being  diu*ing  life, 
would  itself  specify,  when  they  were  to  vest ;  and  they  might 
at  any  period  of  life  without  waiting  for  that  period ;  for  there 
was  no  limitation  upon  her  appointment;  and  her  children 
need  not  be  21,  when  they  were  appointees;  therefore  I  think, 
this  was  intended  to  vest  an  interest  only  in  de&ult  of  appoint- 
ment. That  brings  it  to  the  question,  whether  the  power  has 
not  lost  its  opportunity  of  being  exercised  by  the  death  of  the 
son;  or  whether  there  is  a  capacity  of  appointing,  where  only 
one  child  is  left ;  and,  if  at  all,  whether  it  must  not  be  with 
reference  to  the  clause,  which  provides  for  its  going  in  case  of 
no  appointment.  The  words  breed  the  doubt.  Where  there* 
are  only  two  children,  the  power  by  way  of  exercise  of  discre^ 
tion  is  totally  gone  by  the  death  of  one,  before  it  is  exercised; 
and  it  cannot  be  the  same  power  in  point  of  extent,  as  when 
meant  to  be  a  distribution  among  several;  for  which  it  *is  ne-  [  ^310  ] 
cessary,  there  should  be  several.  But  this  clause  made  it 
proper  for  her  to  express,  that  she  did  intend  her  power  to  be 
executed.  If  there  was  no  appointment,  the  consequence  is> 
each  would  be  entitled  to  a  moiety,  because  there  was  no  ap- 
pointment. In  respect  of  that  clause  she  had  a  power  to  ap- 
point to  one  only ;  for,  though  that  is  not  a  distribution,  it  is 
an  expression,  that  it  shall  go  by  appointment,  and  not  transmit 
for  want  of  it.  I  think,  the  extent  of  her  power  is  such  as  to 
enable  her  to  express  her  intention :  that  she  has  done ;  and 
therefore  it  must* go  according  to  the  intent.  As  to  the  point 
of  illusion :  supposing  the  argument  good,  that  she  had  a  right 
to  make  any  appointment  not  illusory,  it  is  dif&cidt  to  say,  that, 

Y2  when 


dio 
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when  her  son  died  without  leaving  any  object,  it  could  be  lOti^ 
sory  to  give  him  no  more  than  the  sum,  that  was  advanced :  I 
1^^  do  not  know,  how  that  could  be  argued.    I  agree,  that,  where* 

Bishop  of      there  is  gross  inequaUty,  and  nothing  more,  that  will  do :  but/ 
PfiTERBORo  .  trhere  it  is  accounted  for,  and  by  the  situation  of  the  children 

is  rendered  humane,  and  wise,  and  discreet,  the  Court  will  not 
call  it  illusory;  for  that  is  fraud.  As  to  the  sum  repaid  by  the 
son :  the  effect  of  the  instrument  is  to  recal  that  sum  into  the 
estate  of  the  testatrix,  not  to  appropriate  it  to  herself.  It  is 
not  objected,  that  she  made  a  bargain  to  get  part  of  that  fund 
for  herself,  but  only  that  if  the  commission  cost  less,  so  much 
should  return  to  the  fund,  and  be  liable  to  her  appointment  as 
before.  Being  drawn  back  into  the  fund  to  be  distributable 
as  before,  if  it  had  been  duly  distributable  afterward?  to  other 
children,  you  could  have  made  nothing  of  it.  It  only  lessens 
the  sum  originally  appointed,  and  puts  the  argument  as  to 
illusion  in  a  stronger  point  of  view.  If  a  trustee  with  regard 
to  appointment  will  appoint  upon  condition  of  being  paid  for  it 
into  his  own  pocket,  it  is  void,  because  corrupt :  but  if  he 
draws  it  back  into  the  original  fund,  it  only  lessens  the  appoint- 
ment. But  I  say  little  upon  the  point  of  illusion ;  because  I 
do  not  think,  it  was  necessary  for  her  to  make  any  appointment 
at  all  to  the  son.  As  the  case  has  happened,  she  need  not 
have  given  him  a  shilling  contrary  to  her  pui*pose,  that  the 
whole  should  go  to  one;  meaning  to  say,  she  had  as  much 
right  to  fix  it  in  one  surviving,  as  in  nine,  if  nine  had  survived : 
upon  that  idea  I  think,  the  Plaintiff  must  prevail  (25). 


(25)  This  decision, which  seems 
at  variance  with  Reade  v.  Reade, 
post,  Vol.  V,  744,  is  couGrmed 
by  Lord  Eldon,  C.  and  Reade  v. 
Reade  questioned,  1  Ves.  Sf  Bea, 
90,  92;  and  in  Folke$v,  Western, 
Post,  Vol.  IX,  456,  the  same  de- 
cision was  made,  where  one  of 
two  objects  was  removed,  not 
by  death,  but  by  the  efiect  of 
an  express  satisfaction  by  way 
of  advancement.  M'Ghie  v. 
M'Ghie,  2  Madd.  368.  Noel  v. 
LordWuhingham,  2  Sim.  ^'  Slu. 
90.     For  the  various  authorities 


on  the  subject  of  appointment, 
see  post,  Foriescue  v.  Gregor, 
Reade  v.  Reade,  Kemp  v.  Kemp, 
Vol.  V,  553,  744,  849,  and 
the  notes,  in  p.  750  and  853. 
Brudenell  v,  Elwes,  VII,  382. 
Butcher  v.  Butcher,  IX,  382. 
1  Ves.  Sf  Bea.  79.  Castertan  v. 
Sutherland,  IX,  445.  Bax  v. 
Whitbread,  X,  31;  XVI,  15. 
Mocatta  v,  Lovsada,  and  Dyke  v. 
Sylvester,  XII,  123, 120.  White 
v.  St.  Barbe,  1  Ves.  <y  Bea.  399. 
DavJbeny  v.  Cockbum,  1  Met.  626* 
Leake  v.  Robinson ^  2  Mer.  363. 
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WAINWRIGHT  v.  WATERMAN.  ^    ^l^}'     ^ 

May\itth,nth. 

¥N  articles  of  partnership  between  Arnold  and  Pcarkes  it  was    Testator,  after 

provided,  that  the  former  might  appoint  any  person  to  be  giving  life  in- 

partner  with  the  latter  in  his  room  for  one  moiety;  and  might  ^crests m  stock 

direct  the  trade  to  be  carried  on  with  regard  to  his  share  by  his   ,      .  ^ 

.  .       daughters,  af- 

executors  for  that  purpose ;  and  might  bequeath  his  proportion  te^warils  the 

bf  the  stocky  &c.    Arnold  by  his  will  gave  10,000/.  in  the  funds  principal 

to  his  daughter  Mrs.  Wainwright  for.  her  separate  use  for  life ;  among  his 

and  after  her  decease  for  an  only  child  or  all  her  children,  grandchildren, 

equally  to  be  divided  at  21  or  marriage ;  and  he  gave  other  *"  pursuance 

sums  to  his  other  daughters  and  their  children  respectively  in       f  power  m 

the  same  manner,  with  benefit  of  survivorship  as  therein  men-        ^       , . 

'  .11.     partnership 

tioned.    The  testator  recited  his  power  in  the  articles ;  and  m  appointed  his 

pursuance  of  it  appointed  his  executors  to  carry  on  the  trade  executors  to 

in  his  room ;  and  bequeathed  to  them  his  share  of  the  capital,  carry  on  tlio 

with  power  to  dissolve  the  partnership,  or  to  nominate  any  trade  in  his 

other  person  to  succeed  him  or  them ;  and  gave  them  his  free-  ^^om  with 

hold   and  leasehold  estate  in  and  near  Newgate-street,  upon  P^^®'"  °    '*" 

trust  to  carry  on  the  trade  as  long  as  they  should  think  proper;      .     ' 

and  after  the  expiration  of  the  partnership  to  sell  the  said  other   person  • 

estate,  and  apply  the  produce  together  with  his  share  of  the  and  gave  them 

capital,  his  share  of  the 
capital  and  all 
freehold  and  leasehold  in  trust  to  carry  on  the  trade  as  long  as  they  should 
think  fit;  and  after  expiration  of  partnership  to  sell  the  estates,  and  with 
the  produce  and  profils  of  trade  and  all  the  rest  of  his  estate  form  a  fund 
to  accumulate  twelve  years,  then  among  the  grandchildren  living:  By 
codicil  he  substituted  his  partner,  who  was  his  son  in  law,  in  the  room  of 
one  executor  removed;  and  desired,  that,  if  his  executors  should  con- 
tinue trade,  and  his  grandsons  T,  and  •/.  should  attain  twenty-one,  his 
executors  would  nominate  each  a  partner  for  a  quarter,  when  executors 
should  think  fit,  with  legacies  at  the  same  time,  to  sink  into  the  estate  if 
they  should  decline  the  partnership,  or  die  before  twenty-one ;  executors 
to  advance  any  farther  sum  they  might  want  to  carry  on  trade  ;  the  rest  of 
his  property  among  all  the  grandchildren  except  T.  and  J,  By  another 
codicil  he  left  it  entirely  in  discretion  of  the  executors  to  appoint  J,  or  not ; 
if  they  should  not  think  proper,  his  legacy  to  he  void :  T.  and  •/.  both 
entitled  to  be  partners  and  to  their  legacies  at  twenty-one,  one  executor, 
their  father,  being  for  admitting  them,  the  other  two  against  it:  but  if 
all  had  without  fraud  united  in  declaring./,  unfit,  they  might  have  excluded 
him ;  in  which  case  he  could  have  taken  nothing  under  this  devise. 
Residuary  legatee  need  not  be  party  to  bill  for  specific  legacy. 
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his  estate  and  effects,  subject  to  debts,  legacies,  and  funeral 


WRIGHT       expences,  in  forming  a  fund  to  accumulate  for  twelve  years ; 
o.  then  to  go  to  such  of  his  grandchildren  as  should  be  then 

vr  ATERMAN.  Jiving,  equally  to  be  divided,  and  to  be  transferred  at  21  re- 
spectively. Testator  afterwards  by  a  codicil  removed  one  of 
his  executors ;  and  appointed  Pearkes^  who  had  married  one 
of  his  daughters,  in  the  place  of  him  removed ;  and,  taking 
notice  of  his  power,  ratified  it;  but,  if  his  executors  should 
continue  the  trade,  and  his  grandson  Thomas  Wainwright 
should  attain  21,  requested  and  directed  his  executors  and  the 
survivor  to  nominate  Thonuis  a  partner  for  one  quarter  at  such 
time,  as  they  shotdd  think  fit ;  he  also  gave  Thomas  a  legacy 
of  4000/.  when  he  should  become  partner,  but  directed  it  to 
sink  into  the  estate,  if  he  should  die  before  21,  or  decline  to 
be  a  partner.  In  the  same  codicil  there  was  a  disposition 
exactly  similar  in  favor  of  John  Wainwrighi^  and  upon  the 
same  conditions ;  and  these  legacies  he  directed  to  be  paid  out 
of  his  share  bf  the  profits  of  the  trade  accruing  firom  the  last 
general  settiement  previous  to  his  death  to  the  time,  when  they 
should  become  partners.  All  the  residue  of  the  profits  of  his 
share  of  the  trade  he  gave  among  all  his  ^andchildren,  except 
[  *312  ]       *  Thomas  said  John  Wainwright,  share  and  share  alike;  and, 

if  Thomas  and  John  should  have  occasion  for  another  sum  of 
money  in  order  to  carry  on  the  trade,  he  empowered  his  exe- 
cutors to  advance  it  out  of  the  profits  of  the  trade  bequeathed 
for  the  benefit  of  the  other  grandchildren.  Afterwards  in 
another  codicil  he  expressed  himself  thus ;  "  It  shall  be  en- 
**  tirely  in  the  discretion  of  my  executors  whether  they  shall  or 
*^  shall  not  nominate  and  appoint  my  grandson  JohnWainwright 
"  to  be  a  partner,"  any  direction  in  the  formdt  codicil  to  the 
contrary  notwithstanding ;  and,  if  they  should  not  think  proper 
to  appoint  him,  the  legacy  of  4000/.  given  to  him  by  the  former 
codicil  was  declared  to  be  void.  Thomas  was  of  age  in  1785; 
John  in  1787.  They  brought  the  bill  against  the  executors, 
prajdng  to  be  admitted  partners  from  the  time  they  attained 
the  age  of  21  respectively,  for  an  account  of  the  profits  from 
that  time,  and  to  have  their  legacies  paid  them.  Wainwright, 
one  of  the  executors  and  father  to  the  Plaintiffs,  stated,  that 
he  was  always  ready  and  willing  to  admit  them ;  but  the  other 

two 
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two  executors  refused,  ooneeiTfaig  the  words  not  to  be  com- 
pukoryupon  them.    The  partnership  exphred  1790. 

ft 

Solicitor  General  and  Mr.  Mansfield^  for  Defendants 
Oliyectedy  that  the  other  grandchildren,  who  were  residuary 
legatees,  were  not  made  parties,  as  they  ought  to  be;  for 
the  executors  did  not  admit  assets;  and  the  grandchildren 
might  file  another  bilT  immediately  for  an  account  of  testator's 
esfote,  &c. 


1791. 


Wain- 

WRIGHT 
V, 

Waterman. 


Mr.  Lloyd^  for  Plaintiffs. 

This  is  nothing  more  than  a  claim  of  a  specific  part  of  tes- 
tator's property.  These- legacies  are  specific ;  and  in  a  case  of 
specific  legacies,  where  no  distribution  of  the  residue  is  prayed, 
it  is  unreasonable  to  bring  residuary  legatees  before  the  Court ; 
and  this  is  according  to  the  constant  practice.  Upon  the  merits 
both  Plaintiffs  are  entitled ;  but  ThomoM  at  all  events  (26) ;  for 
the  direction  is  positive  as  to  him  without  any  dii^cretion.  The 
ftrst  codicil  is  a  revocation  of  the  will.  Pearkes  is  interested ; 
for  by  this  he  has  got  all  the  customers  to  himself.  In  the 
great  case  of  Richardson  v.  Chapman^  where  an  Archbishop 
devised  his  options  to  a  particular  object.  Lord  Northington 
thought,  the  executors  might  go  out  of  the  will ;  but  the 
House  of  Lords  reversed  that  decree ;  and  thought,  the  will 
was  mandatory  *  upon  them;  and,  that  they  could  not  go  out 
of  it.  It  has  been  decided,  and  I  adfadt,  that,  where  there  are 
three  trustees,  and  one  dies,  the  two  others  may,  if  the  trust  is 
coupled  with  an  interest,  execute  it ;  otherwise  if  it  is  a  naked 
power :  but  it  is  clear,  that,  if  they  cannot  agree  to  execute  it, 
neither  the  one  nor  the  other  can,  but  it  devolves  upon  the 
Court ;  and  their  disagreement  will  not  prevent  the  object  of 
the  testator's  bounty,  if  there  is  no  real  obstacle  to  the  con- 
trary. So  in  the  case  of  executors  Co.  Lit.  US,  181:  where 
a  power  is  given  to  executors,  they  must  all  Join ;  and,  if  one 
refuses,  the  others  cannot  at  common  law  execute  it ;  and  an 
Act  of  Parliament,  21  HenJVIlly  c.  4,  past  to  enable  the  otherg 
to  sell  in  that  case ;  and,  though  the  joint  estate  would  have 
survived,  yet  during  their  joint  Uves  they  must  all  have  joined. 

By 

(2(1)  Tiie  second  time  this  cause  Thonuu  seemed  to  be  givBn  up 
camo  ou  tho  quesliou  as  against    by  the  Defendants. 


[  ♦SIS  ] 
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Wain- 

WRIOHT 

Waterman* 


By  their  answer  they  admit  800W.  to  have  been  got  by  this 
trade  with  a  residue  of  5000/.  more. 

For  Defendants. 
Upon  these  codicils  it  was  not  the  intention  of  the  testator, 
when  he  gave  the  executors  this  discretion  as  to  the  time  of 
appointing,  that,  if  they  never  appointed,  the  Plaintiffs  should 
lose  the  benefit  of  what  was  given  to  the  rest  of  the  grand- 
children; but  only  in  case  they  were  admitted,  and  received 
their  legacies.  Can  it  be  thought,  he  meant  any  thing  hn- 
perative  upon  the  executors  against  such  express  words* 


[  •314  ] 


Lord  Chancellor. 
Upon  the  point  of  form  I  am  inclined  to  think,  the  bill  ia 
sufficient  (^).  It  is  not  a  bill  as  to  the  general  residue  of 
testator's  estate,  but  as  to  the  legacies  of  4000iL  and  the 
profits,  giving  the  residue  to  others.  The  question  is,  whe- 
ther they  are  not  specific  legacies ;  and  whether  the  executors 
do  not  represent  the  other  grandchildren.  If  they  could 
bring  a  bill  after  this  decree,  the  decree  will  be  wrong ;  and 
they  must  be  made  parties;  for  the  executors  must  be  deli- 
vered :  it  would  be  unjust  to  leave  them  open.  There  must 
be  an  account  of  the  general  estate,  if  desired,  and  if  assets 
are  not  admitted;  for  I  considered  them  as  legatees;  and,  like 
the  case  of  every  other  legacy,  liable  to  debts.  But  I  wiU 
pronounce  the  decree  upon  the  merits ;  and,  if  any  thing  can 
be  made  of  this,  it  may  be  set  down  for  farther  argument  or 
a  re-hearing.  The  will  is  properly  explained  by  the  codicil 
upon  the  same  subject.  The  executors  *do  not  appear  to  be 
interested;  for  they  are  not  entitled  to  avail  themselves  of  the 
power  given  to  them;  but  must  make  the  utmost  of  the  trade 
by  the  sale  of  the  whole  establishment  of  it,  and  consequently 
the  good-will  of  the  trade,  to  make  the  accumulation  the  better 
for  the  benefit  of  the  whole  family.  The  good-will  and  every 
thing  belonging  to  the  establishment  must  be  sold  for  the 
benefit  of  the  whole  family  some  way  or  other ;  therefore  the 
executors  have  no  interest  in  it.  The  only  question  is,  whe- 
ther, as  they  differed  in  opinion  about  admitting  the  Plaintifis, 

some 
(27)  1  Eq*  Ca.  Ab,  73,  ;;/.  13.     Lawson  v.  Barker ^  1  Bro,  C  C. 
a03.     Brown  v,  Bowthwaiie,  1  Madd.  iiiS. 
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some  being  for  it,  some  against  it,  it  is  possible  to  exclude  this  1791. 

Plaintiff  under  all  the  circumstances.     I  think,  if  the  executors        .^^^^^ 
had  united  in  declaring,  that  he  was  unfit  to  be  adrnftted,  and       ^^^JJ; 
without  collusion  or  fraud,  that  they  had  a  right  to  exclude  v. 

him ;  and  the  consequence  must  have  been  unfortunately,  thait  ™^terman. 
he  must  have  lost  the  4000/.  and  all  the  rest:  but  as  the  cir- 
cumstances are,  and  as  they  made  no  such  declaration  either 
before  he  was  21,  or  at  that  time,  both  Plaintiffs  are  entitled. 
Therefore  let  them  be  declared  to  be  considered  as  partners 
from  the  age  of  21  respectively ;  and  let  an  account  of  the 
profits  be  taken  fi*om  the  last  settlement  before  the  death  of 
the  testator  to  that  time,  out  of  which  their  legacies  must  be 
paid;  and  they  must  have  an  account  of  the  profits  from  that 
time;  the  rest  to  go  to  the  rest  of  the  grandchildren. 


JOHNSON  V.  BOYFIELD. 


1791. 

May  24th. 
Ld.  Chan. 

Mr.  Justice  Buller,  for  the  Lard  Chancellor.  *^^^y  ®'** 

TTPON  the  marriage  of  Mrs.  Penelope  Ransom  in   1749     Infant   not 
several  funds  were  settled  upon  her  for  life,  afterwards  ^^und  by  his 

to  go  among  the  children  of  the  marriage  absolutely,  as  she  ®^^®°*"** 

,      ij  Bond   by  in- 
should  -    ^  ^     -^ .    ^ 
fant  for  a  jnst 

debt :  bis  mother  and  infant  sister  being  entitled  on  death  of  j1,  without 

issue  to  4000/.  stock  for  the  mother  for  life,  after  to  her  children  according 

to  appointment,  if  no  children,  to  the  mother,   after  death  of  the  son 

covenanted  to  pay  that  debt,  when  either  should  become  entitled  to  that 

stock.    Upon  marriage  of  the  daughter  the  mother  made  an  appointment 

of  the  stock  in  her  favour ;  but  next  day  tlie  husband  having  notice  of,  and 

approving  the  covenants  to  pay  the  son's  debt,  and  reciting  his  and  his 

wife's  intention  to  secure  it  '*  as  aftermentioned,"  released  all  their  right  to 

that  stock  to  the  mother,  and  covenanted,  that  when  the  wife  should  be 

twenty-one,  all   their  interest  should  be  vested  in  her ;  and  a  trust  was 

declared,  that,  if  the  obligee  should  have  a  right  to  recover  that  debt,  it 

should  be  paid  out  of  that  stock.    Afterwards,  a  bill  being  filed  to  set  aside 

the  settlement  as  an  appointment  by  the  mother  for  her  own  benefit  without 

consideration,  the   parties  were  by  agreement  mutually  released  from  the 

covenants  in  it;  and  the  husband  covenanted,  that,  if  the  obligee  should 

have  a  right  in  life  of  the  mother  to  recover  the  debt,  it  should  be  paid  out 

of  that  stock.    The  moUier  died  intestate  before  A*    Determined,  that  a 

fair  assignee  of  the  debt  had  no  specific  lien  on  the  fund;  which  could  be 

liable  only  by  being  brought  back  into  the  mother's  assets,  as  taken  out  in 

fraud 
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should  appoint;  if  no  appointment,  equally;  if  but  otie^  to 
that  one;  if  none,  to  Mrs.  Ransom  absolutely.  By  the  will 
of  her  £&her  Abraham  Dacan  Ransom  5000/.  stock  was  gircfi 
in  trust  for  the  sole  use  of  his  daughter  Elizabeth^  aftdrwards 
Mrs.  Shepley,  for  life  and  afterwards  to  her  issue.  By  ^be 
same  will  some  real  estates  were  given  to  Mrs.  Shq^y  tot 
Mfe;  then  to  her  issue;  if  no  issuci  to  Mrs.  Ransom  for  Ufei 
with  remainders  to  her  issue.  Other  real  estates  were  by  Ae 
same  will  devised  to  Mrs.  Ransom  for  life,  remainder  to  her  is- 
sue with  power  of  appointment  to  her ;  remainder  to  Mrs.  Sktp- 
ley  and  *  her  issue.  Mrs.  Shepley  with  the  consent  of  het 
husband  declared  a  trust  as  to  4000/.  part  of  the  abovemeii- 
tioned  5000/.  stock,  (in  case  she  should  die  without  leaving 
issue,  and  upon  condition  of  paying  100/.  a  year  to  Mr.  Shep^ 
ley  for  life)  for  Mrs.  Ransom  for  life;  afterwards  for  her  chil- 
difen  living  at  her  death  according  to  her  appointment;  if 
but  one,  for  that  one;  if  none,  for  Mrs.  Ransom  absolutely. 
Mrs.  Ransom  had  two  children;  Abraham  Dacan  Ransom,  and 
Penelope.  She  appointed  the  real  estates,  devised  to  her  and 
her  issue,  in  favour  of  her  son.  Her  son  died  in  the  East 
Indies,  indebted  to  Tilly  Kettle  in  1462/.  by  bond,  admitted 
to  have  been  given  for  a  just  debt,  but  while  the  obUgor  was 
a  minor.  The  real  estates  appointed  to  him  he  devised,  when 
he  was  of  age,  to  his  father,  who  died  intestate.  Upon  the 
11th  March,  1778,  Mrs.  Ransom,  and  her  daughter  Penelope, 
then  an  infant,  by  deed,  reciting  the  debt  due  from  Abraham 
Dcuian  Ransom  to  Tilly  Kettle,  and  that  he  had  no  legal 
remedy  for  it,  and  reciting  their  contingent  interest  in  the 
4000/.  stock,  covenanted  with  TiUy  Kettle,  that  if  they,  or 
either  of  them,  should  become  possessed  of  or  entitled  to  that 
stock,  they  would  pay  the  debt  due  to  him  within  two  years 
after  they  or  either  should  become  entitled  to  the  transfer, 

with 

fraud  of  her  creditors ;  for  which  it  must  be  said,  either,  that  there  was 
no  pretence  for  the  compromise,  or  that  do  pretence  for  its  providing  for 
the  debt  only  if  suable  in  the  mother's  life :  but  the  marriage  brokage  in 
the  ssttlement  was  sufficient  ground  for  the  compromise,  and  the  bill  did 
not  go  on  the  other  ground  ;  therefore  the  common  decree  for  account  of 
assets,  debts,  and  funeral  expences  without  reference  to  that  fund  was 
made  against  the  husband  and  wife  as  administrators.  The  debt  of  the 
son  was  a  saffieient  consideration  for  the  covenants ;  and  if  the  mother  had 
survived  A.  there  would  have  been  a  specific  lien. 
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ifiih  interest  at  4  per  ceni.  from  the  time  of  becoming  entitled* 
Upon  the  marriage  of  Boyfield  with  Penelope  Ransom  the 
daughter,  still  an  in&nt,  on  Ist  July^  ITTS,  Mrs.  Ransom^  in 
consideration  of  the  marriage  appointed  the  funds  settled  in 
1749,  (subject  to  her  own  life  interest)  for  Boyfield  and  his 
wife  for  their  lives;  remainder  to  their  children.  She  also 
appointed  the  contingent  interest  in  the  4000/.  stock,  subject 
to  her  life  interest,  in  favour  of  her  daughter.  Upon  the 
^  Jmly  by  deed  reciting  the  various  interests  of  Penelope  the 
daughter,  and  the  transaction  of  the  11th  o{  March,  and  that 
Jlogfield  and  his  wife  had  agreed  to  secure  the  debt  due  to 
Tilly  Kettle  ^'  as  hereinafter  mentioned,"  Boyfield  released 
an  his  and  his  wife's  right  to  the  4000/.  stock  to  her  mother ; 
and  covenanted,  that,  when  his  wife  should  attain  21,  her 
interest  in  that  fund,  and  also  all  her  interest  in  the  real 
estates  devised  by  her  grandfather,  should  be  vested  abso- 
lutely in  the  mother:  at  the  same  time  Mrs.  Ransom  cove- 
nanted not  to  make  a  will  to  the  prejudice  of  her  daughter  to 
a  greater  amount  than  600/.  and  a  trust  was  declared,  that 
*'  in  case  by  the  deed  of  the  Uth  of  March,  1778,  TiUy  Kettle 
**  shall  have  a  right  to  recover  the  said  sum  of  1462/.  then 
**  that  sum  and  the  interest  shall  be  paid  out  of  the  said  4000/. 
''  annuities,  or  the  money  arising  by  the  sale  *  thereof."  In 
1781  by  deed  reciting,  that  a  suit  in  Chancery  had  been 
instituted  by  Boyfield  for  the  purpose  of  setting  aside  that 
settlement  as  being  an  appointment  by  the  mother  for  her 
own  benefit,  and  that  the  parties  had  come  to  an  agreement, 
,the  parties  were  mutually  released  from  the  covenants  in  the 
settlement ;  and  Boyfield  covenanted,  that  ^'  if  lilly  Kettle 
shall  have  a  right  in  the  life  of  Mrs.  Ransom  to  recover  that 
debt,  it  shall  be  paid  out  of  the  said  4000/.  tnnuities,  or  the 
money  arising  by  the  sale  thereof."  Boyfield  afterwards  got 
possession  of  those  .annuities.  Mrs.  Ransom  died  intestate  in 
1784.  Mrs.  Shepley  died  without  issue  in  1788.  Johnson  was 
assignee  of  the  debt  due  to  TiUy  Kettle,  which  he  purchased 
at  a  public  auction  for  about  470/. ;  and  he  brought  the  bill 
against  Mr.  and  Mrs.  Boyfield  as  administrators  of  Mrs.  Ranr 
som  to  have  that  debt  raised  either  out  of  the  stock  as  spe- 
cifically charged  with  it,  or  out  of  the  general  assets  of 
Mrs.  Ransom,  considering  that  stock  as  part  of  them.    The 

Defendants 
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•Defendants  denied  assets.  Itwasproved,  fiiBt  Bog/ietd  had 
full  notice  of  the  transaction  of  March,  1778 ;  that  it  was  read 
over  to  him,  and  approved  hy  him ;  and  that  he  said,  it  was 
very  honourable  in  the  mother  and  daughter  to  bind  them- 
selres  to  pay  that  debt. 


Mr.  Lloyd,  Mr.  Mitfard,  and  Mr.  HolUst,  for  Pkintiff. 
Unless  this  can  be  recovered,  it  will  be  a  fraud  upon  the 
Plaintiff,  who  bought  it  fairly  as  the  best  bidder  at  a  public 
auction.  The  deed  oi  March,  1778,  was  a  valid  instrument  as 
to  Mrs.  Ransom;  and  would  have  been  so  as  to  her  daughter, 
if  she  had  been  of  age  at  the  time ;  and  it  was  afterwards  con- 
firmed so  as  to  bind  Mr.  Boj/field  standing  in  her  place.  The 
deed  of  178)  was  a  fraud  on  all  the  parties  cldming  under  the 
prior  deeds.  The  fund  was  made  the  property  of  Mrs.  Ratt- 
Mom  to  enable  her  to  discharge  this  debt:  and  the  transaction 
of  1781  was  to  defeat  the  demand,  if  Mrs.  Ransom  should 
die,  and  so  there  would  be  no  person,  against  whom  the 
Plaintiff  could  proceed  for  it.  The  introduction  of  the  sel- 
ilement  is  strong  to  shew  the  meaning  of  the  parties. 


[  ♦sn  ] 


Solicitor  General  and  Mr.  Stanley,  for  Defendants. 
First;  Plaintiff  says,  that  thk  fund  in  the  hands  of  the 
Defendant  is  to  be  considered  as  part  of  the  general  assets; 
but  these  Defendants  have  no  general  assets.  Secondly;  he 
says,  that  under  the  circumstances  it  is  bound  by  a  specific 
hen;  and  therefore  ^answerable  to  his  demand.  There  is  no 
covenant,  which  has  the  lervSt  effect  in  binding  it  specifically. 
Plaintiff,  considered  as  assignee  of  sl  covenant,  is  bound  by 
all  the  equity,  that  would  affect  the  first  covenantee.  The 
marriage  settlement,  imder  which  alone  they  can  claim,  was  a 
direct  fraud  upon  Mr.  and  Mrs.  Boyjield;  because  the  mother 
under  colour  of  her  power  of  appointment  bargained  for  her- 
self, which  she  could  not  do.  She  did  not  give  them  at  the 
marriage  any  thing  for  present  support ;  but  what  was  given 
was  not  till  after  her  death.  The  words  in  the  covenant,  that 
*' f«  case  Tilly  Kettle  shall  have  a  right  to'  recover^*  shew, 
they  were  doubtful  about  it.  If  the  whole  effect  of  the  setUe- 
ment  was  fraudulent  against  them,  they  had  a  right  to  have  it 
jmdone.;  but  Mrs.  Ransom  having  entered  into  that  covenant, 

by 


CASES  IN  CHANCERY. 


31T 


by  which  ill  case  of  the  death  of  Mrs.  Shepley  before  her  she 
was  liable,  they  made  that  agreement  for  paying  that  debt : 
but  Mrs.  Sliepley  did  not  die  before  her;  therefore  that  leaves 
it  upon  the  effect  of  the  first  instrument.  If  it  was  part  of 
the  general  assets,  she  might  have  transferred  it  in  her  life* 
to  any  one;  and  no  creditor  could  call  it  back. 

BuLLER^  J.,  to  Counsel  for  Plaintiff. 
What  do  you  say  as  to  this  being  a  specific  charge  upon 
this  fund? 

For  Plaintiff. 
'  There  are  two  questions;  and  either  will  be  suflScient  for 
Plaintiff.  The  only  thing  to  be  proved  is,  that  it  was  the 
intention  of  the  parties  to  pay  the  debt  out  of  that  fund.  It 
appears^  that  that  fund  was  in  their  contemplation;  otherwise 
there  was  no  occasion  to  take  notice  of  it.  The  obligee  in 
consideration  of  this  contingency  postponed  his  remedy  at 
law.  He  could  not  have  brought  an  action  upon  this  bond 
till  two  years  after  the  death  of  Mrs.  Shepletf*  From  the 
deed  of  1781  it  appears,  that  the  Defendant  himself  thought^ 
Mrs.  Ransom  was  Uable  to  pay  out  of  this  fund. 


1791. 


Johnson 

V, 
BOYFIBLD^ 


BULLER,   J. 

The  debt,  upon  which  this  bill  is  founded,  appears  to  have 
been  originally  due  to  Kettle  from  Dacan  Ransom  the  son  of 
Mrs.  Ransom,  and  brother  of  Mrs.  Boyfield.  I  cannot  go  so 
far  as  to  say  with  the  Counsel  in  the  reply,  that  Kettle  upon 
any  consideration,  *  much  less  for  this  contingent  advantage, 
postponed  any  remedy,  he  was  entided  to ;  for  the  deed,  by 
which  this  contingent  interest  was  given  to  him,  expressly 
states,  that  he  had  no  legal  remedy  for  that  debt.  Therefore 
in  1778  I  must  consider  this  as  an  obligation  by  Mrs.  Ransom 
and  her  daughter  from  honourable  motives,  because  they  were 
satisfied,  that  it  was  a  fair  and  just  debt,  and  that  it  was  in- 
cumbent upon  Mrs.  Ransom  as  a  mother,  and  upon  her  daugh- 
ter as  a  sister  and  amply  provided  for,  to  discharge  this  debt 
left  unpaid  by  her  brother.  With  this  view  the  deed  of  March 
1778  was  made;  by  which  they  undertook  to  pay  it,  if  either 
shoidd  become  entitled  to  the  4000/.  limited  over,  if  Mrs.  Shep^ 
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kjf  should  die  without  issue*  The  transaetion  is  sunply  this;' 
the  mother  says  to  the  daughter,  *'  by  your  brother's  death 
*^  you  are  amply  {Nrovided  for.  Without  hurting  yourself,  or 
'*  dimimshing  that  part  of  your  fortune  which  is  now  certflin, 
^  there  is  a  contingent  sum,  which  perhaps  may  come  to  you ; 
"  and  if  so,  it  is  right  to  pay  your  brother's  debt"  With  that 
impression  that  deed  was  made.  It  bound  the  mother  without 
question :  but  the  daughter  was  an  infant,  and  therefore  at 
liberty,  if  nothing  £suther  happened  to  ratify  it,  to  refiise.  In 
July,  1778,  the  daughter,  being  about  to  marry  BojifieU, 
continued  in  the  same  resolution  to  pay  this  debt ;  and  an  ap- 
pointment was  made  by  the  mother  to  enable  the  daughter  to 
make  a  setdmnent  not  only  for  the  benefit  of  herself,  but  of 
Bayifield  ako;  for  he  took  an  interest  for  life  in  all  belonging 
to  the  daughter.  It  is  proved  als<^  that  the  debt  now  in  ques- 
tiim  was  fully  stated  to  Boyfield.  He  was  apprized  of  every 
circumstance  belonging  to  it;  and  it  is  clear,  that  this  deed 
was  exeeuted  6y  him  with  full  knowledge  of  every  thing,  that 
had  passed.  If  it  was  material  to  distinguish  between  Bay^ 
field  and  his  wife,  as  the  consideration  was  marriage,  and  tiie 
wife  took  a  benefit,  I  should  think,  that,  though  an  infant,  she 
was  bound  by  the  deed.  But  it  is  not  material  to  consider 
that;  because,  if  he  was  bound,  the  Plaintifi*  is  entitled  to  a 
decree  in  this  cause ;  and  after  being  apprized  of  and  consent- 
ing to  the  assignment  of  tiiis  4000/.  to  the  mother,  he  is,  I 
think  upon  the  whole,  bound  to  pay  this  debt.  The  next 
question  is,  what  effect  the  release,  obtained  by  him  in  1781, 
can  have  upon  this  case.  I  am  of  opinion,  that  that  was  a 
fraud :  and  having  recourse  to  a  Chancery  suit  instituted  by 
Boi/field  against  Mrs.  Ransom  to  set  aside  the  settlement  was 
one  strong  feature  of  it.  Whether  it  ever  existed,  *  or  was 
invented  only  to  give  colour  to  this  release,  I  do  not  know : 
but  if  it  did  exist,  no  benefit  could  have  been  derived  under 
it.  Therefore  it  is  a  release  obtained  by  Boyfield  from  his 
mother-in-law  to  defraud  this  Plaintiff  of  his  debt.  The  only 
pointy  upon  which  I  hiesitated,  was,  whether  this  4000/.  ought 
to  be  considered  as  part  of  the  general  assets,  or  the  decree 
ought  to  be  foimded  upon  the  ground,  that  Plaintiff  ought  to 
be  considered  as  having  a  specific  lien  upon  it.  I  confess,  I 
have  balanced  considerably  upon  that  question ;  and  am  not 

sure. 
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^ares  whether^  if  I  was  to  make  a  decree  upon  the  foundatioa 
of  that  sum  being  the  general  assets,  it  would  not  be  a  greater' 
prejudice  to  Defendant,  than  if  it  is  eotisidered  as  a  specific 
lien;  for,,  though  they  deny  assets  generally  in  the  answer,  it 
proceeds  upon  the.  ground,  that  they  deny  this  4000/.  to  be 
part.    But  I  think,  the  decree  ought  to  be,  because  it  is  a 
qpeciftc  charge  upon  the  fimd.     Though  there  is  great  room 
fiw  the  obaervations  made  upon  the  penning  of  the  deed,  that 
it  professes  to  be  a  specific  charge  in  a  particular  event  only, 
which  never  happened,  yet  the  general  intention  appears  to 
have  beeUi  that  it  should  be  paid  out  of  that  fund;  and  that 
creates  a  lien.    The  Counsel  for  Plaintiff  has  rehed  upon  the 
words  in  the  introduction ;  and  they  go  far  to  shew  the  general 
intent;  for  there  Boyfield  and  his  wife  had  agreed  to  secure 
the  debt  as  therein  after  mentioned.    If  then  they  meant  thia 
conveyance  as  the  security  for  that  debt,  it  follows  juretty  much 
of  course,  that  it  must  be  paid  out  of  that  fund.    But  as  to 
the  manner,  in  which  it  was  secured,  there,  is  g^t  weight  in 
that ;  for  it  seems  no  longer  left  to  the  disposal  of  Mrs.  Ransom 
or  Boufield  and  his  wife  in  anyway;  but  was  vested  in  trus- 
tees; and  being  so,  supposing  it  had  remained  in  their  hands,, 
this  Plaintiff  standing  in  the  place  of  the  obligee  would  have  a 
right  to  call  upon  them  to  pay  him ;  and,  if  so  against  trustees, 
it  follows,  that,  though  it  has  shifted  hands,  and  some  way  or 
other  has  got  into  the  custody  of  the  Defendant,  yet  the  cre- 
ditor's right  is  the  same.    Therefore  it  must  be  decreed  a  spe- 
cific charge ;  and  to  be  pud  by  the  Defendant  Boyjield  accord- 
ingly.   As  to  the  costs;  as  this  is  a  fraudulent  attempt  to 
cheat  the  Plaintiff,  I  must  give  costs  as  against 'jBoj{/^/c/. 


1791. 


Upon  the  9th  of  July,  1791,  this  cause  came  on  before  the 
Lard  Chancellor  for  a  re-hearing  upon  the  petition  of  the 
Defendant. 


Johnson 
botfisuh 


For  Plaintiff,  in  support  of  the  decree. 
In  the  deed  of  March  1778  there  is  a  general  covenant, 
which  would  bind  the  assets  of  the  mother.  The  words  of 
that  deed  do  not  say,  the  debt  shall  be  paid  out  of  the  4000L 
but  according  to  the  words  interest  was  to  be  paid  fit>m  the 
death  of  the  tenant  for  life  of  tliat  fund ;  and  therefore  their 

intention 


[-320  ] 


sg» 


CASES  IN  CHANCERY. 


1791. 


Johnson 
boypibld* 


[  ♦S^l  ] 


kitention  must  have  been,  that  it  should  come  out  of  diat  ftnMl, 
The  debt  was  fair  and  bond  fide,  and  suable  immediately* 
The  obligee  postponed  his  remedy  at  law,  till  this  fund  should 
come  into  possession  of  Mrs.  Ransom  or  her  daughter,  with  a 
yiew  to  have  it  paid  under  this  agreement.     By  the  deed  of 
1781  it  is  clear,  that  in  certain  events  these  parties  did  mean 
to  make  this  fund  a  fund  for  payment  of  thb  debt;  for  if  the 
words  ^'in  the  life  of  Mrs.  Ransom"  were  left  out,  it  would 
run  thus,  **  if  Tilly  Kettle  shall  have  a  rieht  to  recover  thi» 
*^  debt  at  law,  it  shall  be  paid  out  of  that  nmd,  or  the  money 
*.*  arising  from  the  sale.*'    The  Defendant  has  got  this  fond 
into  his  hands  under  the  deed  of  1781.    It  is  not  to  be  taken, 
that  he  got  possession  of  it  in  right  of  his  wife,  but  by  the 
release  of  the  mother.     That  deed  of  1781  was  voluntary,  and 
a  fraud  upon  the  creditor.    The  covenants  in  it  could  not  be 
enforced  against  the  Defendant ;  because  TiUy  Kettle  never 
had  a  right  to  recover  that  debt  against  Mrs.  Ransom,  as  she 
died  before  itrs.  Shepley.    If  there  was  a  specific  lien  upon 
the  fund.  Defendant  had  notice,  that  it  was  so  bound;  and 
therefore  it  was  incompetent  to  him  to  take  it.    He  took  it 
bound,  as  it  was  in  the  hands  of  the  mother ;  the  whole  trans- 
action being  recited  in  the  settlement,  read  over  to  him,  and 
approved  by  him  as  honourable  in  them.    Thb  being  a  debt, 
she  could  not  give  up  the  property ;  there  was  no  considera- 
tion for  that  release ;  and  under  the  statute  13  Eliz.  it  would 
be  void  against  creditors.     Though  Mrs.  Ransom  did  not  give 
up  any  life  interest,  yet  her  covenant  not  to  dispose  by  will  of 
more  than  500/.  to  the  prejudice  of  her  daughter  is  a  consi- 
deration for  what,  she  took  by  the  settlement.     If  she  did  act 
improperly  in   any  other  part  of  the  transaction,   there  was 
nothing  improper  in  this.     If  Defendant  had  not  interfered, 
and  Mrs.  Ransom  had  been  alive,   the  creditor  might  have 
called  upon  her.     The  effect  of  his  covenant  in  the  settlement 
is,  that,  when  this  fund  shall  come  into  possession,  it  shall  be 
the  property  of  Mrs.  Ransom  for  that  purpose  of  forming  a 
fund  among  other  things  for  the  payment  of  this  particular 
debt.     The  fund  *  then  was  in  the  hands  of  trustees ;  and 
this  Court  would  have  made  them  parties  to  the  suit ;  and  see- 
ing the  fund  was  in  the  contemplation  of  the  parties,  would 
have  ordered  the  trustees  to  transfer  it ;  and  would  not  have 

suffered 
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suffered  her  to  disappoint  that  intention  to  the  prejudice  of 
creditors.  The  Defendant  stands  in  the  same  situation,  as 
privy  to  the  whole.  The  question  is,  whether  he  will  be  suf- 
fered to  claim  this  absolutely,  and  to  take  from  Mrs.  Ransom 
the  means  of  paying  this  creditor  though  he  had  full  notice  of 
the  destination  of  part  to  that  purpose.  The  effect  of  his  cove- 
nant in  the  settlement  is  either  to  bind  this  sum  to  the  pay-^ 
ment  of  this  debt,  or  to  transfer  it  to  the  mother,  so  as  to 
make  it  part  of  her  assets.  Mr.  J.  Buller  thought,  there  was 
a  specific  lien.  It  is  the  same  to  the  Plaintiff,  whether  it  is 
to  be  so  considered,  or  as  a  charge  upon  the  assets. 


1791. 


Johnson 
boyfibld. 


For  Defendant. 
The  Plaintiff  has  no  other  right  than  7"!%  Kettle^  under 
whom  he  claims.     Kettle  was  a  mere  volunteer  as  a  creditor 
of  Mrs.  Ransom^  though  the  debt  was  perfectly  fair  and  bond 

fide  with  regard  to  the  son.  As  he  was  an  infant,  it  was  not 
really  a  debt,  because  it  related  to  transactions  with  a  minor ; 
therefore  he  had  no  demand  either  at  law  or  in  equity.  If 
Mrs.  Ransom  had  entered  into  the  most  express  covenant  to 
transfer  this  fund  in  satisfaction  of  that  debt,  the  creditor  could 
not  have  come  here  to  enforce  it :  That  was  decided  by  your 
Lordship  very  lately  in  the  case  of  Colman  v.  Sarrel  (28). 
The  decree  has  proceeded  upon  a  principle,  which  did  not 
occur  to  those,  who  drew  the  bill.  The  bill  has  contented 
itself  with  stating  in  a  few  words  the  trusts  of  this  fund.  I 
admit,  that  it  is  given  distinctly,  in  case  Mrs.  Shepley  should 
die  without  leaving  issue,  to  Mrs.  Ransom  for  life,  then  to  the 

.  children  or  child  of  Mrs.  Ransom  living  at  her  death,  and,  if 
none,  to  Mrs.  Ransom  herself.  The  life  estate  of  Mrs.  Ransom 
was  not  given  up  at  all.     The  contingency  given  up  is  such, 

•  as  arises  from  the   circumstance  of  the  Umitation  over,  by 

.  which  the  mother  would  have  taken,  if  her  daughter  did  not 
survive  her.     If  the  deed  of  March  1778  did  bind  the  assets 

-  of  Mrs.  Ransom,  though  Mrs.  Shepley  should  not  die  in  her 
lifcj  the  subsequent  deed  affords  reason  to  think,  it  must  have 
gone  beyond  the  intention  of  the  *  parties.  Without  saying 
any  thing  of  the  impropriety  of  making  her  daughter  engage 

.  her  property,  who  was  an  infant,  and' could  not  by  law  enter 

into 
(28)  Ante,  50. 

Vol.  I.  Z 


[  ♦Sg^  ] 
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V. 
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1791.         into  any  engagement,  I  will  repeat,  that  7f%  Kettle  was  metdf 
a  volunteer.    But  how  is  this  an  engagement  to  apply  these  an- 
nuities to  this  debt  ?  It  is  nothing  more  than  this ;  **  I  agree  wiA 
BoTPiELD.     "  you,  that,  if  that  fund  shall  come  to  me,  I  will  pay  the  debt 

**  of  Kettle  :*'  not  out  of  those  annuities :  could  he  have  cone 
here  to  restrain  the  disposition  of  that  fund  without  securing 
him?  No.  The  lien  is  stated  to  be,  that  they  engage  to  give 
such  security,  as  is  therein  after  mentioned ;  that  is  a  covenant, 
that  they  will  pay  it,  if  their  fortune  shall  be  improved  by 
getting  that  fund.  As  far  as  this  was  the  property  of  the 
daughter  either  absolutely  or  in  contingency,  if  did  not  Innd 
her  at  all ;  though  I  admit,  a  settlement  might  have  been  made 
upon  the  marriage  to  create  a  specific  obligation  upon  that 
lund.  The  settlement  was  fraudulent.  It  recites  the  several 
interests  of  the  daughter ;  viz.  to  the  funds  under  the  settle- 
ment of  her  parents  in  1749  subject  only  to  her  mother's  life 
interest;  to  a  contingent  interest  in  this  4000/.  stock,  part 
of  5000/.  stock,  given  by  the  will  of  her  grandfather  Rantcm 
to  his  daughter  Mrs.  Shepley  and  her  issue,  who  agreed  to 
give  up  that  part  of  it  in  case  of  her  death  without  issue  finr 
her  sister  Mrs.  Ransom  and  her  issue ;  to  real  estates  given  by 
the  same  will  in  remainder,  if  Mrs.  Shepley  should  die  widi- 
out  issue,  to  Mrs.  Ransom  and  her  issue ;  all  subject  only  to 
the  life  interest  of  the  mother;  to  other  real  estates  devised  by 
the  same  will  to  Mrs.  Ransom  and  her  issue,  with  power  of 
'  appointment ;  which  Mrs.  Ransom  appointed  to  her  son,  who, 
being  of  sufficient  age  to  make  a  will,  devised  to  his  father, 
who  died  intestate,  in  consequence  of  which  they  descended 
to  his  daughter  in  fee.  The  settlement  recited  all  tlus. 
Mrs.  Ransom  did  not  disturb  her  life  interest  in  these  funds ;  but 
by  agreement  made  a  settlement  of  the  money  ftmds  under  the 
settlement  of  1749,  by  which  she  reduced  the  interest  of  her 
daughter  to  an  estate  for  life  in  those  ftinds,  with  remainder  to 
the  children;  so  they  got  nothing  by  that.  As  to  every  other 
fund ;  the  husband  without  consideration  of  any  thing  for 
maintenance  covenants  for  the  daughter,  that»  when  she  shaB 
attain  SI,  all  her  interest  in  the  real  estates  shall  be  vested 
absolutely  in  the  mother ;  and  does  this  without  any  provision 
for  himself,  his  wife,  or  diildren ;  and  also  covenants^  tfast 
this  4000/.  shall  go  absolutely  to  the  mother ;  and  there  is  no 

consideration 
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consideration  for  all  this»  except  that  the  mother  would 
leave  her  real  and  personal  property  to  the  daughter,  though 
she  had  nothing  but  under  these  instruments.  This  settle- 
ment was  a  fraud  upon  the  husband  and  wife ;  and  the  deed 
of  1781  recites  a  bill  in  this  Court  to  set  aside  the  settlement, 
as  an  appointment  by  the  mother  for  her  own  benefit ;  and, 
that  the  parties  had  come  to  an  agreement,  which  agreement 
is  in  the  precise  terms  of  the  decree,  your  Lordship  would 
have  made ;  namely,  the  mother  was  released  from  her  cove- 
nant not  to  devise  her  estate  away  from  her  daughter ;  and  the 
husband  was  released  from  his  covenant  to  assign  all  his  pro- 
perty to  the  mother ;  also  from  the  covenant  as  to  this  fund ; 
and  there  is  a  covenant  as  to  this  debt,  which  is  the  same  cove- 
nant as  that  in  the  settlement  itself.  That  covenant  amounts 
only  to  this ;  that,  if  the  creditor  should  have  a  right  to  re- 
cover this  debt  in  the  life  of  Mrs.  Ransom^  he  would  pay  it : 
then  another  answer  is,  that  the  obligation  did  not  arise  in 
her  life.  The  agreements  in  1778  and  the  settlement  amount 
to  nothing  more  than  a  personal  covenant  with  the  creditor : 
but  do  not  refer  to  this  fund  at  all.  If  it  stood  upon  the  settle- 
ment, he  might  say,  he  had  as  good  a  right  to  all  the  estate, 
the  husband  covenanted  to  release  to  the  mother,  as  to  this 
fund.  This  creditor  does  not  come  here  to  say,  Mrs.  Ransom 
was  imposed  upon  by  this  agi*eement« 


1791. 


Johnson 

V. 
BOTFIELD. 


Liord  Chancellor. 
It  is  one  thing  to  say,  the  Defendant  has  bound  the  fund  to 
the  payment  of  this  debt ;  another  thing,  that  he  has  transferred 
the  fund  tp  the  mother ;  in  which  case  it  would  be  bound  as 
part  of  her  assets ;  and  any  conveyance  of  it  would  be  a  fraud 
upon  all  her  creditors,  as  weU  as  this  man.  There  are  two 
questions.  1st:  Was  the  original  transfer  of  all  the  wife's 
fortune  to  the  mother  void  as  a  marriage  brokage.  Sdly :  If 
not,  was  the  deed  of  1781  fraudulent  against  this  creditor  by 
providing  for  the  payment  of  his  debt,  only  if  it  should  fall 
to  be  demanded  in  the  life  of  the  mother ;  and  consequently 
depriving  her  assets  of  that  fond,  if  the  debt  was  to  be  de- 
manded after  her  death,  which  would  otlierwise  be  liable.  If 
any  thing  moved  from  the  mother,  I  should  put  the  Defen- 
dants to  argue,  that  it  was  not  a  good  consideration  for  as- 

Z  2  signing 
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1791.         signing  over  the  fortune  of  the  daughter.    The  effect  of  ibe 
transaction  between  the  parties  is  thus.     The   mother    had 
come  under  an  engagement  to  pay  this  debt  to  the  creditor 
JBoY FIELD,     of  her  son,  when  either  she  or  her  daughter,  *  should  come 
[  ♦324  ]      into  possession  of  this  fund.     That  was  very  proper    and 

honourable.  The  daughter  joined  ;  but  being  an  in&nt  there 
was  an  end  of  it  as  to  her;  she  was  not  bound  to  pay  it  at  aD; 
but  the  mother,  while  she  lived,  was  liable  to  be  sued  for  it 
The  Defendant  by  the  settlement  makes  a  transfer  to  the 
mother  of  great  part  of  his  wife's  fortune  without  any  recipro- 
cation but  a  general  covenant  not  to  make  a^^^ill  to  the  pre- 
judice of  her  daughter  to  a  greater  extent  than  the  sum  of 
500/.  He  made  her  covenant  also,  that,  if  she  should 
become  liable  to  pay  that  debt  by  the  deed  of  March,  1778, 
she  then  should  pay  it  in  her  life.  If  she  had  become  liable, 
and  had  not  paid  it,  in  this  Court  her  assets  would  have  been 
liable  to  it.  The  covenant  was^  that  she  should  not  leave  that 
debt  upon  the  estate.  The  objection  as  to  the  unfairness  of 
that  transaction  has  been  in  some  degree  replied  to:  it  is 
not  upon  the  deed  unfair ;  because  her  covenant  to  leave  her 
whole  fortune  to  her  daughter  might  be  an  equivalent.  When 
they  came  to  arrange  this  business  in  1781,  she  assigned  back 
this  fund  upon  the  considerations  mentioned  by  the  Solicitor 
Ge7wral\  but  the  Defendant  bargained,  that,  if  the  creditor 
should  have  a  right  in  the  life  of  Mrs.  Ransom  to  recover  this 
debt,  he  should  pay  it  out  of  that  fund.  Suppose  Mrs.  Shep- 
ley  had  died  in  the  life  of  Mrs.  Ransom^  and  then  Johnson 
had  sued  for  the  money ;  would  there  have  been  any  answer 
to  this  obligation  to  pay  out  of  that  fund  ? 

Solicitor  General  admitted,  there  would  not 

Lord  Chancellor. 
Then  was  the  narrowness  of  that  provision  a  badge  of 
fraud  ?  which  seems  the  only  point  to  be  insisted  on  ;  for  there 
is  no  ground  to  say,  there  was  a  specific  lien.  The  awkward- 
ness of  the  case  is,  that  the  Defendant  took  notice,  that  the 
mother  was  indebted  to  Kettle;  he  also  thought  to  take  those 
funds  from  her  under  the  notion  of  marriage  brokage :  but  then 
she  was  not  to  be  lefl  indebted  to  this  man  so  as  to  be  liable 

to 
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to  be  thrown  into  prison.    Therefore  it  was  provided,  that,  1791. 

if  it  fell  upon  her  during  her  life,  then  the  Defendant  would 
satisfy  it;  but  if  she  should  die  without  becoming  liable,  and 
nothing  should  be  left«  then  the  creditor  would  be  disap- 
pointed, and  it  was  not  worth  their  while  to  provide  for  the 
payment  of  it.  It  looks  like  taking  notice  of  it  as  a  debt, 
which  ought  to  be  provided  for  notwithstanding  the  pretence 
of  marriage  brokage ;  ♦  and  that  they  were  willing  to  go  so  £  ♦  325  ] 
far  as  to  keep  the  mother  out  of  a  gaol,  but  not  to  meet 
tlie  justice  of  the  case.  Suppose  he  had  a  right  to  take  the 
whole  fund  back,  and  that  that  provision  was  only  through 
personal  tenderness  for  the  mother :  he  meant  to  be  generous 
with  regard  to  her,  but  did  not  mean  to  be  so  to  the  creditor. 
As  I  cannot  think.  Plaintiff  can  claim  a  specific  lien  by  any 
means,  the  single  question  is,  whether  it  was  gratuitous,  and 
a  fraud  upon  the  creditor,  to  re-assign  to  the  husband  that 
fimd,  she  had  so  got.  They  must  bring  it  back  into  her 
assets,  as  having  got  out  of  them  in  fraud  of  her  creditors, 
and  cannot  say,  this  fund  is  liable  through  any  other  medium 
than  by  bringing  it  back  into  her  possession;  which  they 
cannot  do,  unless  by  saying  it  was  fraudulently  given  up  as 
to  creditors.  If  they  offer  that,  they  must  say,  there  was 
no  pretence  for  a  compromise  at  all,  and  that  it  was  a  mere 
cover,  which  they  cannot  say  ;  for  there  was  pretence  enough 
for  that :  it  is  plain,  there  was  more  than  a  common  pretence 
of  marriage  brokage,  and  the  compromise  was  upon  that  foot; 
or  they  must  say  there  was  no  pretence  for  its  being  so  totally 
annihilated  as  to  be  taken  out  of  the  fund  to  the  prejudice  of 
the  creditors  in  one  event  and  not  in  the  other.  They  are 
driven  to  enforce  that,  that  the  cii'cumstance  of  giving  it  up, 
if  she  should  be  liable  to  be  sued,  was  a  proof,  that  De- 
fendants did  not  understand  themselves  to  have  a  right  to 
claim  it  absolutely.  The  only  awkwardness  is,  that  the 
husband  thought  himself  bound  to  give  up  his  pretensions  to 
that  fund  pro  quaiUo  the  mother  was  liable  in  her  own  per- 
son ;  and  that,  taking  notice  of  that  debt,  they  have  rather 
sharply  provided,  that,  if  it  shall  not  be  suable  in  her  life, 
though  it  shall  against  her  executors,  yet  that  the  Plaintiff 
fihall  not  be  admitted  to  sue  with  effect  upon  her  asset&s. 
Taking  it  in  that  point  of  view,  that  is  more  than  the  bill  will 

enable 
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1791.         eiikble  the  Pla&itiff  to  get  through.    If  the  other  event  had^ 

s^^  happened,  the  consideration  would  have  been  quite  sufiBcient 

Johnson  '^,  ./•,.,  .1  *         ,     .    . 

^  to  give  a  specific  hen :  but  as  m  the  event  there  clearly  is  no 

BoTFiBLD.     specific  lien,  the  only  way  to  get  at  it  would  be  by  bringing' 

it  back  into    her  fund:    but   she  never  was  entitled  to  it,' 

unless  they  could  have  (jualified  that  agreement  with  fraud ; 

and  the  bill  does  not  go  upon  that.    Therefore  there  must  be 

the  common  decree  for  an  account  of  her  assets  without  any 

particular  reference  to  this ;  and,  as  there  was  no  will,  of  her 

debts  and  funeral  expences,    and  of  this  debt  among    the 

rest. 


[  326  1 
1791.  BRODIE  r.  ST.  PAUL. 

May  3ist. 

Mr.  Justice  Buller,  for  the  Lard  Chancellor. 

Agreement  for  TliEFENDANT  having  intimated  his  intention  to  relet  a 

a  lease  of   a  farm,  which  had  been  let  at  a  rent  of  400/.  a  year.  Plaintiff 

farm,  referring  proposed  to  become  his  tenant;  and  for  that  purpose  they  met 

to  a  paper  con-  ^^  ^^  gj  of  February,  1787;   when  Defendant  read  from  a 

TT^.i?/.     paper  certain  items  as  the  terms  of  their  agreement;  and  an 
terms :  Bill  for  '^  *^  ,  .  ,        /.  ,  . 

soecific  D  r      agreement  was  drawn  up  with  reference  to  that  paper ;  and 

formance  ac-  *^*^  agreement,  signed  by  both  parties,  was  deposited  in  the 
cordingto  snch  hands  of  Mr.  Ayscugh;  and  they  were  to  meet  again  to  com^ 
clauses,  as  had  plete  the  business.  The  second  meeting  took  place  on  the 
been  read  to  15th  of  the  same  month  at  Ayscugh' s  house;  when  the  De- 
tne  Plaintiff:  fendant's  steward  produced  a  paper,  which,  he  said,  contained 
p  0  ev  ence  ^j^^  covenants,  which  were  to  be  inserted  in  the  lease ;  and 
-  ,  he  represented  it  to  be  the  paper,  to  which  the  articles  of 
and  the  bill  agreement  referred ;  and  which  had  been  read  to  the  Plaintiff, 
dismissed.  before  the  agreement  took  place.     Plaintiff  denied  this;  in- 

Bill  being  dis*   sisting  that  these  covenants  were    quite    new  to   him,    and 
missed   with-     objecting  to  several.     Defendant  insisted,  that  all  the  clauses 

out  costs,  as  a    contained  in  that  paper  should  be  covenants  in  any  lease  to  be 
hard  case,  par-  ^^^^  y^^  y^^,  ^j  ^j^^^  ^j  ^^  ^y^^^  j^^^  y^^^^  ^^^^  ^  ^j^^  pj^_ 

t  'ih     t      ^^  ^^  ^^^  ^^^^  meeting.     Plaintiff  denied  that;  upon  which  the 

their  know.  treaty 

ledge,  and  as 

sQcb  being  necessary  parties  to  the  bill  cannot  ha?e  costs  against  Plain^i* 
lifT,  but  left  to  their  remedy  against  their  principal :  otherwise  perhaps,  if 
Plaintiff  had  prevailed ;  because  then  those  costs  might  have  been  given 
over  against  other  Defendants. 
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treaty  was  broken  off^  and  the  bill  was  brought  for  a  specific 
performance  of  the  agreement  according  to  such  clauses^  as  had 
been  read  to  the  Plaintifi^^  to  prove  which  he  went  into  parol 
evidence.  The  clauses,  which  had  been  read,  were,  according 
to  the  evidence,  to  the  following  effect  (29):  **  The  Plaintiff  was 
^'  to  take  the  farm  for  21  years  at  the  neat  rent  of  400  guineas 
**  the  first  year,  and  700/.  every  year  after.  He  was  to  take 
upon  himself  the  expence  and  risk  of  a  proposed  embank- 
ment of  a  rivulet ;  for  which  he  was  to  be  paid  at  the  end 
''  of  the  term  according  to  the  value  of  it  at  that  time,  sup- 
posing it  to  stand.  He  was  to  build  one  hemel  ( 30  )  and  six 
cottagers*  houses.  He  was  to  consume  all  the  hay  upon  the 
'^  farm,  unless  when  it  would  sell  for  3^  a  ton.  Sixty  acres 
*^  of  uninclosed  *  land  were  to  be  allowed  to  the  landlord  for 
*^  planting ;  and  the  tenant  was  to  be  allowed  for  them  accord- 
*'  ing  to  the  decision  of  two  arbitrators :  and  this  agreement 
**'  was  to  be  understood  band  fide  on  both  sides ;  and  any 
*^  doubt  or  dispute  was  to  be  settled  aXAyscugh.^ 
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The  clauses  in  the  proposals  contained  in  the  paper  pro- 
duced on  the  15th  o(  February ^  to  which  the  Plaintiff  objected 
as  being  new,  or  contradictory  to  the  articles  and  the  clauses, 
which  had  been  read  to  him,  were  as  follows :  *'  A  reserva- 
tion to  the  landlord  of  hunting,  fishing,  &c.  at  all  lawful 
times  upon  the  estate.  A  power  to  the  landlord  to  inclose 
*'  eighty  acres  of  uninclosed  land;  the  tenant  to  be  allowed 
*^  at  the  rate  of  five  shillings  an  acre  for  it.  A  general  reser- 
**  vation  of  rent  in  blank  without  distinguishing  the  first  year 
*^  firom  the  rest.  A  reservation  of  a  right  of  making  bridges, 
*' digging  for  gravel,  &c.  paying  for  damage  according  to 
*'  arbitration.  Tenant  to  pay  taxe8>  quit  rent,  and  a  modus 
''  for  tithes.  Tenant  to  consume  all  the  hay  upon  the  farm, 
except  when  the  price  should  be  SI.  10«.  a  ton.  To  spread 
yearly  all  the  dung,  except  that  of  the  last  half  year,  which 
was  to  be  left  for  the  landlord  or  succeeding  tenant.  Re- 
servation of  the  willows  for  the  landlord*     Tenant  to  keep 
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(29)  See  the  note,  post.  Vol.  XI,  353,  {Rone  v.  Cunynghame) 
on  Lord  Redesdak's  obser?atioos,  1  Sch.  Sf  Lef.  35,  in  Climm  v. 
Ckwke* 

(30)  Another  word  for  "  ho?el.'' 
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*^  in  repair  all  the  banks,  and  defend  the  same  from  floods; 
''  and  to  plant  willows,  where  necessary,  without  any  aliov- 
^'  ance  for  it.  Tenant  to  lime  every  summer  fallow ;  to  keqp 
*^  and  leave  in  repair  bridges ;  and  to  make  hedges  with 
**  an  allowance  of  four  shillings  a  rood,  and  fences  and 
"  drains/' 


[  *3g8  ] 


The  bill  also  prayed,  that  some  mortgagees  might  confiim 
this  lease  made  by  their  mortgagor ;  or  come^to  an  accoimt 
with  the  Plaintiff;  and  assign  their  interest,  subject  to  such 
benefit  of  redemption  as  there  might  be ;  that  in  the  mean 
time  Defendant  might  be  restrained  from  selling  or  demising 
the  farm;  and  Plaintiff  be  declared  to  have  a  lien,  for  what 
he  should  pay  to  the  mortgagees  with  interest.  Defendant 
by  his  answer  for  the  first  time  set  up  as  a  defence  to  this 
bill  a  settlement  made  in  1778,  under  which  his  wife  and 
others  had  an  interest,  and  could  call  upon  the  trustees  to 
sell  for  their  benefit:  but  that  settlement  was  never  acted 
upon  till  afler  the  agreement  between  Plaintiff  and  Defendant; 
when  Defendant  executed  an  appointment  under  it  to  trustees 
With  directions  to  sell.  The  answer  *  admitted,  that  the  tenns 
of  the  embankment  of  the  rividet,  and  the  covenant  as  to 
consuming  the  hay  upon  the  farm,  were  to  be  as  stated  by  the 
Plaintiff,  and  that  the  clauses  concerning  the  hcmel,  cot- 
tagers' houses,  getting  up  hedges  and  fences,  and  making 
drains,  were  by  a  new  agreement  superseded  and  done  away. 

The  parol  evidence  was  read ;  the  Counsel  for  Defendant 
saying  he  would  not  prevent  it,  as  he  wished  the  whole  case 
to  be  before  the  Court;  but,  that  he  considered  himself  nt 
liberty  to  object  to  any  thing  out  of  the  agreement, 

Solicitor  General,  Mr.  Mitford,  and  Mr.  RomiUyy  for 
Plaintiff. 
An  agreement  for  a  lease  for  21  years,  in  order  to  its  being 
executed  in  this  Court,  must  be  in  writing;  but  it  is  not 
necessary,  that  all  the  terms  of  it  should.  If  this  had  been 
an  agreement  to  let  for  2\  years,  reserving  400/.  the  first 
year,  and  700/.  a  year  afterwards,  with  all  proper  and  usual 
tcnns  according  to   the  custom   of   the   country,    the    Court 
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If  ould  execute  it  by  reference  to  the  Master  to  inquire  into 
the  custom  of  the  country,  or  by  directing  an  issue.  Such 
agreements  are  continually  carried  into  execution  in  this 
Court;  and  the  minutias  are  never  all  stated.  For  the  same 
reason  in  this  case,  the  articles  stating  the  terms  the  parties 
had  agreed  to,  and  referring  to  covenants,  which  had  been 
read  as  covenants  to  be  inserted  in  the  lease,  the  Court  will 
make  the  inquiry,  in  order  that  the  Master  may  settle  a  lease 
containing  those  covenants.  There  is  no  difference  in  princi* 
pie  between  these  two  inquiries,  nor  any  danger ;  for  it  is  clear 
upon  Defendant's  case  by  the  admissions  in  his  answer,  that 
it  is  impossible,  the  agreement  could  be,  that  all  those  cove- 
nants should  be  inserted  in  the  lease.  This  paper  therefore 
ia  not,  what  he  wishes  to  represent  it;  for  it  is  in  many  inr 
stances  contradictory  to  the  articles.  This  is  therefore  a  casCf 
in  which  collateral  evidence  is  necessary.  If  it  was  merely 
a  lease  for  21  years  without  specifying  any  covenants,  the 
usual  covenants  would  be  understood  to  be  intended.  As  to  the 
interests  of  the  other  parties :  Plaintiff  has  a  right  to  redeem 
the  mortgagees,  if  they  will  disturb  the  enjoyment  under  this 
agreement  by  their  mortgagor.  That  settlement  would  not 
have  been  heard  of,  if  Plaintiff  would  have  executed  such 
a  lease,  as  Defendant  chose.  But  this  Court  will  decree  the 
^  Defendant  to  procure  his  wife  and  the  trustees  to  join  to 
enable  him  to  execute  the  agreement :  he  is  bound  to  endea- 
vour at  least  to  get  in  such  interests :  Barrington  v.  Hom^ 
2Eq.Ca*Ab.  17:  a  man  covenanted  for  himself  and  his  wife 
to  join  in  levying  a  fine  to  the  Plaintiff;  in  his  answer  he  in*- 
ststed,  that  he  was  tenant  for  life,  remainder  to  his  wife  for  life, 
remainder  over ;  and  that,  his  wife  not  having  executed  the 
deed,  nothing  passed.  The  decree  was,  that  he  should  pro- 
cure his  wife  to  join;   as  he  had  covenanted  (31).     If  this 

will 
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(31)  BoDcl  by  husband  reciting 
an  agreement  to  settle  wife's  es- 
tate; but  she  was  not  an  exe- 
cuting party :  it  might  amount 
tp  an  agreement  to  bind  him  to 
Qblige  her  to  do  it.  2  Ves.  526. 
$eo  Mr.  Fonblanques  note,  io  his 
«:^ition  of  A  Treatise  on  Et^tnty, 


Vol.1,  293,  2ded.;  the  note  in 
3  P.  Will.  190,  Haie  v.  Hardy. 
Post,  Morris  v.  Siephensm^ 
Vol,  VII,  474.  Emery  v.  Wase, 
VIII,  505;  where  the  principle 
of  these  cases  is  powerfully  cod* 
trovertcd.  2  Jac.  ilf  Walk.  4'45, 
1  Madd.  «,  7, 
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will  not  dO|  I^dntiff  has  a  right  to  an  execution  of  a  lease  by 
him,  if  Plaintiff  chooses  to  take  it ;  and  though  that  will  not 
prevent  the  wife  from  turning  him  out  (for  though  it  appears, 
Ishe  acceded  to  the  terms  of  the  lease,  yet  as  her  consent  was 
not  in  writing,  he  cannot  avail  himself  of  it)  yet,  if  turned 
out,  he  would  have  a  remedy  agaiiist  the  husband,  and  anoth» 
^uity  at  least  for  the  damages  and  costs  sustained  by  the 
non-performance ;  for  Plaintiff  has  been  at  a  great  expence  in. 
preparing  to  take  so  extensive  a  farm.    If  a  lease  is  not  made 
to  him,  because  Defendant  covenanted  to  do,  what  he  could  not 
do,  he  ought  to  put  Plaintiff  in  the  same  situation.    If  a  man 
covenants,  that  his  wife  shall  levy  a  fine,  she  must  do  it,  or  he 
must  answer  the  damages.     Upon  this  principle  was  the  case 
o{  Denton  v.  Stuart  (32),  4thc/itf/y,  1786,  before  Itord  Kenyan, 
then  Master  of  the  Rolls.    The  bill  was  for  specific  perform- 
ance of  an  agreement ;  after  it  was  made.  Defendant  assigned 
to  another  person ;  the  decree  referred  it  to  the  Master  to  in- 
quire, what  damage  the  Plaintiff  had  sustained ;  and  directed^ 
that  what  should  be  found  should  be  paid  to  him  with  costs. 
Mr.  Mansfield  for  the  Defendant  did  not  then  resist  that 
decree  fiuther,  than  by  desiring  that  the  inquiry  might  be, 
whether  any  and  what  damage  had  been  sustained ;  but  the 
decree  was  the  other  way.    There  is  no  difference  in  principle, 
whether  a  man  puts  it  out  of  his  own  power,  or  makes  an 
agreement,  knowing  that  it  is  nqt  in  his  power,  and  does  not 
bring  forward  the  objection.     The  objection  made  is  a  fraud. 
If  those  covenants  can  be  reduced  to  a  certainty  in  any  way, 
he  has  made  an  agreement  for  that  purpose.    It  depended 
upon  his  consent,  whether  the  estate  should  be  sold  under  the 
settlement  or  not ;  for  nine  years  after  he  never  intended  to 
sell;  *and  his  entering  into  this  agreement  must  have  been 
with  a  view  to  keeping  the  estate,  or  to  selling  it  witli  more 
advantage ;  and  the  appointment  after  this  agreement  to  the 
trustees  to  sell  was  a  fraud  upon  the  agreement.    The  equity 
of  the  Plaintiff  therefore  is  a  reference  to  see,  what  were  the 
covenants,  that  according  to  the  agreement  ought  to  be  in- 
serted ; 


(32)  Post,  Greenawayv.  Adams, 
Vol.  XII,  805.  Gwillim  v.  Stone, 
XIV,  128.  Todd  V.  Gee,  XV  IT, 
273;  and  276,  where  I>eii/<m  v. 


Stewart  is  stated  from  Sir  &• 
muel  RomiUy^B  note. "  1  Cox,  258. 
1  Fonb.  Tr.  Eg.  44.  Bhre  v. 
Sutton,  3  Mer.  237. 
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sferted ;  and  that  Defendant  may  exteute  a  letue  to  hini 
himself  with  those  covenants,  even  if  his  own  hSe  should  not 
endure  during  the  lease;  tod  that  he  may  procure  the  per» 
sond  interested  to  join  in  the  lease. 
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BULLER,   J. 

Is  there  any  case^  in  which  this  Court  has  decreed  specific 
performance  of  an  agreement  not  so  certain  as  to  sustain  an 
action  at  htw?  In  general  a  party  having  an  agreement  has 
an  election  either  to  come  here,  or  bring  an  action  (8S):  but 
if  no  action  could  be  maintained  upon  it»  is  there  any  case,  in 
li^hich  this  Court  has  executed  it?  Suppose,  I  refer  it  to  the 
Master;  I  must  leave  it  to  him  to  form  an  opinion  directly 
in  the  teeth  of  the  Statute  of  Frauds. 

For  Plaintiff. 
Either  the  Master  or  an  issue  must  ascertaini  what  the 
terms  were. 

BULLER,  J. 

Then  it  must  be  done  by  parol  evidence.  I  think,  there  is 
a  wide  difference  between  this  case  and  that  you  have  com- 
pared to  it,  of  an  inquiry  as  to  the  custom  of  the  country;  there 
the  agreement  is  certain ;  here  the  parol  evidence  is  to  ascer* 
tain,  what  was  the  contract  between  the  parties  at  the  time. 


For  Plaintiff. 
The  Plaintiff  was  right  in  coming  into  this  Court ;  because 
he  did  not  know,  the  Defendant  was  incapable  of  executing 
this  agreement ;  though,  if  he  had  known  that,  he  ought  to 
have  gone  to  law;  but  the  assignment  to  the  trustees  was 
made  by  the  Defendant  after  the  bill  was  filed. 

Mr.  Mansfield,  for  Defendant. 
Here  the  dispute  is,  what  was  the  agreement ;  and  there  is 

nothing 
(d3)  In  cases  of  agreemeuts  entertained  the  salt.  Amb,  406. 
before  Lord  Somers^ti  time  the  See  FonbUmqtie^E  edition  of  A 
party  was  sent  to  law ;  and,  if  he  TVeaiise  on  Equity,  Vol.  I,  149, 
Recovered  any  thing  by  way  of  2d  edit. ;  where  the  opposition  in 
damages,  the  Coart  of  Chancery    the  cases  on  this  subject  is  staled* 
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nothing  more  uncertain  or  more  difficult  to  ascertain^  than 
what  were  these  coTenants,  which  are  very  uncommon.  De- 
fendant  says,  they  were  all  read;  Plaintiff  denies  it;  and 
this  is  to  be  decided  by  parol  evidence ;  which  is  doing  the 
very  thing  the  statute  meant  to  prevent. 


BULLER,  J. 

I  am  very  clear  in  my  opinion  upon  that  point. 


Solicitor  GenercU^  in  reply. 
AUan  V.  Bower  (34)|  lately  before  the  Lord  Chancellor :  a 
farm  was  let  to  the  Plwitiff  at  60/.  a  year:  there  was  an 
agreement  by  parol,  that,  if  the  tenant  would  make  some  im- 
provements, lessor  would  make  a  grant  of  it  to  him  for  life  at 
the  same  rent :  lessor  died,  having  devised  to  the  Defendant : 
a  paper  was  found  at  his  death,  desiring,  that  the  Plaintiff  and 
another  might  not  have  tjheir  rents  raised ;  as  he  had  promised^ 
that  this  order  should  be  given  by  him,  not  being  willing  to 
grant  them  leases ;  as  it  was  reasonable  for  him  to  do  on  ac- 
count of  the  improvements  they  had  made ;  which  must  have 
distressed  them.  This  paper  was  signed  by  the  lessor,  but 
not  attested  by  witnesses.  It  was  no  agreement ;  being  only 
a  memorandum  in  the  party's  own  possession.  An  ejectment 
was  brought  by  the  guardian  of  an  infant ;  and  the  bill  was 
for  an  injunction.  The  answer  denied  the  agreement,  but 
admitted  finding  the  paper.  The  Lord  Chancellor  was  for 
granting  the  injimction ;  and  said,  the  agreement  to  grant  a 
Ufe  estate  to  the  Plaintiff  must  be  abandoned ;  but  that  clearly 
there  was  some  agreement  to  grant  some  interest  to  him ;  there- 
fore he  directed  a  reference  to  inquire,  what  interest  was  in- 
tended to  be  granted ;  and  said,  the  rule  to  direct  the  Master 
would  be  easy ;  for  th^  term  must  be  according  to  the  money 
laid  out  by  the  Plaintiff;  but  that  he  must  consent,  if  the  term 
to  be  granted  was  such,  as  would  before  that  time  have  ex- 
pired, to  pay  to  the  Defendant  an  increased  rent  equal  to  the 
additional  value  of  the  farm.  The  Master  refused  parol  evi- 
dence ;  and  upon  the  ground  of  the  statute  reported,  that  the 
plaintiff  was  only  entitled,  if  to  any  term,  to  a  lease  for  three 
^ears ;  which  was  the  longest,  that  could  be  by  the  Statute  of 

Frauds; 
(U)  3  Bro,  C.  C.  149. 


CASES  IN  CHANCERY. 


332 


Frauds ;  and  it  was  again  referred  to  him  to  state  the  promise 
made,  and  referred  to  by  the  paper.  But  in  stating  this  case 
I  must  also  state,  that,  though  the  hard  C/tancellor  was  clear 
in  his  opinion,  the  Counsel  mean  to  bring  it  before  him  again, 
not  being  satisfied.  This  Court  wiU  sustain  a  bill,  though 
there  could  be  no  action  at  law.  All  the  cases  are,  where  the 
Court  sees,  that  there  must  have  been  some  agreement;  and 
they  have  been  in  the  habit  of  inquiring,  what  is  the  agree- 
ment, which  resulted  from  the  circumstance  of  subsequent 
enjoyment,  where  the  agreement  is  only  in  parol.  But  this 
case  is  not  upon  the  Statute  of  Frauds ;  for  there  is  a  wide 
difference  between  a  paper  duly  attested,  referring  to  some- 
thing not  attested  in  the  same  manner,  and  what  is  merely  in 
parol.  If  a  man  by  will  attested  by  three  witnesses  refers  to  a 
paper  not  so  executed,  this  matter  of  parol  must  be  gone  into ; 
namely,  whether  that  is  the  paper  referred  to.  If  a  man  by 
will  attested  charges  his  estate  with  legacies,  it  will  be  charged 
with  legacies  in  a  paper  not  attested  (35) ;  though  the  principle 
of  the  statute  is,  that  no  man  shall  give  the  value  of  land  in 
any  manner,  but  by  three  witnesses.  If  a  testator  says  in  his 
will,  **  I  give  my  lands  in  such  manner,  as  I  shall  by  a  writing 
*'  appoint,"  if  he  appoints  by  a  paper  unattested  the  mo- 
ment before  his  death,  it  will  do,  according  to  Habergham 
v.  Vincent  {S6)f  before  the  Lord  Chancellor,  who  has  given  a 
strong  opinion  upon  it,  though  it  is  not  a  decision:  testator  by 
will  properly  attested  gave  lands  to  such  persons,  as  he  should 
name  in  any  deed :  the  deed  naming  the  devisees  was  executed 
only  by  two  witnesses :  the  opinion  of  the  Lard  Chancellor  viba^ 
that  the  effect  of  the  paper  attested  by  three  witnesses  would 
be  sufficient  to  pass  it  within  the  statute.  Suppose  the  Plaintiff 
had  drawn  a  lease ;  and  had  inserted  in  it  the  covenants,  he 
avers  were  read ;  and  had  tendered  it ;  he  might  have  brought 
an  action  for  non-performance  of  this  agreement ;  for  if  a  re- 
ference may  be  to  a  written  paper,  it  may  be  to  such  part,  as 
was  read;  and  cerium  est,  quod  cerium  reddi  poiest.  Suppose 
an  agreement  to  insert  reasonable  covenants  merely;  not  the 
usual  and  reasonable  covenants ;  the  Court  would  see,  what 
would  be  reasonable'  covenants ;  like  all  those  cases,  where 
the  Court,  finding  there  has  been  an  enjoyment,  seeks,  what 
was  the  probable  agreement  between  the  parties. 

(35)  Brudeuelly.  Boughton,  2  Aik.  268.        (36)  Post,  Vol  II,  204. 
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j^'^'^^  I  radiier  think,  the  case  of  Habergham  y.  Vincent  went  upon 

9,  A  different  ground ;  and  that  the  question  there  was,  how  far 

.St.  PAUii,     •the  deed  operated  to  bind  trustees.    You  suppose,  there  is 

L     333  J      jjQ  difference  between  referring  generally  to  a  paper,  and 

referring  to  such  part  as  was  read :  but  there  is  a  wide  dif- 
ference: for,  where  the  reference  is  general,  the  paper,  if 
-sufficiently  described,  speaks  for  itself;  but  here  the  whole 
18  to  depend  upon  parol.  I  must  look  into  the  case  of 
Allan  V.  Bower,  before  I  decide  this. 

For  Defendants. 
As  to  Allan  v.  Bower;  there  could  be  no  doubt,  but  that 
parol  evidence  might  be  received  there  according  to  the  prac- 
tice of  every  day ;  because  the  ground  was,  that,  in  confidence 
.of  having  that  interest,  the  tenant  had  laid  out  a  great  deal 
of  money ;  and  without  doubt  a  parol  agreement  so  performed 
is  to  be  enforced ;  and  the  paper  found  was  a  proof  of  that. 
Habergham  v.  Vincent  has  no  relation  to  this  case.     It  is  cer- 
tainly a  very  important  point,  that  a  will  may  by  reference  to 
a  writing  not  attested  pass  land ;  for  it  is  enabling  a  man  to 
dispose  of  aQ  the  beneficial  interest  in  his  estate  by  will  not 
attested ;  for  the  will  remains  a  revocable  instrument ;  the  tes- 
.tator  gives  himself  no  power  by  it,  which  he  had  not  before ; 
and  the  only  operative  instrument  is  the  unattested  paper. 
But  the  present  case  is  simply  this ;  can  this  agreement  be 
.enforced  in  equity  or  at  law  for  an  interest  in  a  real  estate  ? 
That  can  only  be  decided  by  parol. 

BULLEB,  J. 

The  same  con-  The  case  o{ Allan  v.  Bower  has  been  answered;  it  is,  as 
stmction  at  .stated  for  the  Defendant.  That  paper  imported,  that  the 
Law  and  in  -tenant  had  been  at  a  great  expence,  which  distressed  him. 
Equity  upon  . j^fy  jopinion  is  the  same  as  at  first.  As  to  the  part-perform- 
tne  statute  of  ^j^.  -Courts  of  law  luive  lately  adopted  the  same  sort  of 
.  \  tTeascming,  that  prevails  in  this  Court ;  that  there  can  be  but 
ance  of  a  paroV  ^^'^  ^'^^^  construction  upon  the  Statute  of  Frauds.  Whatever 
agreement  'it  is,  it  ought  to. hold  equally  both  in  Courts  of  Law  and  of 
tdces  it  ont  of  .Equity ;  juid  that,  as  it  is  settled  in  Ekjuity,  that  a  part-per- 
the  statute.       formance  takes  it  out  .of  the  statute,  the  same  rule  shall  hold 

at 
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at  law  (37).  But  the  distinction  is^  that  all  those  cases  are  by 
the  part-performance  taken  out  of  the  statute.  That  dis- 
tinguishes them  from  the  present  case.  Here  there  is  no 
part-performance ;  nothing  taking  it  out  of  the  statute.  The 
question  here  is^  what  is  the  agreement?  The  whole  depends 
upon  parol.  If  the  agreement  is  certain,  and  explained  ♦  in 
writing  signed  by  the  parties,  that  binds  them :  if  not,  and 
evidence  is  necessary  to  prove  what  the  terms  were,  to  admit 
it  would  effectually  break  in  upon  the  statute ;  and.  introduce 
all  the  mischief,  inconvenience,  and  uncertainty,  the  statute 
was  designed  to  prevent.  The  only  thing  to  support  this  case 
would  be  to  prove  by  parol  evidence,  which  of  these  covenants 
were  read,  and  which  were  not :  that  is  directly  prohibited  by 
the  statute ;  and  therefore  the  bill  must  be  dismissed ;  but 
without  costs ;  as  the  circumstances  are  not  very  favourable  Costs  given, 
to  the  Defendant  (38). 


Costs  were  desired  for  the  mortgagees  and  trustees,  as  hav- 
ing been  brought  before  the  Cotu't  by  the  Plaintiff,  and  being 
otherwbe  without  remedy ;  and  it  was  said  by  the  Counsel  for 
the  trustees,  appointed  by  Si.  Paul  to  sell  the  estate  under 
settlement,  that  they  had  never  executed  the  deed  of  trust, 
but  were  made  trustees  without  their  knowledge :  and  that, 
even  if  the  decree  had  been  for  the  Plaintiff,  their  costs  would 
have  been  of  course. 


(37)  Post,  Vol.  VI,  39.  Cooth 
V.  Jackson:  183.  Evans  v.  Bick- 
nell:  333.  The  Marquis  Toums- 
hend  v.  Stangroom:  this  doctrine 
is  exploded  by  the  Lord  Chan- 
cellor, 

(38)  Post,  Jordan  v.  Sawkins^ 
402.  Pym  v.Blackbum.y oL  III, 
34.  In  the  note  pages  38, 9, 40, 
are  collected  various  cases  ex- 
empted upon  equitable  grounds 
from  the  operation  of  the  Statute 
of  Frauds.  Rose  v.  Cunynghame, 
XI,  550.    XV,  523.    For  the 


distinction  between  enforciog 
and  resisting  a  specific  perform- 
ance upon  parol  evidence  of  a 
variation  from  the  written  con- 
tract, see  Rich  v.  Jaekson, 
4  Bro.  C.  a  514.  Post,  Vol. VI, 
334.  The  Marquis  Toumshend  v. 
Stangroom,  VI,  328.  Wooliam 
v.  Heam,  VII,  211.  Higginson 
V.  Clowes,  XV,  516.  Ramsbot- 
torn  V.  Oosden,  Clowes  v.  Higgin- 
son, 1  Ves.  4*  Bea.  165,  524. 
Garrard  v.  Chrinling,  2  Swanst. 
244. 
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They  were  all  necessary  parties  for  the  Plaintiff  to  bring 


^  before  the  Court.     I  cannot  give  them  costs  without  making 

St.  Paul,      the  Plaintiff  pay  them ;   and  I  am  of  opinion,  that  he  stands 

in  a  hard  case ;  and  ought  not  to  pay  any  costs.    If  the  decree 

had  been  for  the  Plaintiff,  perhaps  I  might  have  given  those 

Costs  refased.    trustees  their  costs;   because  I  could  have  given  them  over 

against  the  other  Defendants:   but,  as  it  is,  they  must  have 
their  remedy  against  their  principal  ( 39 ). 

(39)  Mr.  BeameSf  on  Costs,  p.  47,  note  25,  qaestions  this. 


1791.  WAKE  V.  WAKE. 

May  31s^  _^  »    *.       i       ^      ,  ^ 

3Bro  C  C  256.  BuLLBR,  J.  for  the  Lord  Chancellor. 

Widow  put  to  TPESTATOR  bequeathed  to  his  wife  100/.  to  be  paid  out 
election  to  take  ^f  ^^  personal  estate  within  six  months  after  his  death  ; 

under  the  will  and  after  some  particular  dispositions  gave  all  his  estate  and 
of  her  husband  effects  whatsoever  upon  trust,  subject  to  an  annuity  of  35L  to 
or  dower  not-  j^jg  ^jf^  f^^  jj^*^^  f^j.  j^jg  ^^^  |jy  ^  former  wife,  whom  he  made 

w  8  n  mg  residuary  legatee.  The  widow  received  her  legacy,  and  also 
Dortion  *^®  annuity  for  three  years ;  and  then  brought  the  bill,  claim- 

Receipt  of  a  "^8  ''^^^^  *^®  interests  under  the  will  and  her  dower,  which 
legacy  and  an-  was  about  80/.  a  year,  the  real  estate  being  admitted  to  be 
nuity  under  about  240L  a  year.  The  trustees  had  let  the  son  into  posses- 
the  will  for  gion  of  the  real  estate  upon  attaining  21 ;  as  was  directed  by 
three  years  did  the  wiU. 
not  prevent 

her  right  of  . 

election,  being  Buller,  J. 

presumed  not       Must  she  not  elect? 
to  have  acted 

with  full  know-  Mr.  Mitford,  for  Plaintiff, 

lodge,  which         Said,  that  it  was  so  like  the  case  of  Jones  v.  Collier,  Amb. 
would  bind       730,  that  he  found  it  difficult  to  argue  it,  unless  upon  the 
®'*  groimd  of  the  great  disproportion. 

Buller,  J. 
But  even  that  will  not  do.    She  must  elect. 
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SoUcitar  General  for  Defendant    She  cannot  nom  elect  1701. 


For  Plaintiff.  „, 

That  is  contrary  to  all  the  cases.  In  Boynionv.  BoyfUon(40)  Waks. 
the  wife  had  receired  it;  and  the  Master  of  the  Rolls  said, 
that  should  not  prejudice  her.  Pusey  ▼.  Desboutferief  1  P.  WilL 
316*  10,000/.  was  bequeathed  to  a  person  entitled  under  the 
cusMm  of  London  to  a  share  of  her  father's  fortune :  she  had 
released  all  her  claim;  and  brought  a  bill  on  account  of  the 
disproportion ;  *  and  she  was  held  not  to  be  bound  till  after  the  [  *  336  ] 
accounts  taken.  Lord  BeauUeu  v.  Lord  Cardigan^  Amb.  533, 
where  the  devisee  was  considered  as  entitled  to  elect  all  his 
life.  If  he  elected  to  take  under  the  will,  he  was  to  make  a 
conveyance  by  way  of  condition:  but,  as  he  did  not,  his  repre- 
sentatives were  held  to  be  entitled  to  elect  In  Hender  v.  Rose^ 
3  P.  Will.  125,  n.  the  same  doctrine  was  held ;  that  parties 
are  not  to  be  taken  to  have  made  election  without  complete 
knowledge  of  their  rights ;  and,  that  in  no  case  shall  a  child 
be  obliged  to  elect  till  after  the  accounts  taken.  Here  though 
the  widow  has  received  the  legacy  and  annuity,  she  has  not 
released  or  done  any  thing,  that  can  be  called  an  election. 

For  Defendant. 
If  this  is  not  an  election,  when  can  a  person  be  said  to  have 
elected?  For  the  same  reason  the  time  may  be  extended  to 
nineteen  or  twenty  years.  In  a  late  case,  where  the  time  was 
a  little  longer  than  in  this,  the  Lord  ClwnceUar  hekl  the  wife 
bound ;  and  said,  that,  if  parties  act  a  great  while  under  the 
will,  they  shall  not  elect :  BtUricke  v.  Broadkursi,  3  Bro.  C.  C. 
88  (41  )•  There  must  be  some  time,  at  which  the  parties  shall 
be  said  to  have  elected.  I  have  heard  the  Lord  C/tancellor 
say  over  and  over,  that  that  case  upon  the  wiU  of  the  Duke  of 

Montague 

(40)  1  Bro.  C.  a  445.  sfbod,  that  he  dismissed  the  biU 

(41)  Ante,  171.  In  that  case  qpon  the  particolar  circum- 
the  time  was  five  years;  daring  stances,  that  the  fand  was  a  free 
which  she  acted  under  the  will;  fund  from  the  beginning;  and, 
and  being  sole  executrix,  and  the  that  there  was  no  sug|;estion, 
trustees  not  acting,  she  •received  that  the  estate  was  in  such  a 
the  rents  and  profits.  The  Lard  situation  as  to  render  it  doubt- 
ChanceUor  desired  to  be  lyider-  ful,  what  the  result  would.be. 

Vol.  I.  A  A 
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Montague  shall  never  bind,  any  other,  where  there  is  die  least 
difference  between  them  (  42 ).  In  Boynian  v.  Boynion  nothing 
was  done ;  but  she  had  said,  she  would  elect.  Here  she  has 
acted  for  three  years  together;  and  taken  £he  legacy;  and 
submitted  to  the  will.  If  any  case  of  ignorance  of « her  right 
was  made  out,  that  would  be  different. 


[  ♦337  ] 


BuLuni  J.  .  0 

If  the  argument  for  the  Defendant  holds,  a  single  payment 
would  have  bound  her :  but  the  point  ia,  whether  she  had  fuQ 
knowledge  of  the  circumstances  of  the  testator,  and  of  .her  own 
♦rights*  I  think,  there  was  a  case  before  me  about  two  years 
ago  at  lAncoUs  Inn  H<Mf  which  went  much  beyond  this.  M 
she  had  acted  with  full  knowledge,  she  should  not.  aAerwards 
deny  it:  but  aflker  three  years  oidy  I  cannot  say,  she  is  not 
entitled.  The  legacy  of  IQOL  and  what  she  has  received  fiom 
die  annuity  must  be  accounted  fior  ( 4S). 


y 


By  consent  nothing  was  said  about  interest. 


(42)  See  the  observations  of 
the  Lord  Chancellor  upon  th&t 
case,  ante,  in  Butncke  v.  Broad- 
hurst,  171. 

(43)  See  the  note,  ante,  259 ; 
post,  French  v.  Damet,  Vol.  11, 
672.  Strahan  v.  Sutton,  lilt  249. 
Cawch  V.  Stratton,  IV,  391. 
Smith  r.  Smith,  V,\Q9.  Greato- 
rexy.Cary,\l,Gl^.  Qhalmersr. 


Storie,  2  Vei.  4*  Bea.  222.  Lard 
Dorehetter  v.  Earl  oj 
Coop.  319.  MiaU  v. 
4  Madd.  119.  Butcher  v.  Kemp, 
bMadd.  Gl.  Roberts  r.  Smith, 
1  Sim.  ^  Stu.  51S.  1  Ball  ^  Beat. 
23.  UpoQ  election  generally,  gee 
post,  Blahe  v.  Bunlmry,  Finch  v. 
Finch,  514,  534,  and  the  notes 
in  pages  523,  7. 


FOUNTAINE  r.  PELLET. 
1791. 

June  1st. 

Testator  de- 
vised his  estate 
upon  trust, 
that  his  man- 
sion-house, 

park,  garden,  &c.  pictures,  plate,  faroiture,  &c.  (to  gd  as  heir-looms) 
should  by  the  trustee  "  be  kept  in  hand,  and  in  good  order  and  repair,"  till 
all  incombrances  paid:  upon  farther  trust  to  permit  testator's  daaghtor  **  to 

"  have. 


BuLLER,  J,  for  the  Z^o^ef  Chancellor. 
gIR  NICHOLAS  CAREY  devised  aU  his  estates  in  £ii^ 
land  and  America  to  the  Defendant  upon  trust  to  sell  th^ 
estate  in  America  ;  and,  as  to  his  estate  in  England,  that  his 

mansion- 
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m&nsion-hovse  at  Beddingtony  together  with  the  park,  gardens, 
out-houses,  &c.  and  all  the  lands  occupied  with  it,  and  then  in 
his  hands,  (amounting  to  seventy  acres)  and  all  the  pictures, 
plate,  Hnen,  and  furniture,  (which,  he  directed,  should  g6 
with  it  as  heir-looms)  should  by  his  said  trustee  **  be  kept  in 
**  hand,  and  in  good  order  and  repair,",  till  his  estate  should  be' 
discharged  from  all  incumbrances;  and  not  to  be  let  to  any 
person  whatsoever:  and  upon  farther  trust  to  permit  his 
daughter  Catherine  Ctxrey  ^'  to  have,  hold,  occupy,  use,  and 
'^  enjoy"  his  said  mansion-house,  with  the  park,  garden,  &c. 
and  all  the  pictures,  plate,  furniture,  &c.  for  her  life :  then 
upon  farther  trust  to  lay  out  of  the  yearly  rents  and  profits  of 
all  his  estate  in  England  all,  his  trustee  should  find  necessary 
to  keep  his  mansion-^house,  &c.  in  good  repair ;  and  then  to 
pay  his  daughter  an  annuity  of  600/.  and  to  apply  the  surplus 
in  discharging  the  incumbrances  upon  the  estate ;  and  he  ex- 
pressly excepted  the  mansidn-house,  &c.  from  the  charges  upoir 
the  estate.  AAer  the  incumbrances  should  be  piud,  he  limited 
the  estate  to  Fauntaine  *  with  remainders  ovef ,  with  powers 
of  leasing  over  all  except  his  mansion-house,  &c.  which,  he 
desired,  those»  who  were  to  take  his  estate,  should  inherit, 
and  also  take  his  name  and  arms.    He  also  gave  10,000/.  to 

his 


1791. 


FOUNTAIMB 

V. 

PSLLST. 
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**  have,  hold,  occopy,  use,  and  enjoy"  his  said  mansion-honse,  park,  gar- 
den, &c.  pictures,  plate,  farnitore,  &c.  for  life :  apon  farther  trust  to  lay 
out  from  rents  and  profits  all  he  should  think  oeccssary  to  keep  the  mansion 
^  house,  &c.  in  repair :  then  to  pay  the  daughter  an  annuity  of  600/.  for  life 
(for  whom  he  also  charged  the  estate  with  10,000/.)  and  to  apply  the  sur- 
plus in  discharging  the  incumbrances,  from  which  he  excepted  the  mansion- 
house,  &e.  He  gave  the  trustee  200/.  a  year  above  all  charges ;  and  after 
charges  paid  limited  the  estate  over.  The  daughter  occupied  the  house  till 
her  death :  afterw^ards  the  trustee  lived  in  it.  The  daughter  held  to  have 
had  an  equitable  life  estate  in  the  house,  &c.  as  excepted  from  the  general 
devise  to  the  trustee :  who  therefore  upon  account  was  not  allowed  for 
rates  and  taxes  paid,  and  ex  pence  of  the  garden  defrayed  by  him  during 
her  life :  but  allowed  for  them  afterwards,  because  under  this  will  neces- 
sary for  him  to  occupy  either  himself  or  by  a  servant.  Allowed  for  neces- 
sary ex  pence  of  procuring  a  thing  to  be  done,  which  turned  out  to  be 
reasonable  though  he  might  have  come  to  the  Court  to  see,  whether  it  was 
proper.  Not  allowed  for  costs  of  a  suit  against  the  daughter  voluntarily 
paid  by  him,  even  though  she  was  entitled  to  them  from  the  estate ;  nor 
for  a  park-keeper  upon  the  trust  estate,  because  used  as  his  own  servant. 

AA2 
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his  datightery  charged  upon  the  estate ;  and  gave  a  power  io^ 
the  trustee  to  raise  by  mortgage  what  would  be  sufficient  with 
the  rents  to  pay  off  the  charges.  Then  reciting,  that  his 
daughter's  marriage  could  only  bring  disgrace  upon  her  fa- 
mily on  account  of  her  great  bodily  infirmity,  he  directed, 
that,  in  case  she  should  marry,  she  should  lose  all  benefit 
under  the  wiU.  He  gave  to  the  trustee  2001.  a  year  over  and 
above  all  his  charges  for  his  care  and  trouble. 


Miss  Carey  occupied  the  mansion*house  till  1796,  when 
she  died  unmarried.  Since  that  time  the  Defendant  lived 
in  the  mansion-house.  The  incumbrances  upon  the  estate 
were  about  ^000/.  The  bill  was  brought  by  Fountmme  for 
an  account,  and  to  be  let  into  possession ;  and  by  a  decree 
made  in  1773  an  account  was  directed ;  and  it  was  ordered, 
that  the  Defendant  should  be  charged  with  all,  he  made,  or 
might  have  made  without  wilfid  default;  but  that  he  should 
not  be  charged  with  rent  for  the  mansion-house,  &c.  nor  widi 
the  produce  of  the  garden  used  in  his  own  fiimily ;  but  if  he 
had  made  any  profit  by  the  sale  of  it,  he  was  to  be  chai^ged 
with  that:  and  it  was  declared,  that  the  Plaintiff  was  not 
yet  entitled  to  be  let  into  possession;  but  that  the  houses 
park,  &c.  should  still  be  kept  in  repair  by  the  trustee.  Ex- 
ceptions were  taken  to  the  report  by  the  Defendant:  first 
because  he  was  not  allowed  for  the  rates  and  taxes  paid  by 
him  both  during  the  life  of  Miss  Carey  and  since  her  death ; 
as  to  which  the  question  was,  whether  he  was  to  be  considered 
as  occupier,  and  so  liable  to  pay  them,  and  to  charge  them 
upon  the  estate  during  either  or  both  of  those  periods. 

Another  exception  was,  that  the  Defendant  was  not 
allowed  for  the  expence  of  cultivating  the  garden  during 
the  same  periods. 


[♦889] 


SoUcitor  General  and  Mr.  Mitfardi  for  the  exceptions. 
As  to  the  first  period,  during  the  Ufe  of  Miss  Carey^  the 
Master  has  disallowed  these  payments  upon  the  idea,  that  the 
*  Defendant  ought  to  have  called  upon  her  for  what  he  had 
so  paid.  The  meaning  of  the  testator  was,  that  the  trustee, 
to  whom  the  first  part  of  the  will  gave  the  whole  legal  estate, 
should  be   the  occupier ;  not  Miss  Carey ^  who,  he  intended, 

should 
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sbould  have  her  life  interest  clear  of  all  expence  whatsoever. 
There  was  no  limitation  to  her  issue,  because  he  wished  her  not 
to  have  any.  With  600/.  a  year  she  could  not  be  the  occupier 
of  so  large  a  mansion-house,  park,  &c.  If  the  Defendant 
was  occupier,  he  was  the  person  l^ally  chargeable ;  and  he 
had  no  equity  to  caU  upon  her  to  repay  him  what  he  had  so 
paid.  If  he  could,  it  could  only  be  in  a  Court  of  Equity ;  or, 
if  a  Court  of  Law  would  entertain  an  action  for  money  paid 
to  her  use ;  it  would  be  an  equitable  action,  and  subject  to 
the  same  rules.  Till  all  the  charges  should  be  paid,  testator 
has  expressly  stated  his  wish,  that  the  mansion-house  should 
be  kept  in  hand  by  the  trustee;  and  therefore  gave  his 
daughter  an  annuity  for  her  support  with  permission  to  live 
in  the  house:  but  he  intended,  that  all  the  writings,  &c. 
which  it  would  be  the  duty  of  the  tenant  to  look  to,  should 
^main  with  the  trustee,  who  was  therefore  the  tenant,  and 
liaUe  to  pay  all  these  taxes  and  outgoings,  and  therefore 
ought  to  be  allowed  them.  As  to  the  time  subsequent  to  the 
death  of  Miss  Carey ^  the  bill  insisted,  that  the  Defendant 
should  pay.  rent  for  the  mansion-house-  since  that  time ;  and, 
that  the  PlaintLBT  should  be  let  into  possession :  but  his  pos- 
session is  postponed  by  the  decree ;  and  according  to  that 
Defendant  is  not  to  pay  rent;  nor  to  be  charged  with  the 
consumption  of  the  produce  of  the  garden  in  his  own  jhmily. 


1791. 

Fountains 
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Mr.  Mansfield^  for  the  report. 
These  exceptions  come  on  after  a  great  lapse  of  time. 
Carey  has  given  by  wiU  all  her  fortune  to  this  Defendant; 
by  which  he  will  get  the  10,000^.  charged  upon  the  estate. 
Ever  since  her  death  he  has  been  lord  and  owner  of  this 
estate.  Ther^  was  no  necessity  for  his  being  tenant  of  the 
house  after  her  death:  but  he  chose  to  be  so:  and  the 
only  question  is,  whether  he  shall  not  pay  the  common  taxes 
and  expences  of  the  place.  That  provision,  that  it  shall  be 
kept  in  hand,  applies  to  the  time,  when  Miss  Carey  should 
be  dead.  The  testator  only  meant,  that  these  premises  should 
be  kept  in  proper  repair,  as  his  other  estates ;  not,  that  the 
taxes,  and  expence  of  cultivating  the  garden  should  be  pai4 
out  of  this  fund.  This  place  is  within  ten  miles  o{ Lattdonf 
and  with  a  little  management  such  a  garden  would  not  only 

defray 
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defray  the  expence  of  its  culdvationf  but  even  affinrd  ooo* 
sid^rable  profit.  The  trust  of  the  house,  &c.  to  Miss  Car^y 
was  the  first  trust:  and  the  words  used  gare  her  an  equitable 
estate,  if  any  words  can,  '*  To  have,  hold,  use,  occupy,  and 
**  enjoy,'*  are  the  very  words  of  a  legal  estate  for  life:  aad 
it  would  have  been  a  clear  legal  estate  only  for  the  wotd 
'*  trust,"  The  testator  might  have  exonerated  her  from  taxes: 
but  his  intention  must  have  been  very  clear  for  that.  That 
part  of  the  will,  which  they  insist  upon,  b  recital ;  and  in- 
dudes  in  the  same  clause  vnth  the  mansion-house,  &c.  lands 
then  in  his  own  occupation.  These  are  not  mentioned  hn  tlie 
devising  part,  which  cannot  be  afiected  by  the  recital.  Upon 
the  whole,  though  she  was  to  pay  no  rpnt,  nor  to  be  at  die 
expence  of  repairs,  there  is  nothing  to  put  her  in  a  diflereiit 
tttualioB  from  that  of  any  other  tenant  for  life ;  and  600/.  a  year 
widi  the  iiiteFest  of  10,000^.  was  a  sufficient  income.  As  to 
the  time  during  which  Defendant  has  been  actually  occupier; 
tUs  estate  is  an  auxiliary  ftmd  for  debts.  He  has  not  paid 
a  mortgage  upon  it.  He  ought  to  have  made  it  as  productive 
a  fimd  as  possible.  If  he  chose  to  beccmie  tenant,  and  is 
not  by  the  decree  to  be  charged  with  rent  for  it,  he  ought  ail 
least  to  be  charged  with  the  common  taxes  of  an  occupier* 


Reply. 

This  is  what  the  Plaintifi^  calls  recital ;  "  and  it  is  also  my 
**  will,  that  all  the  pictures,  plate,  &c.  be  annexed  to  the 
^*  mansionirhouse,  and  that  they  be  kept  in  hand,  &c.*^  That 
is  a  devising  part:  and  controls  all  the  subsequent  devises; 
and  upon  that  clause  the  Court  has  said,  the  Plaintiff  is  not 
entitled  to  the  possession  of  the  estate.  From  the  outset  of 
thlB  will  the  trustee  is  directed  from  the  death  of  the  testator 
and  till  the  debts  ace  paid,  to  keep  it  in  hand ;  which  controls 
all  the  subsequent  interests  to  Miss  Carey  and  the  other  per- 
sons ;  and  makes  the  trustee  actualfy  occupier.  As  to  the 
latter  period,  it  is  taking  the  profits  from  him,  and  charging 
him  with  taxes  on  account  of  those  profits. 


BULLER,  J. 

The  observations,  Mr.  Mansfield  set  out  with,  upon  the 
pircumstances  of  this  case  are  strongly  founded:  for  here  in 
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1791  are  exceptions  taken  to  a  report  under  a  decree  made         17&1> 
in  177S.    It  is  no  credit  to  the  Court:  but  it  does  not  appear,    y^^^C^jj- 
who  caused  the  delay;  and  it  cannot  influence  the  decision  of  i^. 

the  case.  This  will  certainly  is  not  accurate.  That  first  part.  Pellet. 
which  on  one  side  is  called  a  recital,  on  the  other  the  devising 
part,  does  direct  expressly,  that  the  house,  &c.  shall  be  kept 
in  hand  by  the  trustee.  When  in  a  subsequent  part  he  says, 
his  daughter  is  to  occupy  part  of  it,  it  is  inconsistent;  for 
those  words  are  too  express  to  admit  a  doubt  as  to  the  inte- 
rest, he  took  in  the  limitation.  The  point  is,  whether  under  • 
the 'words  of  the  devise  to  tiie  trustee  to  permit  his  daughter 
Co  have,  hold,  occupy,  use,  and  enjoy  the  mansion  house, 
park,  gKrden,  together  with  the  use  of  his  plate,  furniture, 
&c.  for  Ufe,  she  had  only  a  licence,  or  an  equitable  interest 
ill'  the  house,  park,  &c«  for  life;  and  the  words  are  so 
strorig  to  give  her  an  equitable  interest  for  life,  that  not- 
withstanding the  perplexity  arising  from  comparing  that  with 
the  former  part  it  is  the  true  and  only  ccmstruction.  If  it  was 
only  a  Ecence  to  her,  it  naturaBy  follows,  that  he  might  con- 
tinue in  the  house  at  the  same  time,  and  do  what  he  pleased 
m  it:  but  it  is  clear,  the  testator  did*  not  intend  tiiat,  for  he 
has  ^ven  to  her  the  general  and  absolute  use  of  the  whole 
house,  park,  garden,  plate,  iumitiBre,  &c.  Therefore  to  make 
it  consistent  I  must  consider  this  as  an  exception  out  of  the 
general  devise  to  the  trustee  to  be  kept  in  hand,  &c.  It  is 
die  more  probable,  that  this  was  his-  intention,  because  after 
the-first  clause  directing  tiie  trustee  to  keep  in  hand,  &c.  it 
makes  part  of  the  same  sentence,  that  he  is  not  to  let  to  any 
one.  The  trustee's  hands  are  tied  up  as  to  tiiat:  but  it  was 
competent  to  the  testator  himself  to  say,  that  any  person  might 
occupy  the  house,  &c.  and  he  has  said  that  for  his  daughter. 
But  another  part  of  the  wiH  is  to  be  considered  even  as  during 
the  life  of  Miss  Carey;  for  in  the  first  devise  tiie  testator  has 
also  given  all  the  lands  occupied  with  the  mansion-house,  and 
then  in  his  hands.  Those  the  trustee  is  not  to  let,  but  is  to 
make  profit  of;  and  is  answerable  for  the  profits  of  those 
seventy  acres  only.  They  are  not  given  to  Miss  Carey;  and 
therefore  are  in  difierent  circumstances ;  and  he  is  ^  be  consi- 
dered as  acting  only  in  execution  of  his  trust  as  to  tiiat;  and 
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therefore  it  necessarily  foDows,  that  he  is  entitled  to  an  alkyv- 
anoe  in  respect  of  those  seventy  acres. 


Mr.  Mansfield  here  informed  the  Court,  that  those  seventy 
acres  )iad  been  let  even  during  the  life  of  Miss  Carey,  who 
was  charged  with  the  rent ;  that  the  trustee  had  *  accounted 
for  the  rent ;  and  that  there  was  no  exception  as  to  that. 

BULLER,  J. 

If  they  were  let,  he  acted  directly  contrary  to  the  wiE, 
7hey  were  in  fact  let;  and  he  has  accounted  for  the  rent ;  and 
the  person  occupyii^  is  to  pay  the  rates  and  taxes.  But  there 
is  no  exception  as  to  that.  Therefore  as  far  as  the  exception 
relates  to  the  rates  and  taxes  during  the  life  of  Miss  Carey, 
it  must  be  disallowed.  Then  the  next  question  is  afi  to  the 
time  subsequent  to  her  death:  and  I  think,  he  ought  to  be 
allowed  for  that  time.  Consider,  whether  it  was  necessary, 
tha^  the  house  should  be  occupied  or  not.  I  think,  the  trus- 
tee was  bound  by  this  will  so  far  to  occupy  the  house,  that  he 
mjust  be  liable  to  rates  and  taxes.  He  was  required  to  take 
pare  of  the  furniture,  pictures,  plate,  &c.  therefore  some  per-r 
son»  perhaps  only  a  servant,^  must  have  resided  there;  and  if 
pnly  a  servant,  the  property  would  have  been  liable  to  the 
rates  and  taxes  paid,  and  which  the  trustee  claims.  As  to 
the  intention  of  the  testator ;  much  is  to  be  collected  from  the 
nature  of  the  property,  and  the  character  in  which  the  De^ 
fendant  stands.  He  is  merely  as  a  trustee,  and  steward.  I 
rather  think,  he  had  been  steward  to  the  testator ;  and  there- 
fore it  is  impossible  to  suppose,  the  testator  meant  to  throw 
any  personal  burthen  or  charge  upon  him.  ^200  a  year  was 
given  him  as  a  salary  for  hia  trouble  and  care  in  executing  the 
trust;  and  if  his  situation  was  pot  beyond  the  ordinary  case 
of  a  steward,  to  make  him  p^y  the  rates  and  taxes  of  this  large 
house  would  be  much  to  take  oi;t  of  that  salary;  and  probably 
as  much,  as  any  rent  he  could  have  paid  for  any  house,  he 

m 

plight  live  in;  for  it  appej^rs  by  the  report,  that  they  amounted 
to  50/.  a  year ;  therefore  the  testator  could  not  intend  that 
charge,  l^he  decree  has  gone  far  to  decide  that  by  directing, 
that  he  should  have  what  garden  produce,  he  could  consume 
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in  his  own  fanuly,  without  paying  any  thing  for  it  According 
to  that  construction  of  the  will  he  is  not  to  be  charged;  but 
to  have  his  salary  clear.  Therefore  the  exception  as  to  the 
rates  and  taxes  subsequent  to  the  death  of  Miss  Carey  must 
be  allowed;  and  as  to  the  previous  time  disallowed. 


943 


The  second  exception  was  not  fieurther  argued,  depending 
upon  the  same  principle. 

The  third  exception  was,  that  the  Master  had  not  allowed 
the  sum  of  9/.  15^.  paid  by  the  Defendant  to  a  Solicitor  for 
the  expence  of  procuring  a  landlord  to  take  up  the  lease  of 
a  house,  that  it  might  not  be  a  burthen  upon*  the  estate,  in 
consideration  of  a  sum  of  money  paid  to  him  by  the  Defendant; 
which  consideration  paoney  was  allowed  by  the  Master. 
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For  the  report  it  was  said,  he  ought  to  have  come  to  the 
Court  for  this  allowance. 

Fourth  exception:  that  the  Master  had  not  allowed  a  sum 
of  S6/.  paid  by  the  Defendant  to  a  Solicitor  for  costs  of  a  suit 
brought  against  Miss  Carey;  which,  it  was  insisted  for  the 
Defendant,  she  had  incurred  in  tiie  character  of  trustee  for 
the  devisee  of  this  estate ;  and  that  therefore  they  ought  to 
be  allowed. 

For  the  report  it  was  said,  that,  as  there  was  no  adjudica- 
tion of  costs  to  her  by  the  Court,  the  Master  would  not  have 
been  justified  in  allowing  them. 

The  fifth  exception  for  not  allowing  the  Defendant  for  a 
park-keeper  was  resisted ;  as  he  had  used  the  same  person 
as  his  own  servant;  viz.  as  his  huntsman,  and  in  other  cap4- 
CtticfiB. 


BULLER,  J. 

As  to  the  third  exception,  the  Master  has  allowed  the  con- 
sideration money  paid  to  the  landlord;  and  this  is  a  neces- 
sary expence  in  procuring  that  to  be  done.  Though  he 
might  have  come  to  the  Court  to  see,  whether  it  was  proper, 
yet  if  it  turns  out  to  have  been  reasonable,  he  shall  have  it; 

therefore 
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1*991.  tjierefore  allow  that  exception.  As  to  die  fourth,  I  thndc,  he 
has  gone  too  fiu*;  for  those  costs  would  have. been  due  to 
Miss  Carey g  if  to  any  one.  She  never  took  any  step  about  it^ 
Pbllbt.  and  he  has  put  himself  in  her  place  in  order  to  charge  the 
estate.  That  is  too  much;  and  must  be  disallowed.  As  to 
the  fifth,  if  he  used  the  park-keeper  as  his  servant,  he  must 
pay  him:  disallow  that  also. 


FOUNTAINB 
9. 


[344] 
179l/  NOURSE  r.  FINCH. 

June  2d,  iStk. 

BuLLBR,  J.,  for  the  Lard  Chancellor. 

Residue  uDbe-  ^IR  CHARLES  NOURSE  upon  the  18th  o{Febnw>^ 
queathed :  co-  1789,  devised  in  the  following  mwner  :*'  As  to  all  my 

dicil  disposing  S4  worldly  estate,  with  which  it  has  pleased  God  to  bless  me, 
. .     *     ^  ''I  give  and  bequeath  as  follows:  '*  After  disposing  of  a  ffpeat 

names  &c  ^^^  ^^  property  by  way  of  specific  legacies  to  several  persons 
not  filled  up,  ^^  8^^^  ^  ^^  Fineh  ^'  out  of  the  true  regard  and  a&otion 
and  unexecot-  ^*  I  have  for  her  *'  the  house  he  dwelt  in,  and  another  of  wbicb 
ed»  foond  with  he  was  seised  in  fee^  to  her,  her  hdra  and  assigns  for  evei^ 
the  will :  and  provided  she  did  not  marry,  but  with  remainder  over  if  she 
^^^  r  ^    should.    He  also  gave  her  *^  all  and  singular  the  fiuniitur% 

^^.  ''linen,  plate,  glasses,  china,  carriage,  books,  (with- a  few 

haviuff  a  speci-  **  exceptions)  jewels,  watches,  liquors,  wearing  apparel,  cash 
fie  legacy,  ''  ^  ^  house,  and  aU  other  things  now  used  in  the  premises 
trustee  for  the  "  to  her,  her  executors,  administrators,  and  assigns,'*  provided 
next  of  kin.       she  did  not  marry;  but,  if  she  should  marry,  they  were  given 

over.  He  gave  15,000/.  stock  to  trustees  upon  trust  to  per- 
mit her  and  her  assigns  to  have  the  interest  and  dividends  for 
her  life  upon  the  same  condition,  that  she  should  continue 
single,  otherwise  to  go  '  'er.  Upon  the  same  condition  also 
he  gave  2500/.  due  to  him  upon  mortgage  of  some  tolls  to 
trustees  upon  trust  to  permit  her  and  her  assigns  to  receive 
the  interest  for  her  life,  with  remainder  over  upon  her  mar- 
riage. He  gave  her  1100/.  secured  to  him  by  the  Commis- 
sioners of  the  0;tford  market  with  the  arrears,  to  dispose  of 
as  she  should  think  fit.  He  then  gave  4000/.  stock  to  trustees 
upon  trust  for  his  sister  for  life :  to  Dr.  Chapman  and  another 
being  trustees  in  his  will  100/.  each  fiar  their  trouble;  and 

directed. 
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direcftedy  that  they  should  not  be  chargeable  with  more,  than 
they  should  actually  receive,  and  that  they  should  retain  their 
expences.  He  made  Miss  Finchf  who  was  a  relation,  his  sole 
executrix;  and  directed  the  legacies  to  be  paid  ¥rithin  twelve 
months  after  his  decease,  or  as  much  sooner  as  might  be 
convenient  to  her»  There  was  no  residuary  clause.  The 
testator  died  the  *  I9th  of  AprU  following.  After  his  death 
a  sketch  of  a  codicil  was  found  wrapt  up  with  the  will,  but  not 
executed;  nor  were  the  blanks,  which  had  be^i  left  both  for 
persons  and  sums,  filled  up.  It  was  in  the  foUowing  form: 
**  Whereas  I  have  not  in  my  will  disposed  of  the  residue, 
^*  I  give  out  of  the  said  residue 
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^'  and  all  the  residue* 


The  bill  was  brought  by  Mrs.  Naurse,  the  only  sister  of  the 
liestator,  daiming  as  sole  next  of  kin  a  residue  of  about  8000^ 
38  undisposed  of.  The  Plaintiff  had  besides  the  legacy  given 
to  her  2501.  a  year  for  life;  and  was  84  years  of  age  at  the 
execution  of  the  will.  They  went  into  evidence  on  both 
mdes. 

The  eyidaice  £>r  the  Pkuntiff  consisted  of  the  depositions  of 
Jokm  and  Thomas  Walker ,  who  were  brothers,  and  attomies  of 
character,  and  firiends  of  the  testator.  John  Walker  lived  in 
m  near  Oafford^  which  was  the  place  of  the  testator's  resi- 
dence: Thomas  lived  at  Woodstock.  Their  evidence  was  to 
the  following  effect.  "John  Walker  prepared  the  will  from  the 
*'  instructions  of  the  testator  given  about  the  10th  or  11th  of 
f*  February f  1789;  at  which  time  the  dep<^ent  JbAn  observed, 
**  that  the  residue  was  not  disposed  pf ;  to  which  the  testator 

replied,  that  he  meant  to  dispose  of  it  by  a  codicil  of  his 

own  making.  By  the  testator's  directions  John  sent  the  will 
"  to  his  brother  Thomnfs  to  be  looked  pver  by  him.  On  the 
*'  18th  o{  February  the  testator  called  again  upon  John  in  order 
"  to  execute  his  wiU,  when  John  again  observed  to  him,  that 
*^  the  residue  was  not  disposed  of,  and  advised  him  to  execute 
*'  a  codicil,  as  it  would  prevent  a  Chancery  suit  between  his 
*^  executrix  and  next  of  kin,  which  otherwise  might  happen : 
**  testator  replied,  that  he  had  provided  for  all  the  grand 
*'  objects  of  his  bounty  by  his  Mrill,  and  would  make  a  codicil 
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179L  '*  in  his  own  hand  writing.  In  the  beginning  of  March,  17S9, 
*^  the  testator  sent  word  to  Thomas  Walker,  that  he  would 
**  come  over  and  dine  with  him,  as  he  wanted  to  consult  him. 
Finch.  **  .Tlie  testator  came  accordingly,  and  brought  his  will  with 
"  him,  and  asked  Thomas,  what  he  thought  of  it  Thomas 
'*  having  read  it  said,  he  thought  it  very  proper;  but  observed^ 
**  that  there  was  no  disposition  of  the  residue;  but  that,  as 
**  nearly  100,000/.  was  given  away,  perhaps  that  would  exhaust 
[  *346  ]      <^  the  whole,  and  there  would  be  no  residue:  *the  testator 

'^  replied,  that  there  was  a  reridue  of  7000/.  or  8000/.  that  lie 

intended  to  dispose  of  that  by  a  codicil  in  his  own  hand 

writing;  but  as  he  did  not  know  how  to  frame  one,  he  de- 

*'  sired  Thomiis  to  send  a  sketch  of  a  codicil  to  him ;   and 

added,  that  he  had  some  god-children  mid  other  relations;' 

and  that  Dr.  Willis  was  as  nearly  related  to  him  upon  the 

mother  s  side,  as  those  provided  for  by  his  will  were  upon 

**  the  father's  side.    He  also  mentioned  a  charitable  instttution, 

^  which  he  had  in  view  (ot  the  benefit  of  decayed  tradesmen: 

but.  said,  he  did  not  feel  himself  equal  to  the  execution  of 

such  a  plan  at  present,  and  that  be  had  provided  for  all  the 

principal  objects  of  his  bounty  by  his  vrill,  and  must  defer. 

the  re&t  to  another  opportunity.    T^homas  then  suggested  to 

him,  that,  as  he  had  been  at  the  head  of  his  profession  in  the 

*^  county,  it  would  be  honourable  in  him,  and  was  expected 

from  him,  to  give  something  to  the  County  Hospital ;  upon 

*^  which  the  testator  thanked  him  for  that  suggestion,   and 

said,  it  had  escaped  him,  and  that  he  would  do  something 

handsome  for  the  Hospital  by  his  codicil ;  and  at  parting 

said  'Walker,  I  promise  you  not  to  forget  this.*    Thomas, 

being  asked  by  the  testator  to  whom  the  residue  would  go  if 

not  disposed  of,  answered,  that  ^  it  would  go  to  his  sister.* 

Thomas  was  present  with  Dr.  Chapman,  Mr.  and  Miss  Finch, 

"  when  the  will  was  opened ;  and,  being  asked  how  the  residue 

^*  would  go,  told  them,  *  it  would  go  to  the  Plaintiff  as  sole 

**  next  of  kin.*     In  his  cross-examination  he  said,  that  to  the 

'*  best  of   his  knowledge  and  belief  that  was  his  answer. 

**  Upon  diat  answer  the  Defendant  observing  that  the  Plain- 

**  tiff  did  not  expect  that,    T/iomas  advised  them  to  apply 

^*  to  her  immediately,  as  it  would  prevent  all  disputest'* 
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'  The  evidence  for  the  Defendant  consisted  of  the  depositions 
of  Herbert  Croft  a  clergyman,  who  had  formerly  been  at  the 
bar;  of  Richard  Finch  brother  of  the  Defendant,  and  of 
Dr.  Chapman^  Vice  Chancellor  of  Oxford^  all  of  whom  were 
friends  of  the  testator. 
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Herbert  Crqffs  evidence "  The  testator  in  several  con- 
versations with  the  deponent  previous  to  the  will  expressed 
great  regard  for  the  Defendant,  saying  that  she  deserved 
very  well  at  his  hands ;  that  he  should  give  her  at  least 
30,000/.  and  could  not  do  enough  for  her,  she  was  so  at- 
tentive to  him,  particularly  in  his  illness.    The  testator  ex- 
.pressed  great  anxiety  *  least  any  unworthy  person  should 
marry  her  on  account  of  the  fortune,  he  should  give  her ; 
and  asked,  how  that  could  be  prevented.     Deponent  advised 
**  him  to  frame  his  will  so  as  to  give  her  the  residue,  which,  he 
said,  he  would  do.   While  the  deponent  was  in  London,  the 
testator  wrote  to  inform  him,  that  he  had  followed  the  de- 
ponent's advice,    and  taken  all  the  care,  he  could,  that 
'*  Miss  Finch  should  have  the  residue  and  not  be  made  a  prey 
*'  of,  or  that  she  should  not  be  made  a  prey  off  but  the  de- 
^'  ponent  having  destroyed  the  letter  could  not  tell,  which  of 
"  those  phrases  was  used.     On  the  6th  of  March  the  deponent 
''  returned  from  London  to  Oxford;  and  the  testator  in  con- 
^  versations  with  him  after  the  will  about  the  end  oi  March 
said,  he  was  hot  satisfied  with  his  will  himself,  though  he 
hoped,  others  would  be ;  for  ]V(Uss  Finch,  though  she  would 
have  the  residue,  would  not  have  as  much,  as  she  deserved : 
**  that  he  had  been  much  troubled  with  a  doubt,  whether  she 
**  would  have  the  residue,  which  he  always  intended  for  the 
'*  reasons  this  deponent  knew,  but  that  he  was  contented  and 
happy,  because  he  had  been  over  to  Woodstock,  and  was 
assured,  that  nothing  would  prevent  her  irom  having  the 
residue :  that  if  he  did  not  leave  a  legacy  to  the  Hospital,  as 
had  been  desired,  it  would  be  for  the  sake  of  her  residue, 
which,  he  wished,  was  much  more ;   that  he  was  happy  at 
**  being  certwi  that  his  wiQ  was  made,  as  he  intended,  and 
*^  that  every  thing  real  not  disposed  of  would  go  to  his  sister, 
**  and  every  thing  personal  to  Miss  Finch  without  any  person 
"being  able  to  calculate  her  property:  that  by  Miss  i^»cA's 
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'f  desire  he  had  wiitteiii  or  sent,  or  dc^oe  l^hf  to  his  sister 
"  to  inform  her  of  what  he  had  left  her  hy  his  will,  and  to 
**  offer  more  if  she  was  not  satisfied;  but  that  she  said,  she 
'*  was  satisfied ;  and  that  it  would  be  strange,  if  she  was  not^ 
''  as  she  had  2501.  a  year,  besides  what  she  had  by  the  wifl, 
**  and  was  84  years  of  age.** 


[♦848] 
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Richard  Finch's  evidence **  A  day  or  two  after  the  exe- 

^  cution  of  the  will  the  testator  told  the  deponent,  that  he 
*'  had  a  residue  imdisposed  of,  and  expressed  a  wish  to  know, 
'^  how  it  would  go  if  undisposed  of,  saying  he  wished  to  esta- 
<'  blish  a  charitable  foundation,  and  to  give  something  to  the 
^  Radcliffe  Infiftnary*  By  his  desire  the  deponent  went  to 
'*  the  Plaintiff,  to  inform  her  of  what  the  testator  had  done 
'<  for  her,  and  to  offer  her  2000,  SOOO,  4000/.  or  any  sum  she 
''  pleased  in  addition ;  which  offer  she  refused,  saying  she  Wbb 
^'  perfectly  satisfied  ♦with  what  she  had,  and  that  any  inci^ase 
would  only  be  a  burthooi  to  her ;  and  the  testator  told  the 
deponent,  that  she  had  before  given  him  personally  the 
''  same  refiisal.  A  few  days  afiierwards  the  deponent  was  in- 
**  formed  by  die  testator,  that  he  had  been  to  TAamasWalier 
*^  to  know,  to  whom  the  residue  would  go  if  undisposed  of; 
''  and  that  Thomas  Walker  had  cleared  up  his  doubts,  and 
'^  that  the  residue  of  his  personal  would  go  to  his  executrix ; 
**  and  then  added,  '  that  is  your  sister ;  which  deponent  did 
**  not  know  before."  A  day  or  two  after  deponent  called  upon 
**  the  testator,  and  found  him  with  pen  and  ink,  as  if  preparing 
'*  to  write ;  and  that  the  Defendant  coming  in  said  to  him,  *  I 
*^  am  afirud,  you  have  not  written,  as  you  said  you  would ;' 
*'  to  which  the  testator  answered,  '  Poo,  damn  it  ;*  the  less  I 
**  do,  the  better  it  will  be  for  you.'  The  deponent  was  pre* 
sent  with  Dr.  Chapman  and  Thomas  Walker  at  the  opening 
of  the  will;  and  the  latter,  being  asked  who  would  have 
the  surplus,  said,  the  Defendant  as  executrix,  except  the 
''  freehold,  which  would  go  to  the  heir  at  law." 

Dr.  Chapman  confirmed  the  last  part  o{ FincKs  evidence; 
and  proved,  that  in  the  conversation  at  the  opening  of  the 
will  Thomas  Walker  said,  he  did  not  know,  the  Finchs  were 
so  nearly  related  to  the  testator  till  lately,  when  upon  his 
observing  how  handsomely  the  testator  had  done  for  that 
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fiunily,  he  said,  he  did  not  know,  whether  they  were  not  as         1791. 

nearly  related  to  him  as  any  except  his  sister.  Noursk 
^    Upon  this  case  the  question  wasi  whether  the  Plaintiff  as  i^. 

sole  next  of  kin,  or  the  Defendant  as  sole  executrix,  was  .?iN<;q* 
entitled  to  the  unbequeadi^  residue. 

Mr.  Mansfield^  Mr.  Graham,  tod  Mr.  Abbot,  for  the 
Plaintiff. 
The  execufrix  having  a  legacy,  the  Plaitatiff  is  entided  by 
the  common  rule  of  the  Court.  Most  of  the  legacies  giyen  to 
the  Defendant  would  bring  this  case  within  that  of  the  Duchess 
of  Beaufort,  IP.  WilL  114,  &c.  where  interests  given  for  life 
were  considered  as  given  merely  for  the  sake  of  the  limitation 
over ;  but  the  legacy  given  in  this  case  to  the  Defendant  out 
and  out  takes  it  out  of  those  cases,  and  brings  it  within 
MkhBeton  v.  Spioer,  1  Bro.  Ch.  Co.  201  and  other  cases,  in 
which  an  executor  having  a  legacy  was  considered  as  trustee 
for  the  next  of  kin.  *  In  these  cases  the  Court  always  takes  [  *349  ] 
the  province,  which  would  belong  to  a  jury,  by  determining 
upon  the  presumption,  which  is  not  to  be  repelled  by  slight 
evIHence;  though  if  it  appears  clearly,  that  the  testator 
knew  and  intended,  that  the  executor  should  have  the  residue, 
that  will  be  sufficient  to  rebut  the  equity  for  the  next  of  kin. 
The  testator  has  mentioned  in  the  most  distinct  manner  his 
intention  to  provide  for  the  Defendant,  who  had  Uved  in  his 
familv  for  twenty  years.  He  did  not  think  it  for  her  happi- 
ness, that  any  person  should  be  induced  to  marry  her  for  her 
fortune ;  therefore  except  two  legacies,  one  of  which  is  given 
expressly  for  the  purpose  of  keeping  a  carriage,  he  has  given 
nothing  to  her  but  upon  condition  of  Uving  single :  then  it  is 
hard  to  think,  he  intended  to  give  her  so  large  a  smn  as  80002. 
absolutely;  for  that  would  contradict  die  whole  tenor  of  the 
will.  The  principal  witness,  for  the  Defendant  represents  in 
all  his  evidence,  that  her  interests  were  so  restrained,  on 
purpose  that  the  property,  he  did  give,  should  not  be  the 
means  of  her  marrying  to  disadvantage.  It  appears,  he  knew 
he  had  not  made  a  complete  disposition  of  his  fortune.  John 
Walker's  evidence  is  very  material;  for  it  resists  the  whole 
of  the  defence ;  namely,  that  the  testator  was  apprisM,  that 
the  effect  of  not  disposing  of  the  residue  would  be,  that  the 
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executrix  would  take  beneficially.  If  the  Wtdkers  both  heSa^ 
men  of  business  had  told  the  testator,  that  that  would  be  the 
consequence,  that  would  not  have  escaped  their  memory.  The 
words  of  John,  that  a  codicil  might  prevent  a  Chancery  suit 
between  his  executrix  and  next  of  kin,  gave  him  to  under- 
stand, that  it  was  a  matter  of  doubt  at  least.  He  could  not 
therefore  have  said,  as  is  pretended,  that  he  knew  the  con- 
sequence; but,  not  being  apprised  how  the  law  was,  was  sent 
away  in  perfect  doubt  upon  that  head.  CrofSa  xoj&xixxrl  is 
not  very  accurate,  as  appears  from  his  evidence.  If  that 
letter  to  him  only  expressed,  that  the  testator  had  taken  care^ 
the  Defendant  shotdd  not  be  made  a  prey  of,  that  applies  to 
the  condition  not  to  marry :  but  if  it  expressed  what,  he  very 
imperfectly  supposes,  he  recoUects,  it  would  be  making  hef 
an  object  of  prey :  for  the  law  is  certain  enough  jto  induce 
people  to  address  her  on  account  of  *the  residue.  The  sin^ 
circumstance  of  leaving  a  codicil  though  unexecuted  is  a 
strong  case  to  shew,  he  did  not  mean  to  give  the  residue  to 
his  executrix ;  Bishop  of  Cloyne  v.  Young,  2  Ves.  91. 


[  350  ]  SoUcUor  General,  Mr.  Mitford,  and  Mr.  Richards,  for 

Defendant. 
This  bill  is  founded  upon  a  principle  very  familiar  to  the 
Court ;  that  where  an  executor  has  a  legacy,  an  inference  is 
raised  to  exclude  him  from  the  surplus,  upon  the  idea  that  he, 
to  whom  part  is  given,  was  not  intended  to  have  the  whole. 
I  do  not  dispute  that  principle,  though  I  will  say  the  authority 
of  it  has  been  wearing  away  during  the  greatest  part  of  the 
last  century.  A  vast  number  of  the  interests  given  to  the 
Defendant  would  have  no  effect  because  limited ;  but  there 
is.an  absolute  bequest  of  a  specific  fund,  namely,  the  mortgage 
upon  the  Oxford  market.  But  both  from  the  wiQ  and  ex- 
trinsic evidence  we  find,  he  did  not  intend  to  exclude  the 
executrix.  The  Plaintiff  being  84  years  of  age  at  the  date 
of  the  will,  and  having  refused  the  additional  legacy  offered, 
cannot  succeed  upon  the  ground  of  intention  in  him.  But  jt 
is  said,  if  there  is  no  evidence  of  his  intention,  yet  the 
Plaintiff  is  entitled.  As  to  that  there  is  a  material  dif- 
ference^ where  the  legal  property  is  in  the  executor  betweisn 
a  positive  intention  in  favour  of  the  next  of  km,  and  an 
inference  in  favour  of  the  next  of  kin  because  the  testator 
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did  not  intend  the  executor  to  have  it.  Circumstances  of 
idadon  and  connexion  have  had  great  influence  in  cases  of 
this  kind,  which  are  upon  questions  of  fact  as  to  the  intention. 
The  testator's  r^ard  for  the  Defendant  appears  by  the  evi- 
dence, and  the  words  of  the  will,  and  the  reference  of  pay- 
ment of  the  legades  to  her  convenience.  The  introductory 
part  of  the  will  states,  that  he  means  to  dispose  of  the  whole 
of  his  woddly  estate.  That,  I  know,  is  not  decisive,  though 
not  immaterial  to  state.  The  testator  at  the  execution  of  the 
will  expressing  no  intention  about  the  residue,  John  Walker 
stated  to  him  the  effect  of  not  making  a  disposition  of  it;  and 
then,  he  said,  he  would  make  a  codicil.  What,  ^he  meant, 
was  not  to  tmst  John  upon  the  subject ;  but  it  not  being  his 
intention  to  give  it  to  the  next  of  kin,  but  that  the  executrix 
should  take  it,  he  went  to  inquire  from  I%omas  Walker^  in 
whom  he  seems  to  have  had  much  more  confidence  than  in 
his  brother,  what  would  be  the  effect.  It  is  clear  from  the 
evidence,  that  the  intention  must  have  been,  that,  if  there 
was  no  codicil,  the  executrix  should  take  it;  and  this  must 
have  been  the  idea  of  Thomas  Walker  himself;  for  two  of 
the  witnesses  swear,  that  at  the  opening  of  the  will  he  said, 
.''  as  there  is  no  codicil  the  residue  wiU  belong  to  the  exe- 
''cutrix;**  *  giving  his  reason,  viz.  ^  as  executrix;  except 
.^  the  freieliold,  which  will  go  to  the  heir  at  law.*'  In  his  cross 
examination  he  qualifies  his  answer  in  favour  of  the  Plaintiff 
in  his  direct  examination  by  saying,  that  to  the  best  of  his 
knowledge  and  belief  that  was  his  answer:  which  is  not  so 
strong.  Either  these  two  respectable  witnesses  for  the  Defen- 
.dant  must  be  supposed  to  be  guilty  of  perjury,  or  they  must 
have  grossly  mistaken  him,  if  he  did  not  answer,  as  they  say, 
or  his  language  must  be  very  inaccurate ;  and  if  so,  perhaps 
it  was  so  in  his  conversation  with  the  testator.  It  is  likely, 
that  Dr.  Chapman^  who  asked  the  question,  took  particular 
notice  of  the  answer.  AVhat  WcUker  said  to  the  testator  must 
have  been  '*  it  is  necessary  for  you  to  make  a  codicil,  if  you 
**  mean  to  give  a  legacy  to  the  Hospital ;  if  not,  your  present 
*'  will  will  do  according  to  your  intention.**  Perhaps  it  will 
be  asked,  why  he  did  not  put  in  a  gift  of  the  residue,  when 
informed  that  it  might  become  the  subject  of  dispute  upon 
that  very  point.  He  went  to. consult  Thomas  Walker  not 
Vol.  I.  BB  having 
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having  A  suflkient  reliance  upon  Jokn.  If  TkomHs^B  ha^ 
guage  was  not,  as  I  have  stated,  it  is  clear,  the  testator  mint 
have  understood  him  so :  and  if  so,  his  intention  bcjng  Upoa 
the  18th  of  February  to  give  this  to  his  executrix,  and  bein^ 
satisfied  that  his  will  would  do  for  that,  that  is  auffideii^ 
notwithstanding  what  John  said,  and  any  mtention  dropped 
in  favour  of  the  Hospital  The  whole  comes  to  this :  a  doidit 
was  suggested,  whether  there  was  not  Iroom  lor  dispaie^ 
whether  properly  or  improperly  is  the  same  thing ;  for  if  the 
evidence  proves  only,  that  his  difficulty  was  not,  who  should 
take,  but  what  without  a  farther  disposition  would  be  the  effisot 
of  his  wiQ,  to  give  his  executrix  what  he  meant  she  should 
have,  and  that  he  was  satisfied,  that  it  would  be  sufficitnt 
for  that  purpose,  there  was  no  occasion  to  alter  it,  and  it  is 
a  case,  which  will  repel  the  equity.  The  declaration  that  lie 
was  contented  and  happy,  because  he  had  been  assured  at 
Woodstock^  that  nothing  could  prevent  the  Defendant  froiii 
having  the  residue,  could  only  have  been  made  upon  Walkefi^ 
telling  him  that,  or  his  understanding  it  in  that  sense*  Ifis 
intention  to  give  his  sister  what  sum,  she  would  name,  shews, 
he  did  not  mean  to  give  her  the  residue.  As  to  the  executrix 
being  barred  by  the  legacy  which  is  given  to  her  absolutely, 
there  is  a  distinction  between  a  specific  and  a  general  legacy 
for  this  purpose.  In  Bowker  v.  Hunter^  1  Bro.  Ch.  Ccu,  3S8, 
Lord  Loughborough  took  particular  notice  of  the  case  of 
specific  bequests,  and-  observed,  that  in  Southcot  v.  WaUom^ 
3  Atk,  226,  that  distinction  *  did  not  prevail :  but  in  my  note 
of  that  case  Lord  Loughborough  says,  it  is  rather  a  doubtfid 
point  and  not  yet  determined ;  and  Lawson  v.  Lawsotiy  7  Bro* 
P.  C.511,  is  quite  the  other  way;  which  decision  will  have 
great  weight;  as  it  was  in  the  House  of  Lords,  and  was  a 
.  ease,  in  which  one  of  the  greatest  men  particularly  exerted 
himself.  In  that  case  the  decision  was  in  favour  of  the  exe- 
cutrix. HyUon  Lawson  husband  of  the  appeUant  charged  with 
debts,  legacies,  and  funeral  expences  his  real  and  personal 
estate,  except  300/.  which  he  had  received  as  part  of  his 
wife's  fortune,  and  which  was  then  lent  upon  bond ;  that  sum 
he  gave  to  the  appellant,  directing  that  it  should  go  entire 
to  her :  he  also  gave  her  an  annuity  out  of  his  copyhold  estate, 
and  all  her  wearing  apparel,  watches,  &c.  and  after  grrihg 
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sfkne  legacies  made  her  sole  executrix.  It  was  said,  this* 
900/.  was  her  own  property :  but  that  was  not  so,  for  it  was 
receired  by  him  as  part  of  her  fortune ;  and  though  he  meant 
to  give  it  back  as  part  of  her  fortune,  yet  it  was  his  property, 
and  therefore  a  specific  legacy.  As  to  the  other  things  he 
conceived,  he  had  some  power  over  them,  and  meant  to  do 
something  with  them,  which,  he  conceived,  he  had  not  done 
by  appomting  her  executrix ;  or  the  construction  must  be  this ; 
that  where  a  man  makes  a  disposition,  which  is  in  its  nature 
specific,  the  intent  is,  that  tiiough  the  person,  to  whom  he 
means  the  residue  shall  go,  would  take  these  particular  legacies, 
he  should  take  them  in  a  better  condition,  than  he  would  the 
residue,  namely,  as  specific  bequests  not  charged  with  debts. 
That  case  shews,  the  law  was  not  against  the  distinction  at 
that  time,  however  Lord  Hardwicke  might  have  understood 
it  before.  The  law  cannot  be  according  to  his  opinion  in 
Southcot  V.  Watson,  because  the  case  proceeds  upon  the  idea 
of  the  absurdity  of  giving  all  and  some :  so  it  is,  in  case  of  a 
pecuniary  legacy,  but  otherwise  in  case  of  a  specific  legacy. 
It  is  common  to  leave  to  a  ivife  household  goods,  &c.  and  to 
make  her  residuary  legatee.  The  advantage  of  it  is,  that,  if 
the  personal  estate  is  insufiicient  for  the  charges,  yet  she  shall 
have  these  articles  secure.  Therefore  the  reasoning  in  case 
of  a  pecuniary  legacy  does  not  apply  to  the  case  of  a  specific 
legacy,  which  is  not  inconsistent  with  an  intention,  that  the 
specific  legatee  shall  take  the  residue,  because  the  gift  of  the 
specific  legacy  is  to  put  the  legatee  in  a  favourable  situation, 
in  which  that  legatee  could  not  be,  if  to  take  it  as  part  of  the 
residue.  So  here  the  testator  intended  the  Defendant  to  take 
this  1100/.  not  charged  with  debts  or  pecuniary  legacies, 
*  but  as  a  specific  bequest,  and  upon  an  equal  footing  with 
the  other  specific  legatees.  This  is  one  of  many  cases,  which 
shew,  how  wrong  it  is  to  admit  parol  evidence.  Words  easily  ad- 
mit of  a  colour.  In  point  of  law  the  executor  is  entitled;  and, 
as  the  Lord  Chancellor  said  in  Bowker  v.  Hunter ^  1  Bro.  C.  C 
3S8,  the  law  is,  that  the  executor  shall  take  every  thing  not  dis- 
posed of;  and  so  it  must  be,  unless  there  is  irresistible  evidence 
of  a  contrary  intent ;  unless  there  is,  the  law  must  prevail; 
and  can  that  be  said  to  be  the  case  here!  This  is  taken  out  of 
Ihe  case  of  the  Bishop  of  Cloyne  v.  Youngs  because  no  codicil 
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was  ever  made.    Nothing  was  sidd  about  a  renduary  daaaer 
Before  the  will  and  at  the  time  of  executing  it  he  intended  t» 
give  the  residue  to  his  executrix^    If  he  had  changed  that  in- 
tention, he  would  have  said  so,  and  there  must  be  evidence  to 
shew  it ;  but,  though  he  talks  of  giving  some  more  legacies,  he 
says  nothing  about  the  residue.    Can  the  general  rule  be  de- 
stroyed, because  he  intended  to  lessen  the  residue?    Can  it. 
be  said  that,  because  he  intended  to  give  some  part  of  it  to  dif- 
ferent persons,  therefore  the  next  of  kin  shall  have  it?    Why 
did  not  the  WcUkers,  who  were  so  anxious  about  it,  advise  him 
to  put  in  a  clause  saying,  that  he  intended  to  dispose  of  the 
residue  by  a  codicil,  instances  of  which  I  have  often  seen. 
Suppose  it  appears,  that  he  did  not  intend  it  for  the  next  of 
kin,  though  it  does  not  appear,  that  he  intended  it  for  the 
executor,  the  law  must  prevail  in  that  case :  BroMbridge  v* 
Woodroffe,  2  Atk.  68.    In  that  case  unequal  legacies  formed 
one  ground  of  the  decision ;  but  there  was  evidence,  that  both 
before  and  after  the  will  the  testator  intended,  the  next  of  kin 
should  not  have  it;  and  the  MaHer  of  the  Rolls  said,  that,  if 
he  gave  it  to  the  next  of  kin  he  should  give  it  contrary  to  the 
intention  of  the  testator ;  and  that  it  is  enough,  if  the  Court  is 
satisfied,  that  the  next  of  kin  is  not  to  have  it;  for  if  that  ap- 
pears to  exclude  the  next  of  kin,  the  executor  has  it  of  course. 
But  this  case  goes  farther ;  for  an  intent  appears  in  favor  of  the 
executrix.    The  result  of  the  Plaintiff's  evidence  is,  not  that 
he  did  not  intend  the  Defendant  should  take  the  residue  as 
executrix,  but  that  he  intended  to  give  future  legacies :  that 
is  all,  that  is  implied  in  that  conversation  with  Thomas  Walker : 
not  that  he  meant  to  give  away  the  residue  as  residue.     He 
intended  clearly  to  give  500/.  or  some  such  legacy  to  the  Hos^ 
pitaL    John  WdUcer's  expression,  that  a  codicil  would  prevent 
a  Chancery  suit  between  his  executrix  and  next  of  kin,  con- 
firms the  Defendant's  evidence,  that  *he  did  conceive,  that 
his  appointment  of  the  Defendant  as  executrix  would  give  her 
the  residue,  unless  something  was  done  to  prevent  it ;  or  at 
least  that  a  doubt  had  been  suggested  to  him  upon  that; 
which  doubt  John  Walker  did  not  put  in  any  thing  to  remove; 
and  the  expressions  of  the  testator  are  positive,  that  he  in- 
tended by  making  the  Defendant  executrix  to  give  her  the 
residue ;  that  he  had  doubted  about  it ;  but  rested  satisfied, 

that 
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that  she  should  take  it,  and  died  under  that  impression.  It  is 
surprising,  that  Thomas  Walker  does  not  seem  to  recoUect, 
that  he  had  seen  the  will,  before  the  testator  brought  it  to 
hun.  From  Crq/Vs  evidence  it  appears  also,  that  the  testator 
declared,  that  the  appointment  of  executrix  would  according 
to  the  construction,  which  (he  was  informed)  would  be  put 
upon  his  will,  give  the  Defendant  his  residue,  though  die  idea 
of  giving  some  charitifble  legacies  was  still  floating  in  his 
mind ;  and  that  he  said,  if  he  did  not  give  them,  it  would  be 
for  the  sake  of  the  Defendant's  residue,  &c.  But  supposing 
this  was  not  his  intention  at  the  lime  of  making  his  will,  but 
that  he  formed  his  mind  upon  it  afterwards,  that  is  suflScient 
to  support  the  Defendant's  claim,  who  may  read  any  parol  evi- 
dence to  shew,  the  Plaintiff  is  not  entitled,  though  not  to 
contradict  the  will.  Suppose  he  had  told  his  sister,  that  he 
would  give  her  1000/.  if  she  would  not  claim  an  advantage, 
which,  he  understood,  she  might  have  by  his  will :  that  fact 
being  proved  would  be  suflScient.  Upon  the  whole  this  is  a 
case,  in  which  it  is  extremely  diflicult  to  raise  a  trust  even 
upon  the  wiQ  itself:  nothing  but  that  legacy  of  the  mortgage 
upon  the  Oxford  market  would  be  suflicient ;  and  that  is  dis- 
tinguishable because  specific.  Then  here  is  a  clear  legal  right 
sought  to  be  taken  away  by  equity  upon  a  presumed  trust. 
That  right  must  prevail,  unless  it  is  seen  clearly,  that  his  in- 
tention was  contrary  to  it :  but  if  it  is  clear,  as  in  this  case, 
only  that  it  was  not  intended  for  the  next  of  kin,  where  is  her 
equity  ? 
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Reply. 
That  last  question  is  easily  answered*.  The  next  of  kin  are 
by  the  rules  of  the  Court  entitled,  to  what  the  testator  has  not 
disposed  of,  not  because  he  intended  it  for  the  next  of  kin, 
but  because  he  has  made  no  disposition  of  it.  They  claifn  as 
in  case  of  intestacy  as  to  the  subject  claimed  as  equitable  re- 
presentatives of  the  deceased.  The  distinction  9et  up  between 
specific  and  pecuniary  legacies  is  absurd ;  and  was  exploded 
in  Southcot  v.  *  Watson  by  Lord  Hardwicke,  who  in  that  case 
fully  established  the  contrary.  The  true  question  is,  whether 
the  executrix  as  such  is  by  force  of  the  will  entitled  to  the 
residue ;  which  must  depend,  upon  what  the  testator  intended, 

when 
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1791.         when  he  made  his  will.    She  must  make  out  her  tide,  to  what 
she  is  to  have,  by  his  intention  at  the  time  of  making  the  will; 
which  was  then  complete.  What  happened  afterwards,  is  not 
^iNCH.       Jto  the  purpose.    This  falls  in  with  Lord  Hardwicie's  reason^ 
Ing  in  the  Bisftap  of  Cloyne  v.  Young.     It  appeared  there, 
that  at  the  time  of  making  the  will  he  intended  to  give  the 
residue  to  somebody ;  and  as  one  executor  had  no  legacy,  that 
was  a  strong  case  for  their  right.    But  it  was  decided  against 
them,  because  he  did  not  at  the  time  mean  to  give  the  remdue 
to  them  as  executors ;  and  what  his  intention  afterwards  mij^ 
be,  was  nothing  to  the  purpose.    There  is  no  proof  here,  that 
at  the  time  of  making  the  will  the  testator  intended,  the  De- 
fendant should  take  the  residue  as  executrix :  but  th^t  he  did 
,not  intend  it,  is  proved  by  her  witnesses  as  well  as  those  for 
the  Plaintiff.      T/ionuu  Walker's  evidence  is  most  decisive; 
and  it  is  more  likely,   that  he  should  be  accurate  in  bis 
idea  of  the  opinion,  he  gave  upon  a  legal  point,  than  the 
Defendant's  witnesses;  who,  however  respectable,  could  not 
be  well  acquainted  with  the  subject.     It  was  not  a  single  ques- 
tion to  W<dkerf  but  there  was  a  long  conversation;  an4  dif- 
ferent questions  were  put  to  him,  as  to  what  the  law  would  be 
in  such  and  such  events.     None  of  their  evidence  but  that  of 
Croft  goes  to  any  thing  before  the  will.    If  iifty  witnesses  say, 
that  after  the  will  he  intended  this  for  the  executrix,  and  was 
told,  his  will  was  sufficient  for  that  purpose,  yet  if  it  is  clear, 
that  at.tbe  time  of  making  the  will  be  did  not  intend  it  for  her, 
that  will  not  do :   but  she  must  take  by  the  will  and  his  inten- 
tion at  that  time.     But  it  does  not  depend  upon  parol  only  and 
the  fallibility  of  Walker^  memory ;  for  there  is  the  fact  of  the 
codicil  found  wrapt  up  with  the  will.     None  of  the  cases  put 
are  like  this  but  one ;  that  is,  where  a  man  forbears  to  alter 
his  will  upon  an  assurance  of  the  devisee,  that  he  would  give 
part  to  a  third  person ;  in  that  case  the  Court  would  decree 
the  devisee  to  do  soj  because  it  would  be  a  fraud. 

BuLLEa,  J«  (after  stating  the  material  parts  of  the  will.) 

If  the  case  stood  upon  the  will  itself,    I  should  have  no 

doubt  after  the  decisions,  which  have  taken  place  upon  the 

subject,  that  the  residue  would  belong  to  the  next  of  kin  as 

a  resulting  trust,  and  not  to  the  executrix;  for  the  different 

provisions 
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|ipovidohs  far  the  Defendant,  some  for  life,  some  in  fee,  some  1791. 
pn  eondition  that  she  should  not  marry,  and  one  absolutely,  i^^**^"^ 
jwhich  is  the  most  material  upon  this  question,  because  it  has  9. 

.•been  determined,  that  the  other  limited  interests  would  not  doi,  f  inch. 
afford  a  violent  presumption,  that  afc  the  time  of  making  the 
will  die  testator  intended  nothing  more  for  her,  than  what  he 
had  expressly  and  specifically  given.  It  was  argued  for  the 
JDefendant,  that  the  introduction  of  the  will  affords  a  different 
implication :  but  the  general  words  '*  worldly  estate  **  have  no 
effect  upon  the  question  before  us ;  because  the  question  is 
not,  whether  there  is  an  intestacy  or  not :  therefore  supposing 
9he  will  take  by  the  rule  of  law,  yet  if  the  rule  of  this  Court 
has  established,  that  a  legacy  shall  exclude  her,  unless  a  con- 
trary intention  appears,  the  intention  is  to  be  collected  from 
other  circumstances,  not  from  the  general  words.  It  was 
argued  as  to  the  manner,  in  which  the  legacies  are  to  be  paid, 
that  she  was  a  material  object  of  the  testator's  consideration, 
because  she  was  not  to  be  called  upon  for  payment  of  the 
legacies,  till  it  should  be  convenient  to  her:  but  that  has  no 
weight  upon  this  subject :  for  whether  she  was  to  have  the 
residue  or  not,  it  was  material  to  her  not  to  be  called  upon, 
till  she  had  time  to  look  round,  and  to  know  how  the  property 
stood.  It  was  next  argued,  that  this  1100/.  was  a  specific  be«- 
quest ;  and  therefore  distinguishable  firom  all  the  cases  in  which.  *   ^ 

it  has  been  held,  that  a  legacy  generally  given  will  exclude  an 
executor.  No  authority  was  cited  to  prove  that  distinction  for 
the  Defendant:  but  for  the  Plaintiff  was  cited  Southcot  v. 
Watson;  which  is  a  direct  authority  to  shew,  that  no  such  dist- 
tinction  exists :  and  if  the  point  was  new,  and  no  authority  on 
either  side,  the  reason  of  the  thing  is  too  plain  to  make  any 
such  distinction.  The  case  standing  thus  upon  the  wiU,  it  is 
material  to  see  what  line  this  Court  has  laid  down  between  the 
cases,  where  the  executor  shall  be  excluded  and  where  not:  and 
so  long  ago  as  the  year  1709  the  rule  in  equity  was  laid  down, 
that  if  part  is  given  to  the  executor,  the  surplus  shall  go  tp 
the  next  of  kin.  In  another  case  also  in  1734,  Mackworih  v. 
WelHngf  the  rule  was  laid  down  thus :  **  where  a  legacy  is  par*r 
"  ticularly  given  and  to  come  out  of  the  residue,  it  is  an  exclu- 
*^  sion  from  the  residue."  This  was  recognized  in  Lawson  v. 
Lawson;  though  in  that  case  the  decision  was  for  the  executrix 
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1791.  iQK>n  other  grounds :  and  infinite  pains  were  taken  by  Ixnd 
Mamjield  not  to  stir  the  other  cases,  which  he  enomerated; 
and  said,  in  some  the  legacy  to  the  executor  was  expressed  to 
be  for  care  and  pains,  in  others  it  was  not  for  care  and  jMuna'; 
in  which  latter  cases  the  executor  was  to  be  looked  upon  as 
the  other  legatees ;  therefore  upon  the  authority  of  that  and 
all  the  other  cases  it  is  dear,  that  if  a  legacy  is  given  gene- 
raUy  to  an  executor,  he  shall  be  excluded  from  the  reaiduet 
without  strong  proof  that  he  was  intended  to  take;  and  this 
1100/.  is  such  a  legacy.  This  being  the  true  construction  ^ 
the  will  itself  diree  other  questions  arise.  First,  whether 
parol  evidence  may  be  at  all  received.  Secondly,  if  it  may^ 
within  what  limits  it  is  to  be  confined.  Thirdly,  if  to  be  re- 
ceived, what  will  be  the  effect  of  it  in  this  case.  As  to  the 
first,  if  this  was  a  new  question,  I  should  reject  the  parol 
evidence  tn  tato;  for  it  is  very  mischievous,  as  has  been 
stated  by  Mr.  Richards ;  which  is  strengthened  by  Mr.  MU^ 
fard*s  just  observation,  that  words  easily  admit  of  a  coloar. 
But  I  sitting  here  for  an  hour  perhaps,  or  a  day,  do  not  fed 
myself  strong  enough  to  overturn,  what  has  been  estabKshed 
by  many  cases;  though  if  this  turned  wholly  upon  that,  I 
should  find  great  difficulty  in  agreeing  to  diose  cases.  In  a 
Id  what  cases  case  of  ami^^/iw  fa/au  it  may  be  admitted  ( 44  );  so  in  a  case 
parol  eyidencc  ^f  fraud;  perhaps  of  ignorance  or  mistake:  but  it  does  not 

follow,  that  it  ought  to  be  allowed  to  prove  the  intent  in  any 
written  paper ;  but  that  ought  to  be  coDeoted  from  the  paper 
itself.  The  manner,  in  which  it  has  crept  into  the  Court,  is 
plain  firom  the  allowed  cases;  and  there  are  mistakes  in  some 
of  them.  Till  Foster  v.  Mounts  1  Vem.  473,  the  executor  t(x>k 
the  whole.  There  10^  being  given  to  the  executors  for  their 
care  a  residue  of  dOOO/L  was  adjudged  to  belong  to  the  next 
of  kin.  That  case  does  not  warrant  the  admission  of  parol 
evidence  to  prove  intention ;  for  the  reference  there  was  only 
to  see,  what  the  surplus  was ;  and  for  that  parol  evidence  is 
proper  undoubtedly :  both  at  law  and  in  equity  it  must  be 
received  for  that.  But  as  that  case  was  quoted  in  Lawsom 
V.  Lawson,  it  appears,  that  the  executor  himself  made  the 

wiD; 

(44)  Ante,  in  Bough  v.  Read^    and  the  note,  in  page 267.  Post, 
250;  Parsmii  v.  Parsotu,  266;    Vol.  VI,  324;  VII,  516. 
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and  one  of  the  cases  in  P.  WiU.  (45)  says  Foster  y. 
MawU  was  decided  upon  fraud ;  though  there  is  a  note  by  the 
editor,  signifying  that  upon  looking  into  the  Register  it  did 
not  appear  to  have  been  decided  upon  fraud:  but  Lord  Mans^ 
field  in  that  case  in  the  House  of  Lords  conceived,  that  firom 
the  situation  of  the  property  and  the  character  of  *  the  person, 
who  drew  the  will  in  Foster  v.  Mounts  fraud  appeared (46). 
I  agree,  that  in  that  case  as  a  case  of  fraud  there  is  no  objec- 
tion to  the  parol  evidence :  but  that  does  not  warrant  it  in 
cases  of  mere  intention.  Lord  Bacon  in  his  maxims  says, 
averment  shall  not  be  of  intention.  So  the  law  clearly  is; 
and  it  would  require  very  powerful  reasons  and  authorities  to 
induce  me  to  say,  the  rule  ought  to  be  otherwise.  In  equity 
the  Court  has  advanced  by  progressive  steps  in  the  admission 
of  parol  evidence  beginning  with  cases  of  fraud ;  and  lastiy 
having  admitted  it  in  favour  of  the  executor  they  were  obliged 
upon  a  principle  of  common  justice  to  admit  it  upon  the  other 
side  also  (47) :  and  therefore  it  has  happened  by  degrees,  that 
in  some  cases  a  written  will  has  been  explained  away  by  loose 
and  vague  parol  evidence.  Some  of  the  cases  shew,  die  Court 
have  repented  a  Htde,  of  what  they  had  done.  In  Brown 
V.  Sebmn,  For.  240,  there  was  a  bequest  of  a  residue  to  two 
executors,  one  of  whom;  Sehoin,  was  indebted  to  the  testator, 
and  offered  parol  evidence  to  shew,  that  the  testator  had  given 
him  that  debt.  Lord  Talbot  says,  "  I  privately  think,  it  was 
intended  to  give  Mr.  Sehoin  this  debt:  but  I  am  not  at 
liberty  by  private  opinion  to  make  a  construction  against  the 
plain  words  of  a  wilL*'    That  case  was  carried  to  the  House 
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(45)  PetU   V.    Smith,    1  P. 

(46)  Lord  Parker  of  a  con- 
trary opinion,  1  P.  WUL  650, 
Farrmgton  v.  Knigktley.  Lord 
Hardwicke  also  was  of  a  con- 
trary opinion,  2  Ves.  20,  and 
attributed  the  imputation  of 
fraod  to  tho  vehemence  of  Lord 
Jefferiet. 

(47)  Rachfield  v.  Careless,  2  P. 
Will,  158.  There  was  some 
slight  proof  of  intention  for  the 


next  of  kin ;  and  In  a  note  to  the 
fourth  edition  it  is  said  to  be 
the  only  case,  in  which  parol 
evidence  for  the  next  of  kin 
has  been  admitted.  The  Conrt 
(PowiSf  J.)  said,  that  the  parol 
evidence  was  not  to  be  minded, 
because  the  legacy  of  5I»  to  the 
executor  was  followed  by  words 
declaring  a  trust:  but  that  it  is 
admissible,  where  there  are  no 
such  words.  See  WUliam  v« 
Jones,  post,  Vol.  X,  77* 
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of  Lords;  and  tKey  refused  to  let  the  evidence  be  fead  tt 
all.  In  BUnkhome  V.  Fe€uti  2  Ves.  S7|  Lord  Hardwieke  says^ 
'^^  there  might  have  been  another  incidental  question  upon  read*" 
'^  ing  the  parol  evidence :  and  it  is  certain^  that  it  has  been 
f ^  read  to  rebut  an  equity  arising  from  a  resulting  trust,  as  iu 
f*  lAttlebury  v.  Buckley  ( 48 ) :  but  since  Brown  t.  Sehrim,  I 
f'  have  been  extremely  tender  of  admitting  it  in  questions  of 
'<  this  kind;  though  I  never  doubted  it,  where  it  was  to  aaoer- 
^'  tain  identity,  or  in  case  of  collateral  satisfaction,  where  there 
U  was  a  legacy  by  a  father  and  afterwards  a  portion  given.** 
This  is  a  strong  opinion  to  shew,  that  Lord  Hardwieke  then 
thought,  it  would  have  *  been. better,  if  parol  evidence  had  not 
been  introduced  at  alL  The  second  question  is,  within  what 
limits  the  evidence  is  to  be  confined.  It  consists  of  conversa- 
tions with  the  testator  before  the  will,  at  the  time  of  making 
it,  and  afterwards :  but  as  to  all,  except  what  passed  at  the 
time  of  making  the  will,  the  case  o(  the  Duke  of  Rutland  v.  ike 
Duchess  of  Rutland^  2  P.  Will.  209,  in  which  the  decree  was 
founded  upon  the  parol  evidence,  is  directly  against  it :  and 
Lord  Macclesfield  there  said,  that  allowing  parol  evidence  was 
extremely  dangerous.  If  this  is  so,  no  evidence  ought  to  be 
read  except  John  Walker*s ;  which  shews,  he  did  not  then 
intend  to  give  it  to  the  executrix  (49).  If  he  ever  intended  to 
give  it  to  the  executrix,  the  time,  when  he  executed  the  will, 
was  the  proper  time;  and  but  these  three  words  '^  and  redduary 
**  legatee  "  would  have  been  sufficient.  But  though  reminded* 
of  it  at  the  time  he  was  so  far  from  intending  to  give  it  to  the 
executrix,  that  his  idea  was  to  dispose  of  it  in  another  way/ 
This  has  been  argued  upon  the  ground,  that  it  is  not  neces- 
sary to  prove  his  intention  to  give  it  to  the  executrix,  but  that 
it  is  sufficient,  if  no  intention  appears  for  the  next  of  kin: 
I  do  not  agree  to  that:  and  the  practice  of  this  Court  upon  the 
subject  proves  the  contrary.  The  Court  has  said,  that  it  is  a 
principle  in  equity,  that  if  a  legacy  is  given  to  an  executor,  that 
shall  exclude  him  from  the  residue,  unless  an  intent  appears^ 
that  he  shall  take  it.  The  terms  of  that  rule  prove,  that  it  is 
essential  for  the  executor  to  shew  an  intention  irf  his  favour ; 
for  the  Court  says,  parol  evid.nice  maybe  admitted  to  rebut 
the  equity;  therefore,  the  miteriLl  question  is,  whether  an 

intentioB 
(48)  2  Vern.  077.  (40)  Post,  Vol.  XVIII,  148, 
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intention  was  proved  for  the  executrix.  One  case  was  cited^ 
JBrasbridge  v.  Woodroffe^  in  which  there  is  an  expression, 
which  bears  out  that  argument  for  the  executrix :  but  when 
we  consider  the  effect  of  a  particukr  expression,  we  must  look 
at  the  facts  of  the  case  to  see,  whether  that  was  really  th^ 
point  decided :  and  in  that  case  the  facts  did  not  call  for  that 
determination :  but  it  went  upon  the  ground,  that  by  the  eyi- 
dence  there  appeared  an  express  intention  for  the  execu- 
tors (  50) ;  and  the  Court  *  having  said  they  should  not  be  ex- 
cluded by  unequal  legacies,  then  came  the  question,  whether 
he  intetided  it  for  them  or  not.  But  I  will  puppose  all  the 
evidence  admissible,  and  properly  read  in  this  case ;  and  then 
see  what  will  be  the  effect  of  it.  The  executrix,  who,  as  is 
righdy  stated  by  the  SoUciior  Genercd,  may  begin  with  parol 
evidence,  (for  the  other  party  must  rest  upon  the  will,  unless 
she  chooses  to  go  into  parol)  has  examined  two  witnesses. 
Finch  states  many  general  conversations;  but  particularly  tells 
us,  that  within  a  day  or  two  after  making  the  will  the  testator 
told  him,  he  had  a  residue  undisposed  of.  Did  be  believe 
then  that  he  had  given  it  to  the  Defendant,  or  did  he  intend  to 
do  so  ?    It  is  impossible  he  could  then  have  thought,  she  was 

entitled 
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(50)  As  this  case  is  stated  in 
Atkym  an  inteution  in  favour  of 
the  executors  did  not  appear  in 
any  other  way  than  by  evidence 
of  an  intention,  that  the  next  of 
kin  should  not  take.  As  an  ad- 
ditional reason  in  support  of  the 
decision  it  may  be  urged,  that 
'it  was  not  necessary  for  the  exe- 
cutors to  have  recourse  to  evi- 
dence; for  their  legacies  being 
unequal,  and  therefore  not  suffi- 
cient to  exclude  them,  that  was 
.not  a  case  for  raising  the  pre- 
sumption to  defeat  the  legal 
tide:  and  even  if  their  legacies 
had  been  sach  as  to  exclude 
their  legal  tide,  and  no  evidence 
of  intention  in  their  favour,  but 


only  that  the  next  of  kin  should 
not  take,  it  would  then  have 
been  a  case  of  presumption  on 
each  side ;  and  the  presumption 
in  favour  of  the  executors,  arising 
from  the  express  intention,  that 
the  next  of  kin  should  not  take, 
would  have  been  much  stronger 
than  that  in  favour  of  the  next 
of  kin  from  the  legacies  given  to 
the  executors;  or  the  next  of 
kin  must  be  considered  as  equi- 
table representatives,  claiming  in 
a  case  of  intestacy  independently 
of  the  intention;  and  therefore 
must  prevail  over  even  an  ex- 
press intention  against  them* 
See  Pickering  v.  Lord  Stamford, 
post,  Vol.  Ill,  332,  492. 
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endided  to  it  as  by  his  gift ;  for  he  expressly  said,  he  had  not 
disposed  of  it ;  and  then  wished  to  know,  how  it  would  go  if 
not  disposed  of;  and  talked  of  another  intention,  viz.  of  esta- 
blishing a  charity ;  and  sent  that  message  to  bis  sister,  and  at 
a  subsequent  period  said  to  Fineh,  the  witness,  that  he  bad 
been  at  Walker*8  to  ask,  to  whom  it  wotdd  go.    So  Croft  sajrs; 
and  that  though  she  would  have  the  residue,  he  had  not  givett 
her  as  much,  as  she  deserved.    The  utmost  extent  of  thb  is*, 
that  somebody  told  him  afterwards,  that  it  would  go  to  the 
executrix.    The  evidence  of  Croft  as  to  his  advice  to  the 
testator  is  very  loose  and  unsatisfactory.     I  wish,  he  had 
tM  us  the  very  words,  he  used;   and  I  cannot  help  sop* 
posing,  as  he  was  bred  to  the  bar,  that  he  advised  him  to 
make  her  residuary  legatee ;  and  that  he  told  him  how  he  was 
to  give  it  so  as  to  enable  her  to  take  without  pointing  out 
in  the  will  the  amount  of  her  fortune;    and  did  not  leave 
him  to  find  out,  how  he  was  to  do  that    If  he  did  so,  it 
appears,  diat  the  testator  did  not  follow  his  advice,  as  he 
said,  he  would,  but  that  of  others.    But  says  he,  **  the  tes* 
^  tator  did  some  time  aft;er  write  to  me,  that  he  had  followed 
**  my  advice,  and  taken  care  that  she  should  have  the  residme, 
and  not  be  made  a  prey  of;    or,  in  these  terms,  that  she 
shotdd  not  be  made  a  prey  of.**   The  expressions  are  very 
different;  and  when  he  cannot  say,  which  phrase  was  used^  I 
am  *  not  at  liberty  to  suppose,  it  was  the  strongest,  when  the 
latter  phrase  is  applicable  to  the  conversation  between  them : 
for  by  his  evidence  the  great  object  was  to  provide  for  her, 
so  that  no  person  should  be  induced  to  marry  her  on  account 
of  her  property ;  and  by  giving  the  principal   part   in   that 
limited  way  he  was  taking  that  caution,  which  he  mentions 
to  Croft.    It  appears  also  firom  Crqft*s  evidence,  that  the  in- 
tention to  give  the  surplus  one  way  or  other  was  not  a  former 
design  of  the  testator  at  the  moment  of  making  the  wiU ;  for 
afterwards  in  March  the  testator  told  him,  he  was  not  satis- 
fied Mrith  hb  will,  though  he  hoped,  others  would  be ;  and 
that  he  was  much  troubled  about  the  residue.     The  ques- 
tion was,  what  would  become  of  it,  if  he  did  not  give  it. 
Where  he  says,  that  all  the  real  undisposed  of  would  go  to 
his  sister,  and  all  the  personal  to   his  executrix^   he  again 
treats  that  part  of  ]m  property  as  undisposed  of;  and  then 

it 
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it  follows  pretty  much  of  course,  that  hb  next  of  kin  mutt 
have  it.    Then  consider  the  evidence  for  the  Plaintiff:  the 
two  Walters  were  men  of  business :  to  them  he  applies,  not  to 
Hie  witnesses  for  the  Defendant,  to  know  how  he  shall  dispose 
of  his  property.      One  swears,  he  told  him  upon  receiving 
instructions  for  the  will,  and  when  it  was  executed,  that  the 
surplus  was  not  disposed  of;  and  therefore  it  is  dear,  he  did 
not  mean,  it  shotdd  go  either  to  one  or  the  other,  but  that  he 
meant  to  dispose  of  it  himself  by  a  codicil :  and  it  is  material, 
as  was  observed  by  Mr.  Mansfield,  tiiat  in  this  case  there  is 
something  more  than  parol  evidence  only ;  namely,  the  sketch 
of  the  codicil  found  wrapt  up    with   the  will.     Therefore 
the  evidence  for  the  Phuntiff  is  much    stronger;  first,    on 
account  of  the  relation  between  the  Defendant  and  one  of 
her  principal  witnesses ;  next  it  is  clear  from  Thomas  WcUker*B 
evidence,  that  he  intended  at  the  time  to  give  the  reminder 
to  different  objects ;  and  talked  of  other  relationa  as  near  to 
him  as  those  provided  for  by  the  will ;  and  also  said,  he  had 
provided  for  all  the  grand  objects  of  his  bounty  by  his  will, 
and  must  defer  the  rest  to  another  opportunity;  which  is 
strong  to  shew,  he  did  not  mean,  they  should  take  more,  than 
was  expressly  given.    Therefore  even  upon  the  parol  evidence 
it  is  in  favour  of  the  Plaintiff;  and  no  intention  is  made  out 
to  give  it  to  the  executrix;  and  so  either  way,  upon  the  wiU 
or  the   evidence,    the  Plaintiff  is  entitled  as  next  of  kin. 
Therefore  there  must  be  an  account:  but  the  costs  must  come 
out  of  the  surplus,  for  giving  that  to  the  Plaintiff  I  cannot 
give  her  the  costs. 


179L 


NOURSB 

Finch. 


Mr.  Mansfield,  for  the  Plamtiff 
Did  not  dispute  that  as  to  the  costs  of  the  account ;  but 
objected  as  to  the  costs  of  the  suit,  that  there  was  no  doubt 
upon  the  will ;  but  all  the  doubt  was  introduced  by  the  parol 
evidence  for  the  Defendant 


[36S] 


BULLER,   J. 

I  think  the  Defendant  was  not  only  justified  in  taking  the 
opinion  of  the  Court,  but  that  it  was  a  proper  case  for  it; 
therefore  she  ought  to  have  her  costs  (  51 ). 

(51)  This  cause  was  on  peti-  the  Lard  Ckancettar  on  the  28th 
tiou  of  Defendant  reheard  before    Jufy,  1701.    In  April,  1792,  the 
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lAttntiff  died,  before  jndgmfmt 
The  suit  was  revived  by  her  ex- 
ecutor ;  and  on  the  8th  March, 
1793,  the  decree  was  affirmed 
bj  Lord  Louffkboromghf  C.  Post, 
Vol.  II,  78.  Farrmgtom  v. 
KnigMy.  1  P.  WiU.  644,  649, 
560,  note ;  Cox's  edit.  700.  2  P. 
WiiL  158,  838.  1  Vem.  473. 
2  Vem.  99,  648.  Pre.  Ch.  12. 
2  il/i^.  18,  46,  68.  2  Fe«.  27, 
495.  1  J9ro.  (7.  C.  154, 201, 238. 
2  J?ro.  C.  C.  31.  Post,  Clennell  y. 
Lewthwaitef  JTiomion  ¥•  Tracy, 
Vol.  ir,  465, 644.  White  v.  Evans, 
Holford  V.  Wood,  Mardaunt  v. 
Htissey,  De  Mazar  v.  Pybus, 
Dicks  V.  Lambert,  IV,  21,  76, 
1 17,  644, 725.  Nisbett  v.  Murray, 
V,  149.  VI,  64,  324.  Abbott  v. 
il^6off ,  VI,  343.  Urquhart  v. 
iiftii^,  VII,  225.     Sadler  v.  TW- 


iwr,  VIII,  617.  Sfefcy  v.  Wood, 
Williams  v.  Jonct,  X,  71,  7^. 
Griffiths  V.  Hamilton,  XII,  29a 
Rowlings  v.  Jennings,  XIII,  39« 
P»-a»  v.  Shdden,  Lord  Cranky 
V.  Hale,  Walton  v.  FTa/^oii,  XIV, 
198,307,318.  Dawsony.fJlarK 
XV,  409.  XVIII,  247.  Xoi^ 
Aam  V.  Sanford,  XVU,  435, 
XIX,  641.  2iller.6.  Mencey. 
Mence,  XVIII,  348.  1  Ves.  ^ 
Bea.  277.  Gihbs  v.  Rumsey,, 
Soutkouse  V.  JSate,  2  Fes.  ^Bea. 
294,  396.  IFAtVe  v.  fViUiams, 
3  Fef.4- J7ea.  72.  Coop.  58.  ^«/I 
V.  Kingston,  1  JIfer.  314.  Giraud 
Y.  Banbury,  3  Afer.  150.  G/ad- 
ding  y.  Yapp,  5  Madd.  56L 
Skrymsher  v.  Northcote,  1  Swanstm 
566.  Parsons  v.  Saffery,  9  Pr«. 
578.  Zyitfi  V.  Beaver,  Omnutney 
V.  Butcher,  1  rvm.  63,  260. 


1791. 
«7ti/y  5//i. 
Testator's  mis- 
take not  recti- 
fied;  because 
nothing  to 
shew,  what 
woald  have 
been  the  in- 
tention, if  no 
mistake. 


SMITH  V.  MAITLAND. 

"IJPON  the  marriage  of  Mr.  and  Mrs.  Dencw  in  1783,  1200/. 
3  per  cent.  cons,  were  vested  in  trustees  upon  trust  for  the 
wife  till  21 ;  then  for  the  husband  during  the  marriage;  then, 
if  the  marriage  should  dissolve  without  issue  by  her  death, 
for  the  husband  for  life,  and  after  his  decease  to  go  according 
to  the  appointment  of  the  wife:  but  if  it  should  dissolve 
without  issue  by  his  death,  to  be  transferred  to  the  wife,  her 
executors,  administrators  and  assigns.  In  1784  by  articles 
of  separation  between  them  it  was  agreed,  that  the  trustees 
should  be  possessed  of  the  same  fund  during  the  joint  lives 
of  the  husband  and  wife  for  her  separate  use :  but  in  case  he 
should  survive  her,  then  it  was  go  in  the  same  manner,  aa 
was  directed  by  the  settlement,  in  case  he  should  die  in  her 
life  without  issue.    They  lived  separate  afterwards.    The  wife 

• 
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died  In  the  life  of.  the  husband  without  issue  leaving  a  testa^ 
mentary  paper  dated  in  1786^  and  mgned  by  two  witnesses,? 
to  the  following  effect  (  52).  After  appointing  the  two  Defend 
dants  her  executors  she  proceeded  thus:  "  And  upon  in 
**  gathering  my  effects  and  winding  up  my  affairs  my  free  gear 
'^  are  to  imdergo  the  following  division ;  first  my  executors  ta 
^'  pay  my  debts  out  of  the  first  and  readiest  part  of  my  gear  ; 
''the  residue  to  appertain* to  themselves  after  paying  the 
*'  following  sums;  to  Mrs.  Squibb  lOOl.  3  per  eent^  cons,  to 
'^  Samuel  Primrose  100/.  3  per  cent.  cons.  In  condderation 
*^  of  the  trouble  of  my  executors  those  sums  to  revert  to  them 
'^  at  the  death  of  the  legatees;  and  if  any  other  of  my  lega* 
^*  tees,  Mrs.  Arnold  excepted,  die  before  Mr*  Denew,  theif 
'^  legacies  to  revert  to  my  executors  or  their  heirs ;  the  said 
*'  Samuel  Primrose  and  Mrs.  Squibb  being  only  meant  to  be 
**  life  renters.  To  Mrs.  Arnold  200/.  of  the  said  stock :  to 
"  Mr.  Smith  2001.  of  the  said  stock :"  and  afbr  several  other 
dispositions,  "  it  is  to  be  understood  by  my  legatees,  that  the 
"  money  bequeathed  as  before  mentioned  is  in  the  3  per  cent. 
*'  com.  the  interest  of  which  Mr.  Denew  is  to  enjoy  agreeable 
''  to  articles  of  separation  between  him  and  me  till  his  death ; 
*^  and  my  legatees  are  to  draw  no  more,  than  what  the  100/. 
*'  in  the  said  stock  will  bring  at  the  time  of  the  sale ;  which 
"is  to  be  at  the  first  or  at  the  option  of  my  executors  the 
"  second  term  (53)  afi«r  the  death  of  Mr.  Denew.  The  lega- 
"  tees  are  to  pay  pro  ratd,  in  proportion  to  what  they  receive, 
**anyexpence  that  maybe  incurred."  A  bill  was  filed  by  the 
executors  against  the  trustees  to  have  an  immediate  transfer 
of  the  whole  fund  to  them  as  appointees  of  Mrs.  Denew; 
which  was  decreed.  The  bill  in  this  cause  was  filed  by  the 
legatees  Smith  and  Arnold  against  the  executors ;  and  the 
question  was,  whether  the  legatees  were  entitled  to  their  lega« 
cies  immediately,  or  were  to  wait  the  death  of  Mr.  Denew  f 
and,  if  they  were  to  wait,  whether  they  would  be  entitled  td 
the  dividends  and  interest  accruing  in  the  mean  time. 


Smith- 

V. 

MaitlaNH*'^ 
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Mr.  Mitford  and  Mr.  Richards^  for  Plaintiffs. 
All  the  expressions  of  the  will  tend  to  shew  an  intention, 
that  as  soon  as  that  fund  can  be  made  a  productive  fund  for 

the 


(52)  It  was  in  the  Scotch  form. 


(53)  Qaarter-day. 


S0S 
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the  purpose,  these  legacies  shall  be  paid.  She  thought,  it 
could  not  be  made  so  before  the  death  of  her  husband:  but 
he  had  given  up  his  interest  by  the  articles  of  separmtion; 
and  the  decree  determined,  that  he  had  no  life  interest. 
There  could  be  no  other  fund  than  this,  because  she  was  a 
married  woman.  She  did  not  intend  to  postpone  payment 
of  the  legacies  for  the  benefit  of  her  executors;  for  in  the 
outset  of  the  will  the  residue  is  given  to  the  executors  only 
after  paying  the  following  legacies.  The  direction  as  to  the 
time  of  sale  means,  I  suppose,  that  it  shall  *  be  as  soon  as 
possible.  The  direction,  that  the  legatees  are  to  have,  what 
the  100/.  will  bring  in  at  the  time  of  the  sale,  is,  that  they 
are  to  have  1002.  stock  only,  not  lOM.  in  money.  That  clause 
makes  them  specific  legacies.  At  all  events  the  Plaintiflfs  are 
entitled  to  have  thdr  legacies  secured  for  their  benefit,  if 
not  to  immediate  payment.  Mrs.  Arnold  is  entitled,  though 
she  should  not  live  so  long  as  Mr.  Denew,  at  all  events. 


Solicitor  General^  for  Defendants. 
The  whole  effect  as  to  Mrs.  Arnold  is  only  to  make  it  a 
vested  legacy,  though  she  should  die  in  the  life  otMr.Denew: 
but  the  others  will  have  their  legacies  only  in  the  event  of 
their  surviving  hun. 


Lord  Chancellor. 
That  must  be  the  meaning  of  it.  It  is  no  more,  than  that 
under  a  mistaken  idea,  that  her  husband  would  be  entitled 
during  life,  she  haa  not  given  it  till  after  his  death ;  and  the 
question  is,  whether  I  can  reform  that  mistake.  Qud  nUume 
can  I  reform  it  ?  Has  the  Court  ever  gone  that  length  ?  It 
comes  to  the  simple  case,  I  have  mentioned.  It  is  plain, 
she  mistook  her  power.  It  is  probable,  indeed  there  is  no 
doubt,  that  if  she  had  not,  she  would  have  given  instant 
estates  to  many,  or  moulded  them  into  estates  for  life,  as  she 
has  some.  But  to  comply  with  this  demand  would  be  going 
farther,  than  ever  I  knew  done  upon  a  will,  by  altering  it  be- 
cause the  testatrix  was  mistaken  as  to  the  condition  of  her 
property.  There  are  no  words  to  shew,  what  her  will  was; 
and  I  should  be  obliged  to  guess,  what  it  would  have  been, 
if  she  had  not  mistaken  her  power,  which  would  be  going 

fiurther. 
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fahher,  than  the  Court  has  ever  done(d4>).  Mrs.  Arnold  is 
entitled  at  all  rates,  whether  she  lives  as  long  as  Denew,  or 
not;  but  she  is  the  only  one  so  entitled;  and  she  is  not  to 
receive  it  till  his  death :  the  others  are  entitled  only,  in  case 
they  shall  survive  Denew. 


17^1. 


(54)  la  DoTon  v.  Ross,  ante,  57, 
the  Lord  Chancellor  refused  to 
comply  with  the  intention  against 
the  words  of  a  deed ;  as  there 
was  nothing  dehors  those  words 
to  do  it  by;  and  the  recital 
was  general ;  but  said,  it  would 
be  otherwise,  if  there  was  any 
thing  in  the  recital,  to  which 


those  words  stood  in  contradic- 
tion* Payae  V.  Co//t€r,  ante,  170, 
was  a  case  of  the  latter  kind ;  in 
which  the  Lord  Chancellor  said, 
the  parties  might  come  into 
Court  to  have  the  settlement 
reformed  according  to  their  in- 
tention declared  in  the  recital. 


Smith 

V. 

Maitland. 


[  365] 
PRICE  v.  WILLIAMS.  1791. 

Jniy  Itk. 
¥N  an  account  several  errors  were  assigned,  and  allowed  by  Parties  to  an 

the  Master  to  a  great  amount :  but  upon  a  reference  to  award  bound 

arbitration  it  was  determined  by  the  arbitrators  to  be  per-  ^J  *^ 

fectly  free  from  error  and  overcharge  in  every  particular. 

The  Solicitor  General  had  upon  a  former  day  moved  to  set 

aside  the  award ;  and  on  this  day  the  Attorney  General  moved 

to  confirm  it.     In  support  of  the  latter  motion  the  arbitrators 

made  affidavit,  that  upon  the  fullest  inquiry  and  examination 

of  all  the  evidence  there  was  no  error,  overcharge,  &c.  but 

that  it  was  a  perfect  account. 

Mr.  Graham^  against  the  award, 
Applied  for  time  to  consider,  whether  affidavits  should  be 
produced,  which  could  be  made  by  respectable  persons,  who 
were  ready  to  swear,  that  the  arbitrators  did  not  look  into 
the  evidence  of  more  than  five  items  out  of  a  great  number. 

Lord  Chancellor. 

I  cannot  help  saying,  I  am  rather  surprised  at  the  result 
of  the  reference;  and  that  in  an  affiiir  of  such  a  nature  as 
an  account,  and  where  after  much  exanunation  so  many  errors 
were  assigned  and  proved,  it  should  now  come  out  to  be  a 

Vol.  L  '  C  C  *  perfect 


179t. 


Price 
Williams. 
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perfect  account  entirely  free  from  error.  But  by  saymg  ihaf 
I  would  not  be  supposed  to  mean  to  impute  any  thing  wrong- 
to  these  arbitrators;  who  are  very  respectable.  If  that  fiwrt 
can  be  brought  home  to  them,  they  are  flatly  perjured,  and 
may  be  indicted.  But  the  question  now  is  not  so  much,  what 
they  did,  as  what  the  parties  can  do.  I  think,  they  hare  by 
choosing  private  judges  placed  it  beyond  the  reach  of  any 
principle  of  law.  I  do  not  know,  what  a  by-stander  nught 
call  looking  into  the  evidence  upon  the  items.  Let  it  stand 
to  the  last  day  of  Term  to  consider,  whether  those  affidavits 
diall  be  made. 


It  was  not  mentioned  again  ( 55  }• 

(5&)  Knox  V.  SymmamU,  post,  300,  and  the  references.r 


[S66] 
1791. 

Legacy  out  of 
a  fund  in  the 
JEast  Indies, 
given  over  in 
ease  of  death 
of  legatee  be- 
fore he  might 
have  received 
it,  vested  from 
death  of  tes- 
tator. 


HUTCHEON  V.  MANNINGTON(56V 

JffUTCHEON,  jun.  m  1781  by  will  reciting,  that  all  hi» 
fortune  was  entirely  of  his  own  acquiring,  consisting  of 
about  8627/.  and  was  all  vested  in  securities  in  the  EastJmUesy 
gave  several  legacies,  some  absolutely,  but  most  of  them  were 
distinct  legacies  to  several  of  his  brothers  and  sisters  for  the 
proper  use  and  benefit  of  each  legatee,  with  a  clause  to  each ; 
directing,  that  if  the  legatee  should  die,  before  he  or  she 
"  may  have  received  the  legacy,"  it  should  go  to  the  children 
of  the  legatee  equally,  share  and  share  alike,  and  in  default 
of  issue  among  the  other  brothers  and  sisters.  Then  reciting 
how  much  these  legacies  would  amount  to  he  gave  the  residue^ 
after  having  calculated  the  amount  of  it,  to  his  father  for  his 
own  proper  use  and  benefit;  '^  but  in  case  of  his  death  before 
he  may  have  received  the  re^  and  residue  of  my  estate 
before  mentioned,"  he  gave  it  over  to  his  brothers  and 
sisters  before  mentioned  and  their  children.  He  made  the 
Defendant  executor ;  and  died  very  soon  after  making  the  wilL 
His  father  died  in  1784  without  having  received  any  part  of 
the  residue.    The  bill  was  brought  by  the  brothers  and  sisters 

of 
•     *      (50)  4  Bro.  C.  a  491,  n. 


€( 
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bf  the  testator,  totrhoni  the  residue  was  given  over,  elaiming  it 
Upon  the  event  of  the  father's  death,  before  he  received  it. 

SoUeiioT  General,  for  PlaintifTs. 
The  meaning  of  the  testator  must  be  this,  and  was  suggested 
to  him  by  his  situation,  that  of  his  relations  here,  and  the 
property.  He  seems  to  have  recollected^  that  the  property 
must  be  sent  over ;  and  did  not  mean  to  vest  any  interest  in 
his  relations  here,  merely  because  they  might  happen  to  sur« 
vive  him ;  but  if  they  did  not  live  to  receive  it,  he  intended 
to  substitute  other  persons  to  take  it.  It  is  impossible,  he 
could  mean  the  same  thing,  as  if  he  had  said,  **  I  give  it  in 
/<  case  of  their  surviving  me.*'  Suppose  it  was  a  real  estate 
devised  upon  trust  to  sell  with  all  possible  diligence,  or  in 
a  reasonable  time ;  the  Court  would  inquire  into  that,  and 
inake  the  executors  pay  costs,  if  they  did  not  follow  the 
directions.  So  in  this  case  *  there  ought  to  be  an  inquiry, 
within  what  time  he  might  have  received  it.  The  Plaintiffs 
sayi  the  estate  could  not  be  got  in  India  before  the  father's 
death. 


1701. 


HUTCH^ON 

Manninq- 

TOK. 


[♦367] 


Lord  Chancellor. 

I  cannot  find  any  topic  of  argument  to  reason  this  upon. 

Suppose  any  of  these  legatees  had  died  within  a  year  after  the 

testator,  there  might  then  have  been  some  ground  for  saying, 

that  the  testator  alluded  to  the  known  practice  of  the  Court  \p 

compute  interest  upon  legacies  from  a  year  after  the  death  of  the 

testator.     I  rather  believe,  he  had  some  such  purpose,  as  you 

attribute  to  him,  in  his  contemplation.     There  is  a  faint  indi^ 

cation  of  a  purpose,  that  there  shall  be  some  time  or  other, 

when  these  interests  shall  go  over,  and  that  they  shall  not  vest 

in  the  mean  time.     But  has  he  conceived  that  intention,  and 

expressed  it  with  such  definite  certainty,  that  I  can  act  upon 

it?    I  am  to  compute,  what  time  would  be  sufficient  to  enable 

these  parties  to  receive  their  legacies.    It  is  all  too  uncertain. 

Suppose  they  Uved,  and  claimed  their  legacies :  they  must  have   Interest  of  le- 

been  computed  with  interest  from  a  year  after  the  death  of  the  8*^*®*    ^ 

,    ^  ,       computed  from 
testator,         "^       ^ 
'  a  year  after 

testator's  death ;  unless  some  other  time  appointed    by  testator :  but  be 

cannot  make  executor  answer  interest  beyond  what  the  law  has  done. 

Estate  devised  on  trust  to  be  sold  with  all  possible  dQigence  or  in  rea* 

sonable  time  considered  as  sold  firom  testator's  death. 

CC2 
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1791. 


hutcheon 

Manning- 
ton, 


testator,  if  no  other  time  was  appointed.  If  he  had  given  ahf 
time,  I  agree,  that  the  intention  is  to  prevaO,  if  it  can  be  found 
out ;  (though  a  testator  cannot  make  an  executor  answerable 
for  interest,  beyond  what  the  law  has  done)  but  he  must  give 
me  some  rule  to  go  by.  Suppose  he  had  given  a  real  estate  in 
the  manner  you  specify;  it  is  clear,  that  it  wiH  neither  depend 
upon  the  caprice  of  the  trustee  to  sell^  for  that  would  be  con- 
trary to  all  common  sense,  nor  upon  his  dSlatoriness :  in  some 
way  it  may  be  sold  immediately:  but  I  should  not  inquire^ 
when  a  real  estate  might  have  been  sold  with  all  possible  dili- 
gence ;  for  it  might  be  the  very  next  day  or  that  very  evening ; 
and  therefore  the  Court  always  in  such  a  ejse  considers  it  as 
sold  the  moment  the  testator  is  dead;  for  where  tiiere  is  a  trust, 

that  is  always  considered  here  as  done,  which  is  ordered  to  be 

• 

done  ( 57) ;  and  the  Court  cannot  measure  the  time.  Suppose 
this  property  had  been  in  the  West  Indies  instead  of  the  JSoj^ 
it  would  have  required  less  time  to  be  remitted  f  still  less  if  in 
Jersey  or  Cumberland;  and  if  only  100  miles  off,  it  would 
have  cost  a  journey  of  two  days  at  least.  In  this  case  it  is  an 
immeasurable  purpose.  I  can  do  nothing  with  it;  and  it  must 
be  considered  as  vested  from  the  death  of  the  testator  (58). 


[  368  ] 


The  next  day  the  Solicitor  General  obtained  leave  to  men- 
tion this  case  again  at  the  sittings  after  Term  upon  suggestion, 
that  he  did  not  think,  justice  was  done  by  the  decree. 

On  the  20th  it  came  on  again :  and  the  Solicitor  General 
desired,  it  might  stand  over  farther,  as  an  agreement  between 
the  parties  relative  to  the  fund  in  question  had  been  since 
discovered,  which  might  make  it  necessary  to  file  a  supple- 
mental bill«  All  parties  consenting  it  was  ordered  to  stand 
over. 

(57)  See  post.  Vol.  VIII,  556,  VII,  89.  Ehoin  v.  £/ti7ta,VIII, 
the  judgment  of  the  Master  of  547.  Feams  v.  Young,  IX,  549. 
Me  Rolls  in  Elwin  v.  Elwin.  Wood  v.  Penoyre,  XIII,  325. 

(58)  Post,  OaskeU  v.  Harmon,  Walker  v.  Shore^XlX,  387.  Ber- 


Vol.  VI,  159;  XI,  489.  Sit- 
well  v.  Bemard^YI,  520;  where 
the  Lord  Chancellor  calls  the  con- 
struction in  Hutclieon  v.  Man- 
nington  too  bold.  Innes  v.  Mit- 
chell, VI,  461.    Gibion  r.JSolt, 


nard  v.  Mountague,  1  Mer.  422; 
Vol.  XI,  508,  in  the  note.  Tag- 
lor  v.  Hibbert,  1  Jac.  ^  Walk.  308. 
Fitzgerald  v.  Jervoice,  5  Madd* 
25.  Angeritein  v.  Martiti,  Hewitt 
V.  Morrii,  iTum.  232,  241. 
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Upon  the  S7th  of  January^  1792,  it  came  on;  and  the  1791. 

Plaintiffs  submitting  to  the  pinion   of    the  Court  in    the  ^^^^^ 

decree  rested  entirely  upon  the  agreement,  which  had  taken  ^^ 

place  upon  disputes  among  the  &mily,  whether,  if  any  le-  Mannjnc- 
gatee  should  die  before  the  legacy  was  received*  it  should 
go  over. 

Upon  that  agreement  the  Lord  'Chancellor  said,  the  eelief 
prayed  was  all  of  course. 

*  17»1. 

DOWSON  V.  HARDCASTLK  ^"^^  ^2'*- 

2  Cox,  21%. 
WTARDCASTLE  had  deposited  some  tallow  in  the  wharf  Costs  of  Plaior 

of  Dowson  for  Meggot;  who  a  few  days  afterwards  be-  tiff  in  inter- 
came  bankrupt.     Hardcastle  then  applied  to  Dowson  to  have  pleading  bill, 
the  tallow  re-deUvered ;    and    upon  refusal  brought  trover.  ***   ^  ,  ©tend- 
Dowson  filed  a  bill  of  interpleader  and  for  an    injunction.        !i  d   1 1 
The  Lord  Chancellory  being  of  opinion,  that  the  action  brought  ordered  to  be 
would  decide  the  point  between  Hardcastle  and  the  assignees  paid  by  the 
of  the  bankrupt,  refused  the  injunction.     The  verdict  was  for  Defendant, 
the  Defendant.     The  only  question  in  this  case  was,  whether  who  failed, 
upon  an  interpleading  bill  costs  could  be  given  as  between 
ihe  Defendants* 

Attorney  General  and  Mr.  Lloyd^  for  Defendant  Hard* 
castle. 
This  Defendant  was  the  original  owner  of  the  tallow ;  and 
was  actually  cheated  by  the  bankrupt :  but  the  verdict  being 
against  him,  he  was  obliged  to  pay  all  the  costs  at  law.  If 
this  ♦  had  been  money  in  Court,  the  Court  would  have  given  [  •SGS  J 
him  costs.  Here  the  money  is  not  in  Court;  because  your 
Lordship  would  not  grant  the  injunction ;  as  you  thought,  the 
action,  which  had  been  brought,  would  try  the  point.  Lord 
Xenyon,  when  Master  of  the  Rolls,  upon  an  interpleading  bill 
directed  an  issue  to  try,  who  was  in  the  right;  and  made  the 
Defendant,  who  was  in  the  wrong,  pay  all  the  costs  of  the 
suit. 

Lord  Chancellor. 
Upon- an  interpleading  bill  the  Plaintiff  is  to  have  costs ;  but 

.     .1  never 
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1791.         I  never  knew  an  instance  of  giving  costs  as  among  the  De^ 

DoiIToN      fei^^fiuits.    The  Plaintiffs  in  this  case  are  mere  stake-holders | 

V.  and  were  driven  by  an  action  at  law  to  file  the  bilL     Thej 

Hardcastlb.  have  an  undoubted  right  to  their  costs.    I  shall  consider  thii 

as  money  brought  into  Court:  but  I  do  not  know,  that  eren 
.  in  that  case  it  c^n  be  done,  But  it  seems  to  be  the  natural 
justice  of  the  case  in  this  instance ;  ^nd  I  am  inclined  to  do 
it,  if  I  can ;  therefore  look  into  it,  and  if  you  pan  find  aq 
instance^  mention  it  to-morrow. 


The  decree,  as  drawn  up,  directs  the  Defendant  Hardcastle 
to  pay  to  the  Plaintiff,  and  to  the  other  Defepdants,  the  assig- 
nees of  the  bankrupt,  their  co^ts ;  and  thereupon  the  Plaintiff 
to  deliver  the  tallow,  subject  to  the  wharfage  and  other 
charges  to  the  Defendants,  the  assignees  ( 59 ), 


(59)  Posty  Aldridge  v.  Mesner, 
Vol.  VI,  478.  Cowtan  v.  Wil- 
Hams,  IX,  107.  Martinius  ▼. 
Helmuth,  2  Ves.  Sf  Bea.  412,  in 
^e  note  to  Stevetuon  v.  Anders 
9on.  Hodges  v.  Smith,  iCox,  357. 
See  another  case  collected  by 
Mr.  BeamcSy  Costs  in  Eq,  37.  The 
costs,  generally,  arc  given  as 
between  party  and  party  ;  post, 
Vol.   XIX,    205  :     Dunlcyp  v. 


Hubbard.  The  case  of  DrnMn 
gey  v,  Angove,  I(,  304,  where  a 
bill  of  interpleader  was  dismiss- 
ed  with  costs,  as  between  Attor-r 
ney  and  Client,  to  be  paid  by  the 
PlaintiflT  and  his  Solicitor,  torn? 
ed  open  the  special  circnmstances 
of  fraud.  The  PlaintiflT  in  an  in- 
terpleading suit  paid  his  costs 
out  of  the  fund :  Campbell  r, 
Solomans,  1  Sim.  Sf  Shu  462. 


1791. 
Ju/y\9thfl0th. 
Arbitrator  on 
general  refer- 
ence of   all 
matters,  &c. 
inay  go  farther. 


KNOX  V.  SYMMONDS. 


I^ROSS   motions  were  very  fully  argued  upon  the  merits 
of  an  award  made  in  this  cause  upon  a  general  refer- 
ence to  arbitration.     One  supported  by  the  Attorney  General^ 

Mr, 

than  the  Court  could,  tp  do  complete  justice :  and  may  therefore  relieyo 
against  a  harsh  right,  which  in  a  Court  of  justice  would  prevail :  a  party 
may  impeach  the  award  for  corruption  or  gross  mistake,  not  for  erroneous 
judgment;  in  pase  of  mistake  the  arbitrator  must  be  convinced  of  it,  and 
that  he  acted  upon  it  But  arbitrator  on  reference  to  inquire  into  facts,  &c. 
is  as  a  Master;  and  the  Court  will  draw  the  conclusion;  or  if  he  has,  wtl| 
see  that  it  is  right*  Award  on  general  reference  not  to  bo  impeached  by  . 
exceptions,  but  by  cross  motions  \o  sot  t^idg  and  poufirm  iU 
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Mr.  Mansfield,  and  Mr.  HoUUi,  for  the  Defendant  was  for  an  179  Iw 
attachment  against  the  Plaintiff  for  not  performing  the  award*  Knox 
The  other  supported  by  the  Solicitor  General,  Mr.  Douglas  9, 

and  Mr,  Richards^  for  the  Flamtiff  was  to  have  the  awarA  SyMMOI^RSi 
«et  asidOk 

On  the  13th  c/Wyi  when  &e  attachment  against  the  Plaintiff 
was  moved,  the  Solicitor  Gener€d  desired,  that  it  should  Sitand- 
over  for  a  few  days;  and  excused  the  length  of  time  elapsed 
since  the  award  by  saying,  the  Plaintiff  had  filed  exceptions 
to  ♦it;  but  xhe  Lord  Chancellor  thought/ that  was  not  the  [  ♦370  ] 
proper  mode  according  to  his  determination  a  few  days 
before  in  Prices.  Williams^  3  Bro.  C.C.  163«  but  that  cross 
motions  should  be  made. 


Lord  Chancellor. 
A  party  to  an  award  cannot  come  to  have  it  set  asidq  upoa 
the  simple  ground  of  erroneous  judgment  in  the  arbitrator; 
for  to  his  judgment  they  refer  their  disputes ;  and  that  would 
be  a  ground  for  setting  aside  every  award.  In  order  to  induce 
the  Court  to  interfere  there  must  be  something  more ;  as  cor- 
ruption ill  the  arbitrator,  or  gross  mistake,  cither  apparent 
upon  the  face  of  the  award,  or  to  be  made  out  by  evidence: 
but  in  case  of  mistake  it  must  be  made  out  to  the  satisfaction 
of  the  arbitrator ;  and  the  party  must  convince  him,  that  his 

■ 

j  udgment  was  influenced  by  that  mistake ;  and  that,  if  it  had  ' 
not  happened,  he  should  have  made  a  different  award.  But 
this  relates  only  to  a  general  reference  to  arbitration  of  all 
matters  in  dispute  between  the  parties.  Upon  a  reference  to 
an  arbitrator  to  inquire  into  facts,  &c.  the  reference  is  to  him 
in  the  character  of  a  Master;  and  the  Court  is  to  draw  the 
conclusion  ;  and  if  the  arbitrator  has  taken  upon  himself  to 
do  so,  the  Court  will  see,  that  he  has  drawn  a  right  conclu- 
don(60).     Upon  a  general  reference  to  arbitration  of  all 

matters 

(60)  In  Milligan  v.  Dick,  Court  be  taken  to  the  award; 
March,  17^2,  sittings  after  Hilary  and  if  the  exceptions  are  allow- 
Teroi,  the  Lord  Chancellor  said,  ed,  the  Coart  will  refer  it  to  a 
that  uppn  a  reference  of  this  kind  Master ;  but  will  not  refer  it  back 
exceptions  may  with  leave  of  the  to  the  arbitrator  without  con- 
sent. 
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1701. 
Knox 

V. 

Stmmohds. 


[  ♦STl  J 


natters  in  dispute  between  the  parties  the  arbitratmr  has  a 
greater  latitude  than  the  Court,  in  order  to  do  complete  jua- 
tice  between  the  parties ;  for  instance,  he  may  relieve  against 
a  right,  which  bears  hard  upon  one  party;  but  which,  having 
been  acquired  legally  and  without  fraud,  could  not  be  resisted 
in  a  Court  of  Justice ;  as  in  the  case  of  Perkins  v.  Oieims 
before  me  last  Term.  That  was  the  oommon  case  of  a  bill  for 
specific  performance  of  an  agreement  to  take  a  public  house, 
which  turned  out  to  be  a  very  improvident  bargam  for  the 
Defendant;  who  had  entered  into  it  incautiously:  yet,  as  be 
could  not  effect  it  with  fraud,  the  Court  held,  that  the 
common  relief  of  a  specific  performance  could  not  be  refused. 
But,  as  from  the  evidence,  though  it  did  not  come  up  to  firaudy 
the  case  appeared  not  to  be  favourable  for  the  Plaintiff,  the 
Court  recommended  a  compromise;  which  accordingly  *to<A 
place;  and  the  Defendant  was  let  ofi*  upon  pajring  a  sum  of 
money.  If  that  case  had  been  before  an  arbitratcMr,  he  mi^^t 
have  let  ofi*  the  Defendant  upon  paying  a  sum,  less  than  the 
Plaintiff*  insisted  on;  and  the  award  Qould  never  have  been 
set  aside  upon  that  account 


s^nt.  See  farther  upon  Awards, 
aDte,  226.  Price  v.  fViliiatM, 
365.  Post,  Morgan  v.  Mather^ 
Dick  y.  MilligoM,  Lord  Lonadale 
V.  Littkdak,  Vol.  II,  15,  23, 
451,  and  the  notes.  Emery  v. 
Waae,  V,  846.  Walker  v.  Fro- 
Usher f  Cking  v.  Cking,  VI,  70, 


282.  Fetkeriione  v.  Cooper^ 
Ymmg  V.  Walter,  IX,  67,  364, 
Anderson  v.  Darcg^  XV^II,  447, 
Goodman  v.  Sayers,  2  Jac.  Sf 
Walk.  240.  Wood  v.  GrijffUk, 
1  Swanst.  43.  Beddmpiom  v* 
Sontkall,  4  Pri.  238, 


1701.  NABOB    OF   THE    CARNATIC   v,   EAST  INDIA 

/«^  1 IM,  28A  COMPANY. 

3^ro.C.C.202. 

Bill  by  Nabob  Hi^HE  bill  stated,  that  the  Plaintiff  beipg  indebted,  or  alleged 

of  ike  Comatic  by  the  Defendants  to  be  indebted,  to  them,  an  agreement 

V.  East  India    took  place  in  1781  Ijetween  the  Plaintiff  and  Lord  Mmcartmey 
Company  for  ^^ 

discovery  and 

accooDt  of  rents  and  profits  of  bis  territories  while  in  their  possession  as 

secarity  for  debt,  and  for  the  balance,  submitting  to  pay  it  if  against  him. 

Flea,  ths|t  by  difers  ciiartors,  <&c.  s|ud  statutes  oon6rming  ti^em  Defendants 
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theGorernor  and  the  Council  of  Fort  St.  George  acting  for 
the  Defendants^  by  which  the  Plaintiff  assigned  as  a  security 
for  the  demand  of  the  Defendants  certain  districts  of  the 
Camaiic,  the  revenues  of  which  the  Goyemor  and  Council 
were  to  receive  and  account  for :  under  this  agreement  they 
were  in  possession,  and  received  the  revenues  dll  1785,  when 
by  another  agreement  the  Plaintiff  was  restored  to  the  posses- 
sion of  his  territories  and  the  receipt  of  the  revenue;  and  he 
agreed  to  pay  his  proportion  of  the  current  charges  to  be 
finally  settled  by  s  future  treaty,  which  took  place  in  1787, 
and  that  till  such  proportion  could  be  ascertained,  it  should  be 
considered  at  four  lacks  of  pagodas  a  year :  he  also  agreed  to 
pay  twelve  lacks  of  pagodas  annually  upon  account  of  the  debt 
due  to  the  Company  and  to  private  creditors,  till  it  should  be 
discharged,  and  another  sum  for  other  occasions.  The  bill 
having  stated  these  facts  charged,  that  the  Defendants  had 
received  more,  than  their  demand  could  amount  to,  and  that 
upon  a  &ir  account  a  considerable  balance  would  appear  in 
favor  of  the  Plaintiff,  and  praying  a  discovery  and  account; 
and  that  if  a  balance  appeared  in  his  favor,  it  might  be  paid 
to  him,  submitting  to  pay  the  balance  to  the  Defendants,  if 
any  should  be  found  due  to  them* 
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The  Defendants  pleaded,  that  by  divers  charters,  letters 
patent,  deeds,  and  acts  of  Parliament  confirming  the  same, 
these  Defendants  have  given,  granted,  and  confirmed  to  them 
with  *  other  privileges  the  sole  privilege  of  trading  to  the  [  ^372  ] 
Efist  Indies  between,  &c.  (describing  the  limits) :  and  by  the 
Mine  charters,  &c.  they  have  given,  &c,  to  them  free  liberty  to 

sepd 

have  sole  privilege  of  trading  to  ikctia,  and  a  right  to  send  men,  ships,  &c. 
and  to  commission  ojBScers  to  oontione  or  make  peace  and  war,  &c.  for  their 
advantage,  with  any  natives  not  Christians :  that  Plaintiff  is  a  native 
sovereign  not  a  Christian :  that  all  the  transactions  in  the  bill  passed  be- 
tween  him  as  such  sovereign  and  Defendants  in  exercise  of  their  privileges; 
and  related  to  matters  transacted  between  them  with  regard  to  peace  and 
war,  and  secority  and  defence  of  their  respective  possessions ;  and  there* 
fore  are  not  cognizable  in  this  or  any  municipal  Court.  Plea  over*raled : 
and,  having  been  once  amended,  farther  time  refused :  and  Defendants 
compelled  to  answer  immediately. 

Plea  to  jurisdiction  must  shew  another.  Plea  to  Jurisdiction  of  all  Courts 
absurd,  because  the  suuic  as  |)lca  in  bar* 
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send  ships  of  war,  men,,  and  ammunition  to  any  of  their  tacto- 
ries  for  their  security  and  defence,  and  to  choose  officers ;  and 
gi?e  them  power  under  their  common  seal  to  continue  or  make 
peace  or  war  with  any  of  the  natives  not  being  Christians,  as 
should  be  most  for  their  advantage ;  and  to  recompense  them- 
selves upon  the  goods  of  the  natives,  by  whom  any  damage  of 
interruption  of  their  trade  should  be  sustained :  that  the  De-r 
fendants  have  by  the  exercise  of  the  liberties  before  mentioned 
acquired  large  territorial  possessions  within  the  limits  of  their 
trade,  particularly  in  the  Camatic  and  Coromandel,  in  defence 
of  which  and  of  their  trade  they  have  before  and  ever  since 
the  time  of  their  transactions  with  the  Plaintiff  maintained, 
and  still  continue  to  maintain,  a  large  military  force ;  that  the 
Plaintiff  is  a  sovereign  prince  within  the  places  of  their  trade, 
not  a  Christian,  and  holds  and  enjoys  several  large  territorial 
possessions  within  such  places,  particularly  in  the  Camaiic  .* 
that  the  agreements  stated,  and  the  transactions  mentioned  in 
the  bill  were  transacted  by  these  Defendants,  acting  under  and 
in  exercise  of  the  Uberties  and  privileges  so  given  to  them,  and 
the  Plaintiff,  as  such  prince  as  aforesaid;  and  that  all  the 
dealings  and  transactions  mentioned  in  the  bill  relate  to  matters 
*  transacted  between  them  with  regard  to  peace  and  war,  and 
the  security  and  defence  of  the  territorial  possessions  belonging 
to  them  respectively*  The  plea  then  averred  these  facts  to  be 
true ;  and  insisted,  (hat  these  dealings  and  transactions  being 
so  made  and  entered  into  are  not  cognizable  in  this  Court  or 
any  municipal  Court  of  Justice* 


Attorney  General^  Solicitor  General^  Mr.  Mansfield^ 
Mr.  RouSf  and  Mr.  Stratford^  for  the  plea. 
The  question  intended  to  be  submitted  to  the  Court  is,  whe« 
ther  both  parties  being  sovereign  independent  powers  their 
contests  can  be  made  the  subject  of  dispute  here.  Their  trea- 
ties cannot  be  a  subject  for  the  municipal  jurisdiction  of  any 
Court  in  the  country  of  either  of  the  contracting  parties. 
These  agreements  relate  to  peace  and  war ;  and  the  power 
of  making  peace  and  war  is  particularly  delegated  to  them. 
The  power,  which  the  Company  exercise  upon  these  occa- 
sions, is  in  fact  that  of  the  state ;  for  the  King  can  by  act 
of  Parliament  communicate    to  them  bis  power  of  making 

war 
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yar  and  peace;  and  has  done  so  under  certain  restrictions;  179K 

oamely,  to  ext^d  only  to  the  riative  princes  of  the  country,  Nabo 

.and  to  have  the  concurrence  of  the  supreme  power.      The  of  the 

aovereignty  is  expressly  reserved  to  the  Crown;  then  the  pre-  Carnatic. 

mm 

rogative  of  znakjng  war  and  peace  could  not  belong  to  them,  if  £^5^  iNDiA. 
not  delegated  to  them,  which  it  has  been  always  from  the  time  'Compant*^ 
pf  Charles  IL  down  to  th^  last  act.  The  character,  in  which 
they  may  make  jreprisals,  is  just  ]jke  the  commissions  to  com- 
inanders  of  sea  and  land  forces ;  it  is  not  the  act  of  the  indivi* 
idual,  but  of  the  country.  If  their  power  is  to  be  referred  to 
ihe  state  itself  and  when  war  is  made  in  India  in  pursuance  of 
their  charter,  it  is  not  the  war  of  the  Company,  but  of  the 
state,  there  is  no  doubt,  that  they  are  a  soTcreign  power,  as 
die  other  contracting  party  is  clearly.  By  the  treaties  of  1768 
jfudd  1769  between  tiiis  country  and  those  then  at  war  with  it 
|he  Plaintiff  is  treated  as  a  sovereign  power.  The  next  con- 
/sideration  is,  whether  the  subject-matter  of  those  two  treaties 
fa  1781  and  1785  can  be  referred  to  the  prerogative  of  making 
war  and  peace.  It  was  necessary  and  proper  for  the  parties 
^  enter  into  a  treaty  for  their  mutual  defence.  The  pay];nents 
to  be  made  by  the  Nabob  from  time  to  time  fell  into  arrear. 
But  these  were  not  the  only  treaties  between  them.  This  Court 
icannot  regulate  the  nature  of  the  connexion  between  them,  as 
}£  it  was  an  agreement  between  man  and  man.  If  any  of  the 
stipulations  were  broken,  how  could  this  Court  enforce  the  exe- 
cution? The  Plaintiff  agreed,  that  if  the  persons  appointed  to 
collect  the  revenue  should  be  deficient  in  their  duty,  he  would 
dismiss  them  and  appoint  others :  suppose  the  fact  of  theu*  de- 
ficiency and  his  refusal  to  change  them  proved;  how  could  your 
Lordship  appoint  a  receiver?  If  the  Court  cannot  do  justice 
as  to  one  party,  that  is  a  strong  ground  for  saying,  it  cannot 
be  a  suit  here.  By  the  last  act  24  Geo.  III.  c.  25,  no  act  of 
government  can  be  done  by  the  Company  unless  approved  by 
Commissioners  of  this  country.  By  sections  13  and  15  of  that  act 
tbe  Board  of  Control  are  authorised  to  send  out  secret  orders, 
fo  which  the  government  in  India  are  bound  by  the  act  to  pay 
fiiithful  obedience.  Upon  that  act  it  is  possible,  that  a  case 
inay  arise,  of  which  the  Court  ought  to  take  notice,  but  which 
could  not  be  stated  upon  the  record.  Suppose  the  Board  who 
fure  ^o  direct  all  their  operations,  haf}  sent  out  secret  orders  not 


374  CASES  IN  CHANCERY. 

1791.         to  account  to  die  Plaintiff:  tfiey  are  bound  by  those  positire 

j^^'^  orders  in  the  act  of  Parliament  against  the  prayer  of  the  bill : 

gf  Uie         and  to  disclose  that  would  be  disclosing  the  orders,  which 

Carnatic  the  legislature  has  said  shall  be  secret.  This  Court  then 
East^Imbia    ™^8^^  ^^"  repeal  the  act  merely  by  holding  jurisdiction ;  for 

Company*     ^^  Defendants  cannot  state  the  cause  of  their  non-compliance, 

as  that  would  rereal  the  orders,  the  secrecy  of  which  the 
legislature  has  enacted;  or  ijie  Court  might  be  decreeing  con- 
'  trary  to  Aose  orders  upon  facts  partially  disclosed.  That  is 
another  strong  reason.  Questions  of  sovereignty  must  con- 
tinually arise  between  these  parties.  The  acts  of  ParUament 
goring  them  these  powers  are  from  the  time  of  Charles  II.  to 
the  last  charter.  '  In  1677  they  were  authorised  to  raise  forces, 
exercise  martial  law,  to  choose  officers,  who  were  to  follow 
the  directions  of  the  Company,  to  make  peace  and  war,  and  to 
'  coin  money.  The  same  powers  were  given,  when  they  ac- 
quired Bombay,  in  nearly  the  same  terms  and  exactly  to  the 
aame  effect.  That  was  in  1727;  when  they  were  empowered 
to  appoint  officers,  to  raise  forces,  and  such  officers  were  em- 
powered to  make  reprisals,  &c.  By  letters  patent  in  1750 
they  were  empowered  to  raise  and  maintain  troops,  and  to 
make  war  with  any  princes  not  being  Christians.  By  a  subse- 
quent charter  1758,  Slst  Geo.  II,  it  was  found  expedient  to 
ffve  them  a  farther  participation  of  the  prerogative  by  giving 
to  them  a  proportion  of  the  booty  taken  in  war  in  some  cir- 
cumstances, and  the  whole  in  others.  By  the  13th  of  the 
present  King,  c.  63.  s*  9,  all  civil  and  military  government  in 
India  is  put  under  a  Grovemor  General  and  Coimcil ;  and  war 
and  peace  must  have  the  approbation  of  the  supreme  govern- 
ment. The  acts  of  Parliament  confirm  the  charters,  and 
make  them  part  of  those  acts.  The  question  upon  the  plea 
is,  whether,  supposing  the  matter  of  it  true,  the  Court  can 
give  the  Plaintiff  relief,  or  a  discovery  to  enable  him  to  ask 
for  relief.  If  the  whole  of  the  instruments  represented  as 
agreements  had  been  stated  in  the  bill,  the  Defendants  would 
have  demurred.  Where  the  Plaintiff  states  his  demand  in 
1785,  it  is  spoken  of  as  a  demand  to  be  finally  settled  by 
treaty  between  them ;  and  I  believe  they  forebore  to  state  the 
existing  contracts  upon  the  bill,  because  if  they  were  stated, 
they  would  appear  to  be  treaties.    I  do.  not  object  to  his  suing 

here. 
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hare,  beeanse  he  is  out  of  the  jurisdiction  of  the  Court,  as         ^"^^^^ 
he  has  made  that  offer,  with  which  the  Court  can  make  him       Nabob 
comply,   and  give   security  to  the  Defendants :   but  still  his         of  the 
case  is  very  different  from  that  of  a  common  stranger  happen-     Carnatic 
ing  to  be  out  of  the  jurisdiction  of  the  Court :  for  that  security  East  India 
would  not  discharge  the  personal  obligation  *  to  make  good     Company* 
the  exigency  of  the  decree ;   and  if  a  common  Plaintiff  in      [  *  ^''^  1 
those  circumstances  should  come  here  without  executing  it, 
your  Lordship  would  send  him  to  the  Fleet,  or  otherwise 
exercise  your  power  to  make  them  execute  all,  he  had  sub- 
mitted to  do*    But  if  this  person  was  to  come  here,  the  Court 
would  not  do  that ;  and  that  never  can  be  within  the  juris- 
diction of  the  Court,  which  it  cannot  execute.    If  the  facta 
of  the  plea,  (which  are  averred  to  be  true)  are  a  bar  to  the 
reUef,  as  the  discovery  is  sought  for  the  sake  of  the  reliei^ 
it  will  be  good  as  to  both.    If  this  country  owed  the  King  of 
Spain  as  large  a  sum  as  the  amount  of  the  Manilla  ransom,  this 
Court  would  not  upon  a  bill  filed  against  any  party  in  this  king- 
dom compel  that  party  to  make  any  discovery.    The  Company 
stand  in  this  situation  under  these  instruments ;  that  by  lawful 
means  they  have  delegated  to  them  this  portion  of  the  sove- 
reignty of  this  country;  or  rather  those,  in  whom  the  sovereign 
power  of  this  country  resides,  have  authorized  them  to  trans- 
act for  that  power  as  it  could  for  itself  with  the  native  powers 
of  India :  and  as,  if  his  Majesty  had  entered  into  the  same 
treaty  with  the  Plaintiff,  this  Court  could  not  have  entertained 
jurisdiction  in  that  case,  neither  can  it  in  this  for  the  sam^ 
reason ;  namely,  that  the  matters,  transactions,  dealings,  and 
instruments  stated  in  the  bill  are  upon  behalf. of  the  sovereign 
power  of  this  country  entered  into  and  transacted  by  those,  \    . 

who  by  the  authority  of  the  sovereign  power  of  this  country 
have  a  right  to  exercise  that  power  on  behalf  of  those,  who 
gave  it,  and  whose  acts  therefore  are  not  to  be  considered  as 
the  acts  of  individuals.  That  is  the  substance  of  the  plea. 
If  this  country  had  never  given  the  power  it  has,  it  would 
have  reserved  to  itself  the  power  of  treating  with  these 
Princes;  and  then  no  municipal  Court  would  have  taken 
cognizance  of  it:  neither  will  they,  when  the  only  essential 
difference  is,  that  the  nation  has  delegated  this  power  instead 
of  itself  exercising  it    It  is  impossible  to  enforce  the  treaty 

of 
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rf  1781  here  as  the  treaty  with  France.  How  could  tti^ 
Court  deal  with  the  Plamtiff  ?  He  was  to  aUow  the  Govemoi? 
and  Council  to  name  renters ;  could  your  Lordship  refer  it  to 
see,  who  should  be  renters  of  thp  Plaintiff's  country  ?  Then 
his  orders  are  not  to  affect  the  revenue :  suppose  the  Defen- 
dants say  he  did,  bow  could  the  Court  relieve  ? 

Lord  Chancellor. 
This  agr^meht  is  as  good  supposing  neither  party  a  sove-' 
reign  power,  but  that  it  was  a  case  between  private  persons. 

For  the  plea. 
I  state  these  particulars,  allowi^  that  these  objections 
might  be  made  between  these  individuals  in  the  same  case  t 
but  I  mean  also  to  say,  this  impracticability  arises  from  the 
character  of  the  persons  and  the  native  of  the  subject :  the 
We  party  representing  this  nation,  the  other  the  nation  of  which 
he  b  prince ;  and  that  the  subjects  of  dispute  between  them 
are  those  of  nation  treating  with  nation.  Looking  to  the 
liature  of  the  property  and  the  impracticabifity  arishig  from 
the  character  of  the  parties,  it  would  be  as  easy  to  satisfy 
your  Lordship,  that  if  the  Court  of  France  had  agreed  to 
gpve  up  any  province  of  France  to  the  government  of  this 
country  upon  their  agreeing  to  account  for  the  rents  and 
produce  of  any  county  in  England,  this  Court  could  hold 
jurisdiction  upon  the  subject.  The  right  of  exercising  sove- 
reign power  has  been  given  to  the  Defendants  from  the  earliest 
of  their  charters,  recognized  in  almost  every  act  of  Parlia-' 
ment,  and  restrained  by  some  latter  acts,  by  appointing 
Conunissioners  to  approve  their  exercise  of  those  powers. 
Those  do  not  affect  the  tfuth  of  the  plea ;  for  the  effect  of 
tiiem  is  only  to  enable  Commissioners  to  point  out  in  what 
respect,  they  shall  exercise  the  liberty  given  by  former  acts ; 
or  else  the  Company  may  be  considered  as  exactly  in  the  same 
situation  as  ministers.  By  the  21st  Geo.  HI,  they  are  directed 
to  obey  the  directions  of  the  Secretary  of  State,  as  far  as 
relates  to  negotiation  with  the  country  powers  of  India,  and  to 
making  peace  and  war.  Upon  the  face  of  that  act  it  appears, 
that  the  Plaintiff  is  one  of  those  powers.  But  the  24th  Geo.  HI. 
c.  S5,  goes  farther ;  for  by  that  even  the  government  of  these 

very 
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rery  territories,   and  all   matters  relative    to  the    dviV  and         17D1. 

military  transactions,  are  vested  in  the  Crown,  and  directed        Nabob 

.to  be  exercised  by  Commissioners  named  by  the  Crown;  there-         of  the 

ibre  now  by  thftt  act  the  Company  stand  only  as  a  name,  ip     Carnatic 

which  the  Crown  exercises  those  powers ;  and  the  whole  sub-   £^g^  India 

ject-matter  of  the  plea  is  in  the  executive  government,  who     CompaKt. 

exercise  it  in  their  name.    The  Court  most  take  notice,  that 

the  directions,  which  the  Governor  and  Council  may  receive 

under  that  act,  may  be  of  such  a  nature,  as  if  stated  upon 

the  record  might  prevent  this  Court  from  interfering  ♦  at  all,      [  •  377  } 

because  this  Court  is  bound  by  the  general  law,  and  yet  it 

cannot  be  shewn  to  the  Court.     The  Company  under  the  last 

acts  retain  the  powers  delegated  to  them  before,  subject  only 

to  such  restrictions,  as  the  new  body  interposed  should  make 

the  exercise  of  their  former  privileges  subject  to. 

Lord  Chancellor. 
Your  argument  applies  to  this  case:  suppose  the  Nabob 
as  a  sovereign,  to  whom  the  Company  were  indebted;  and 
a  war  had  arisen  between  them,  which  put  an  end  to  the 
previous  obligation ;  and  that  they  had  pleaded  that,  and  that 
it  was  lawfully  commenced,  and  therefore  he  had  no  com- 
.petent  demand  against  them;  or  suppose  that  demand  had 
:been  discharged  by  a  treaty  of  peace ;  with  regard  to  that 
your  argument  would  apply.  But  how  does  the  plea  bring 
that  forward  ?  The  difficulty  with  me  is  to  get  to  that  point* 
Whether  this  Court  would  interpose  upon  a  right  of  war  and 
.peace  upon  the  jus  gerUium^  is  a  question,  which  may  deserve 
great  consideration  (61).  I  think,  the  Company  being  mer- 
chants and  sovereigns  at  the  same  time  may  cover  every  thing 
they  do  by  pleas  of  this  large  nature;  for  ^except  that  they 
plead,  that  the  Plaintiff  is  a  sovereign,  I  do  not  see,  that  they 
plead  closer,  than  if  it  was  a  case  of  a  simple  loan:  nor  do  I 
understand  the  words  ^^  relative  to  peace  and  war."  They 
have  not  qualified  their  possessions  to  be  royal,  nor  acc<mi- 
panied  with  any  dominion  of  any  kind.  I  must  hold  thdr 
possession  under  him  to  be  the  possession  of  his  tenant* 
They  must  shew  me  by  the  acts  of  Parliament,  that  their 

territorial 

(61)  Post,   Barclay  v.   Utiuell,  Vol.  Ill,  424.     Bolder  v.  Ijmd 
HuvUingfield,  XI,  2B3. 
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17^1.  territorial  pdssesrions  are  qualified  as  a  realm.    They  do  not 

l^'^^^  under  the  acts  qualify  them  as  a  realm  seorsim.    But  I  do  not 

of  the  teU  youy  that  a  case  upon  the  Jw  gentium  might  not  be  stated, 

Carnatic  ^at  perhaps  it  would  be  impossible  for  this  Court  to  come 

East  India   **^  ^  ^^^  ^^^^  ^  bring  it  to  the  -pokuL 
Company. 

For  the  plea. 
If  it  was  a  case  of  a  simple  loan  of  money  between  these 
parties,  it  could  not  be  mode  the  subject  of  ciril  jurisdictioily 
from  the  consequences  it  would  draw  with  it.  Any  transaiJ^ 
tions  between  them  must  be  decided  by  another  rule.  The 
final  treaty  in  1787  was  attended  with  all  the  forpaKtiea  of  a 
treaty  between  two  soverdgn  powers.  The  Defendants  not 
being  actual  sovereigns  cannot  state  themseKes  so:  but  they 
statCi  that  so  much  of  the  power  of  this  country  is  ddegated 
[  ^378  ]      to  them,  as  *  makes  them  so  far  a  sovereign  power.    The 

power  of  war  and  peace  includes  every  power,  that  can  have 
place  between  nations.  No  law  but  the  law  of  nations  joan 
take  place  between  sovereign  powers.  The  Nabob  and  the 
Company  have  agreed  to  employ  a  certain  proportion  of  their 
revenues  for  their  mutual  support  Suppose,  while  tlus  suit 
was  depending,  he  was  entering  into  negotiations  irith  their 
enemies,  and  intended  to  employ  their  money,  if  paid  to  hin^ 
against  them:  your  Lordship  could  not  take  notice  of  that: 
but  between  nation  and  nation  it  would  be  a  very  good  answer 
to  the  demand,  that  it  would  strengthen  the  hand  to  be  immes- 
diately  raised  against  the  nation  making  the  payment.  Sup- 
pose a  balance  appears  in  his  favour  to  the  amount  of  100,0001. 
but  that  the  Defendants  know,  that  he  has  committed  devas- 
tations to  that  amount :  it  would  be  an  odd  inquiry  for  a  Master 
to  enter  into  in  ofder  to  set  off  that :  but  by  the  law  of  nations 
it  would  be  very  proper.  This  Court  acts  in  personam.  A 
suit  between  sovereigns  is  perfectly  new.  There  is  no  in- 
stance  of  it  in  the  books  except  one  in  Roll,  where  the 
King  of  Spain  is  said  to  have  brought  an  action  here  against 
some  people,  who  cut  logwood  in  his  rTominions.  But  if  sove- 
reigns have  ever  been  suitors  in  the  Courts  of  this  kingdmn^ 
it  has  only  been  as  to  private  rights,  which  are  connected 
with  the  internal  government  of  the  state,  and  therefore  sub- 
ject to  the  municipal  law.    It  is  impossible  to  say,  this  is  the 

subject 
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aubjedt  of  municipal  law,  without  allowing  that  any  sovcfreign 
may  maintain  an  action  upon  the  case  against  an  ambassador 
for  deceit  and  practice  in  negotiating  a  public  treaty.  The 
rules  of  decision  in  the  law  of  nations  are  very  different  from 
those  of  the  municipal  law  of  this  country.  Good  faith  is 
the  foundation  of  the  latter^  as  it  ought  to  be  of  the  former : 
but  in  the  law  of  nations  salus  regni  is  the  first  rule.  All 
force^  circumvention,  and  stratagem  avoid  compacts  between 
individuals,  not  between  states;  because  in  the  former  case 
there  is  a  superior  authority,  which  can  do  justice  between 
tbe  parties ;  in  the  latter  the  uliima  ratio  regum  is  the  only 
way  of  settling  it,  if  it  cannot  be  done  by  negotiation. 


1791. 


Nabob 

of  the 

Carnatic 

V. 

East  India: 
Company, 


Lard  Chancellor. 
You  do  not  mean,  that  the  Dutch  East  India  Company,  if 
they  were  to  apply  here,  would  be  stopped  in  this  way. 


For  the  plea. 

Yes,  if  they  were  acting  as  allies  of  the  counti^  powers ;  for 
then  it  would  be  subject  to  the  law  of  nations.  It  appears  in 
the  charter  of  Geo.  II.  1758,  that  the  Company  may  have 
enemies  distinct  from  the  enemies  of  this  country.  In  the 
war  with  Tippoo  Saib  the  Company  cannot  be  considered  aa. 
the  agent  of  this  country ;  for  the  essential  character  of  an 
agent  is,  that  he  is  to  be  called  to  account ;  that  is  not  the 
case  here ;  nor  is  that  war  considered  as  the  war  of  this 
country.  The  Dutch  memorial,  presented  to  the  Crown  in. 
1763,  complained  of  the  conduct  of  the  East  India  Company 
to  the  Crown,  not  as  having  any  compulsory  power  over  them, 
but  represented  it  to  the  Crown  as  a  mediator,  and  certainly 
one  very  powerful ;  as  the  Company  stood  not  only  in  the' 
situation  of  a  sovereign  power  in  the  East  Indies^  but  ako 
in  that  of  subjects  in  this  country.  It  does  not  appear,  that; 
government  interfered  farther  than  by  sending  it  to  the  Com- 
pany with  directions  for  them  to  answer  it.  They  were  treated 
as  a  sovereign  power  by  that  memorial,  and  by  the  answer  to 
it,  which  was  drawn  up  by  a  very  great  lawyer.  It  does  not 
appear,  that  any  thing  farther  was  done.  The  Company  are 
subject  to  the  government  of  this  country  in  a  different  cha- 
racter from  that,  which  they  support  in  India.    If  the  Court 

Vol.  I.  D  D  cannot 
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cannot  do  equal  justice,  it  will  not  hold  jurisdiction.  But  it 
could  not  enforce  a  decree  even  against  the  Company  witb 
any  effect  Suppose  an  account  decreed :  and  upon  farther 
directions  it  appears,  they  have  been  paid  the  whole;  and 
therefore  he  has  a  right  to  a  reconveyance :  how  can  that  be 
effected?  As  they  are  a  body,  how  can  they  be  conunitted? 
Or  if  they  can  be  committed,  what  effect  wiU  that  have  for  the 
Plaintiff?  Or  suppose  they  did  reconvey;  they  mi^t  imme- 
diatdy  declare  war  against  him,  and  take  it  back  again. 


[  ♦380} 


Mr.  Mitfordj  Mr.  AnstnUher^  Mr.  Adam^  and  Mr.  Fon- 
blanque^  for  Plaintiff. 
As  there  is  no  demurrer,  the  bill  must  be  taken  to  be 
true ;  and  I  can  only  argue,  as  to  what  I  find  upon  the  plea, 
connected  with  what  is  contained  in  the  bilL  A  plea  is  a 
special  defence  demanding  judgment  upon  particular  circum- 
stances in  this  way;  whether  upon  such  circumstances  stated 
in  the  plea,  and  not  in  the  bill,  combined  with  the  circum- 
stances in  the  bill,  the  Cou9t  can  see  cleaady,  that  it  ought 
not  to  permit  the  suit  *^to  proceed  any  farther,  and  to  inves- 
tigate the  ease  under  all  its  circumsiaaees.  Therefore  it  must 
consist  of  facts,  from  which  the  Court  draws  the  legal  con- 
clusion, either  that  it  has  not  jurisdiction,  or  that  it  is  not 
proper  for  the  Court  to  entertain  jurisdiction  upon  the  sub- 
ject. The  whole  must  appear  upon  the  face  of  the  pleadings^ 
in  order  that  the  parties  may  appeal  or  file  a  bill  of  review. 
Nothing  therefore  can  be  read  upon  a  ptea.  Acts  of  Par- 
liament aire  read  only  to  assist  your  Lordship's  memory :  but 
in  contemplation  of  law  they  are  in  the  mind  of  the  Court. 
This  plea  is  wholly  defective  (62).  It  admits  the  case  made 
by  the  bUl,  which  is  a  mere  bill  for  an  account  with  an  offer 
to  discharge  the  balance,  if  found  against  the  Plaintiff;  but 
it  says,  there  are  reasons,  why  this  Court  will  not  make  a  de- 
cree. 


(62)  Upott'  a  former  i9^j  oa 
motion  to  enlarge  the  time  for 
putting  in  the  amended  plea  in 
this  cause,  each  party  complain- 
ing of  the  informality  of  the 
pleadings  on  the  other  side,  the 
Lord  ChanctU^r  recommended- to 


them  to  agree  upon  the  state  of 
facts,  so  as  to  hriog  the  point 
fairly  before  the  Court,  in  order 
to  get  the  opinion  of  the  Court 
as  soon  as  possible,  that  they 
might  appeaL 
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eree.    They  have  not  stated,  that  those  acts  of  Parliament         1701. 
contain  those  instruments  referred  to ;  and  therefore  leave  the        j^^^^ 
Court  perfectly  short,  when  they  are  thence  to  judge  of  the         of  (^^ 
contents  of  the  deeds,  though  they  may  be  supposed  to  know,     Carnatic 
what  are  the  acts  of  Parliament.    The  plea  only  asserts,  that   w  Ag-'iNDiA 
they  have  those  rights.    It  is  impossible  for  the  Court  to  judge     Company. 
of  the  nature  of  the  powers  given  to  the  Company  by  the 
Crown  or  the  legislature  by  the  charters,  deeds,  and  acts  of 
t^arliament  referred  to.    The  Court  ought  to  judge  from  the 
charters  themselves  as  set  forth  in  the  plea,  and  not  to  take 
the  construction  of  the  parties  from  the  plea.    They  have 
only  stated  inferences  from  supposed  facts,  which  are  not 
stated  for  your  Lordship  to  judge  of  and  draw  the  inference 
yourself.     This  is  not  a  plea  to  the  jurisdiction  of  the  Court, 
under  which  it  can  be  brought  to  another  jurisdiction ;  for 
which  reason  it  will  not  be  supported,  if  it  is  possible  to  avoid 
it.     As  the  charters,  &c.  are  not  set  forth,  if  judgment  is 
given  for  the  plea,  nothing  will  appear  upon  it  in  the  Court 
above.     Neither  have  they  set  forth  the  particular  clauses, 
upon  which  they  rest ;  so  it  is  impossible  for  the  Plaintiff  to 
shew,  that  those  clauses  are  not  now  in  existence.    Suppose 
a  man  pleads  simply,  that  he  is  a  purchaser  for  valuable 
consideration ;  that  is  not  a  good  plea.     In  Chamberlayne  v. 
Knapp,  1  Atk.  52,  Lord  Hardwicke  took  notice  of  that  as 
a  bad  plea.     There  the  plea  did  not  set  out  the  date  of  the 
*  deed,  nor  the  particular  parcels  of  land  contained  in  it :  and     [  *  381  ] 
the  Court  said,  the  plea  was  bad ;  and  that  a  purchaser  would 
be  bound  to  set  forth  his  deed  for  the  Court  to  see,  &c.     A 
person  pleading  as  a  purchaser  must  set  out,  how  he,  from 
whom  he  purchased,  became  entitled ;  Hughes  v.  Garth,  Amb* 
4@1  (63).    Some  of  the  Counsel  for  the  Defendants  have  con- 
sidered them  as  a  sovereign  power;  some  as  dependent;   some 
as  independent;  some  as  merely  agents:  but  from  the  plea  I 
collect,  that  the  real  suggestion  made  is,  that  the  siibject  is 
not  matter  of  municipal  jurisdiction,  because  relating  to  trans- 
actions between  the  Plaintiff  and  Defendants  respecting  mat- 
ters of  peace  and  war,   and  the  security  of  the  territorial 
possessions  of  both.    The  bill  involves  no  such  matter :  and 

the 
(63)  The  person,  under  whom  the  pnrchaser  claimed,  was  not 
in  possession  at  the  time  of  the  conveyance.    See  Mit,  216. 

DD2 


381  CASES  IN  CHANCERY. 

tl9\  •         the  plea  going  to  deprive  the  Plaintiff  of  the  benefit  of  his 


suit  oufifht  to  state  clearly,  what  would  induce  the  Court  to 
of  the  think  the  suit  improper  for  its  decision.     It  would  be  very  dif- 

Carnatic  ferent,  if  the  Court  was  now  hearing  the  cause:  then  it  could 
EAST^'lNniA   J^^S^>  ^0^  ^^^  '^  could  interfere.    The  Company  being  created 

Company.     ^^^  the  purposes  of  trade,  and  having  powers  given  to  them 

beneficial  to  themselves  and  this  country,  are  in  that  character 
amenable  to  the  jurisdiction  of  this  Court ;  and  all  persons 
having  transactions  with  them  must  consider  them  as  a  body 
politic  so  formed,  obedient  to  the  sovereign  power  of  this 
country.  A  sovereign  power  according  to  the  argument  for 
the  Defendants  cannot  exist.  It  must  be  that,  which  directs 
the  operations  of  a  state,  which  must  be  a  people  existing  some^ 
where ;  an  association  of  people  assembled  together,  and  hav- 
'  ing  a  will  to  guide  them.  Here  is  nothing  but  an  artificid 
creature  of  the  law  of  this  country,  authorized  to  perform 
these  acts  of  sovereignty,  which  it  could  not  lawfully  do  with- 
out licence;  viz.  ta  have  military  forces,  acquire  territorial 
possessions  out  of  this  kingdom,  &c.  Nothing  more  was 
granted  to  them  than  an  indemnity  firom  the  punishment,  which 
private  persons  wbuld  incur  by  those  acts.  It  b  doubtful,  whe- 
ther this  country  could  make  a  sovereign  power ;  for  that  must 
depend  upon  the  acknowledgment  of  other  powers.  But  this 
is  nothing  like  a  state ;  but  a  species  bf  corporation  created  for 
the  purposes  of  trade,  and  having  with  a  view  to  promote 
those  purposes  powers  delegated  to  them,  which  da  not  in  any 
degree  create  them  a  sovereign,  much  less  an  independent, 
[  *382  ]  state.  If  *the  charters,  &c.  had  been  stated,  their  claim 
would  have  appeared  ridiculous ;  for  they  will  not  exist  in  a 
few  years,  unless  a  fresh  existence  is  given  to  them.  They 
have  had  notice  to  quit  already.  By  one  of  the  charters  they 
are  amenable  even  to  the  Mayor\  Court  at  Madras.  Then 
the  only  question  is  as  to  the  character  of  the  Plaintiff,  whe- 
ther he  has  not  a  right  to  come  here ;  and  whether  the  Court 
ought  not  to  take  cognizance  of  his  suit.  He  is  an  alien  and 
a  sovereign  prince :  but  it  is  not  pretended,  that  he  is  an  aUen 
enemy :  therefore  as  an  alien  he  has  a  right  to  come  here. 
So  he  has  as  a  prince :  nor  is  the  subject  of  the  suit  improper 
for  the  Court  to  take  into  its  consideration  upon  the  matters 
disclosed  by  the  bill  and  plea.    As  a  sovereign  he  cannot  be 

compelled 
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oomp^ed  to  sue  here :  but  that  is  no  reason,  why  he  may  not. 
Justice  and  policy  require,  that,  if  he  does,  his  suit  shall  be 
attended  to.     According  to  the  rules,  which  have  long  pre- 
vailed between  nations  as  to  peace  and  war,  it  is  the  duty  of 
one  sovereign  to  state  the  injury  done,  and  require  redress, 
before  he  proceeds  to  redress  himself.     If  the  persons  eom« 
mitting  the  injury  are  subjects,  and  not  the  power  itself,  there 
are  two  modes;  cither  by  application  to  the  sovereign  power, 
or  to  the  ordinary  justice  of  the  country.     In  case  of  indivi- 
duals of  different  countries  all  the  writers  on  the  law  of  nations 
hold,  that  war  is  not  to  be  declared,  nor  letters  of  reprisal  to 
be  granted,  till  justice  has  been  denied  by  application  to  the 
Courts  of  the  country,  and  also  in  the  extraordinary  way,  to  the 
sovereign  power.     If  the  first  succeeds,  there  is  no  occasion 
for  the  second.     Why  is  not  this  equally  proper  in  the  case  of 
a  sovereign  injured,  when  the  nature  of  the  injury  is  a  private 
debt  from  the  subjects  of  one  country  to  the  sovereign  of 
another?     Courts  of  justice  here  have  acted  with  a  view  to 
such  circumstances.   The  first  case  in  the  books  is  the  Spanish 
Ambassador  v.  Pountes,  I  Roll.  Rep.   139.     The  Ambassador 
Kbelled  the  Defendants  in  the  Admiralty  Court  of  this  kingdom 
for  having  cut  down  300  loads  of  Brazil  wood  in  places  under 
the  dominion  of  the  King  of  Sjjain,  and  havitig  brought  them 
to  England.'  a  prohibition  was  granted,  because  the  Admiralty 
Court  cannot  hold   plea  of  any  thing  done  upon  land :   but 
it  was  held  by  Coke,  that  he  might  bring  an  action  in  the 
Court  of  King*s  Bench ;  which  was  done.     In  the  same  case, 
1  RoWs  Ab.  title  Admiralty^  532^  it  is  said,  that  a  prohibition 
was  granted ;  and  that  it  was  afterwards  tried  at  common  law 
in  trover.    In  the  same  case,  2  Bulst.  322,  it  is  said  by  Coke, 
that  the  Admiralty  *  Court  cannot  hold  plea  for  any  thing  done 
in  the  kingdom  of  Spain ;  but  that  it  may  be  laid  any  where  in 
England.     In  the  Spanish  Ambassador  v.  Jolliffe,  Hob.  78,  it 
was  resolved,  that  the  Admiralty  Court  can  only  hold  juris- 
diction uiion  contracts  arising  at  sea ;  therefore  if  any  stranger 
or  other  will  ask  justice  at  the  hands  of  the  King  of  England, 
he  must  ask  in  the  Courts  of  common  law,  which  have  an  un- 
limited power  in  cases  transitory :  and  that  suit  was  no  other 
tlian  a  mere  action  of  trover.       The  Spanish  Ambassador  v. 
Gifford,  Moore,  850.     There  in  an  iiction  upon  the  case  the 
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1791.         question  was  simply,  whether  a  writ  of  error  was  a  mtpersedeoM 
^^p^  of  a  9^refa€ia$  against  bail,  as  to  which  it  is  more  fully  stated, 

of  the         1  -'^^  ^1«    I^  ^^  ^^  ^y  ^^9  ^h^  i^  would  not  sti^  die 

CARif  ATic     sdrefacUu.    The  same  case  is  in  Bmbt.  182,  and  2  jBo7#  ^i. 

•g^^'^y  401,  but  the  ground  of  the  acticm  was  never  doubted*      In 

CouTAMH.     Mooref  814,  the  question  was  cmly,  whedier  an  appeal  lay. 

Hob.  113.  That  was  a  bill  in  Chancery  by  the  Ambassador 
of  iSJpoia  as  procurator  for  all  his  master's  subjects :  it  was  de- 
murred to,  only  because  he  could  not  qualify  himself  as  procu* 
rator  for  all  his  master's  subjects ;  but  not  upon  the  ground 
that  he  could  not  sue  in  his  master's  behalf  for  any  thing  be« 
longmg  to  him.  In  Ogdem  y.  FoOiot,  3  Term  Rep.  B.  R.  726, 
upon  a  question,  whether  the  treaty  of  peace  with  America  had 
reference  to  the  first  declaration  of  independence.  Lord  Kemtfcm 
said,  if  that  was  true,  the  bond  in  question  was  lawfiiDy  trans- 
ferred to  the  executive  power;  and  if  so,  he  did  not  see,  why 
an  action  might  not  be  brought.  It  is  clear  therefore,  that  the 
Courts  will  entertain  jurisdiction  of  matters,  which  may  be  made 
properly  cognizable  in  them,  to  do  justice  either  to  the  subjects 
or  the  sovereign  of  another  country  for  an  injury  done  to  them 
by  the  subjects  of  this:  and  it  is  fit,  this  should  be  done :  for 
the  constitution  of  this  country  does  not  allow  the  Crown  to 
suppress  by  violence  a  person,  who  acts,  as  those  parties  did 
against  the  King  oiSpmn:  but  the  law  only  can  give  a  remedy; 
therefore  the  Courts  ought  to  be  open  to  every  one  for  that  pur- 
pose. The  Plaintifi"  as  treating  with  the  Company  must  be 
supposed  to  know  the  constitution  of  this  country ;  and  to  have 
entered  into  these  engagements  with  a  knowledge,  that  he  was 
treating  with  persons  not  amenable  to  the  power  of  the  Crown 
by  summary  process ;  but  that  he  could  have  a  remedy  only  by 
applying  to  Courts  of  Justice,  which  is  his  duty  first  instead 
of  attempting  to  enforce  it  by  the  ultima  ratio  regum.  Grotius 
says,  the  remedy  ought  to  be  against  an  individual  aggrieving 
[  *384  ]  *by  a  nation  aggrieved;  and  war  ought  to  be  made  only,  if 
no  other  remedy  can  be  obtained.  It  is  objected,  that  your 
Lordship  must  for  this  purpose  take  into  your  consideration 
many  matters  not  subject  to  the  municipal  law.  That  must 
often  happen.  The  Court  must  ofiten  judge  of  treaties  between 
sovereigns,  where  they  create  private  rights,  and  make  per- 
sons amenable  as  debtor  and  creditor.    In  cases  of  prize  and 

capture 
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capture  there  are    many  instances,    in  which   a    municipal  1791. 

Court  must  consider  the  law  of  nations :  Reilt/s  Piac.  Park        jj^[^j 
and  the  Banker's  Case.    So  it  must  often  come  in  question         of  the 
upon  the  pay  of  troops,  forage  for  the  King's  army,  and  other     Cabn  atic 
matters  arising  out  of  war  and  peace,  and  sometimes  between   ^^.p  India 
two  contending  nations.    There  are  many  cases  of  this  kmd     Coiipamt^ 
mMoUoy^  book  1.  c.  L  s.  15.  one  particularly ;  that  if  captors 
have  firm  possession,  a  neutral  nation  cannot  re-deliver:  and 
1  RoWs  Rep.  175,  and  3  Bulst.  S8,  are  referred  to.    It  was 
necessary  there  to  determine,  whether  the  King  of  Spain  and 
Emperor  of  Morocco  were  at  war,  with  other  circumstances 
of  the  same  nature,  to  see  whether  the  King  oi  Spain  had  a 
right  to  demand  a  ship  taken  and  lirought  in  here.    Suppose 
by  treaty  between  this  country  and  another  it  was  agreed,  that 
men  or  ships  should  be  furnished  by  this  country  to  be  paid 
by  the  other ;  that  a  considerable  sum  was  advanced  by  the 
other  country  to  the  Commander  to  defray  the  expence;  and 
that  he  returned  to  England  without  accounting ;  could  not 
that  be  made  a  subject  for  the  intervention  of  a  Court  of  Jus- 
tice, if  the  sovereign  power  so  injured  chose  that  method? 
Could  it  be  refused,  because  the  injury  was  done  in  the  pro- 
secution of  a  matter  of  state  !    Questions  might  arise  between 
the  Crown  and  the  Company  of  the  same  nature  with  regard 
to  the  employment  of  the  King's  troops,  &c.  and  informations 
might  be  filed  for  this  purpose;  and  there  is  in  one  of  their 
charters  a  petition  for  carrymg  into  effect  tiie  agreements 
between  them  for  the  division  of  booty ;  which  is  a  complete 
answer  to  their  claim  of  independence.     As  to  the  objection* 
that  the  remedy  is  not  mutual;  it  is  not  so  in  every  case  of  the 
Crown  in  this  country.    The  Crown  may  sue  a  subject  in  any 
Court;  the  subject  can  only  sue  by  petition  of  right.     So  in 
the  case  of  a  Member  of  Parliament  one  party  has  an  advan- 
tage over  the  other.     So  in  the  case  of  a  Peer  putting  in  his 
answer  without  oath.    So  in  the  case  of  a  person  not  residing 
in  the  country :  but  that  is  firom  the  nature  of  all  jurisdictions : 
and  there  has  always  been  this  contract  between  all  nations, 
that  if  a  subject  of  one  is  indebted  to  another,  the  suit  is  to 
be  in  the  country,  in  which  the  debtor  is.    If  the  Defendants 
have  demands  against  the  Plaintiffs,  they  have  the  same  means 
of  enforcing  their  demands ;  and  may  apply  to  the  justice  of 

the 
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the  PlamtifT,  if  a  balance  is  found  due  to  them^    The  Com* 
pany  is  not  in  a  higher  situation,  than  Lord  BdUimore  was  as 
to  the  province  of  Maryland,    That  territory  was  granted  to 
him  and  bis  heirs;  and  he  was  constituted  as  to  that  a  species 
of  dependant  sovereign,  the  heaH  of  that  political  constitution 
created  by  the  King's  letters  patent.    Almost  all  the  powers 
of  government  were  secured  to  him ;  the  right  of  war  and 
peace,  of  coinage,  the  right  of  granting  dignities,  and  form- 
ing the  administration  of  justice,  which  the  Company  have 
not,  and  every  species  of  sovereign  power  except  the  supreme*. 
Mr.  Petm  had  powers  nearly  similar,   though  not  quite   so 
extensive..    Upon  a  dispute  between  them  as  to  their  bounda- 
ries an  agreement  took  place  for  adjusting  their  differences, 
and  Mr.  Pcnn  brought  a  bill  to  compel  specific  performance.. 
Lord  Hardmcke  determined,  that  it  was  a  case,  in  which  thb 
Court  could  properly  interfere  to  compel  Lord  Baltimore  to 
perform,  notwithstanding  the  degree  of  locaUty  in  the  subject, 
because  it  was  a  matter  of  contract  to  be  executed  by  the  per-^ 
sonal  acts  of  the  two  parties:  1  Ves.  444.     In  this  case  there  is 
no  locality.     So  in  the  case  of  the  Isle  of  Sark^  2  Vem.  494, 
such  a  plea  was  over-ruled ;  and  the  cascf  of  the  Earl  of  Derby 
v.  tlie  Duke  of  Athol  respecting  the  Isle  o(  Man  is  in  i>oint: 
1  Fes.  SOS.'  The  objection  as  to  the  end  of  the  cause  and  the 
inconvenience  cannot  operate  now ;  but  would  come  in  question 
better  upon  the  hearing,  when  the  facts  would  have  come  out 
by  the  answer :  but  as  to   those   arguments,    your  Lordship 
coidd  not  appoint  a  receiver  of  an  estate  in  Scotland^  Ireland^ 
or  France.     The  objection,   that    they   may   employ  money 
recovered  against  this   country  would  equally  apply,    if   any 
private  person  owed  money  to  the  Plaintiff:  but  if  it  was  to 
l>e  refused  on  that  account,  it  would  not  be  by  your  Lordship 
refusing  him  the  justice,  he  is  entitled  to,  but  by  the  inter- 
ference of  the  executive  power.     As  to  their  power  to  make 
war  and  take  it  back  again,  I  do  not  dispute  their  power  to 
rob  any  of  the  powers  in  India;  but  that  is  an  odd  reason  to 
prevent  the  Court  from  decreeing  them  to  pay  their  debts : 
and  as  to  the  objection  from  the  right  of  the  Board  of  Control 
to   send  out  secret  orders,  that  Board  cannot  prevent  them 
from  paying  their  debts ;  and  such  orderts  would  be  illegal. . 
Perhaps  some  of  those  inconveniences  may  induce  the  Court 
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extend  the  decree  to  the  length,  they  otherwise  would :  but 
that  does  not  amount  to  this,  that  the  Court  cannot  hold  any  ^f  |||^ 
jurisdiction  upon  the  subject.  l?he  plea  does  not  shew  with  Carnatjlc 
sufficient  certainty,  that  this  relates  to  dealings  and  transac-  ka«t'india 
tions  not  fit  for  the  decision  of  a  municipal  Court.  The  words  CoM^AViY* 
**  relating  to  peace  and  war "  are  too  loose.  Contracts  for 
arms,  for  money  to  carry  on  a  war,  &c.  relate  to  peace  and 
war ;  yet  certainly  they  are  the  subject  of  municipal  jurisdic- 
tion. By  over-ruling  the  plea  the  Court  will  not  injure  the 
argument  for  the  Defendant;  for  if  finally  they  can  shew,  when 
the  whole  matter  is  before  the  Court,  and  the  instruments  read, 
that  the  Court  ought  not  to  proceed  to  a  decree,  they  can  then 
equally  decide,  that  they  will  not,  or  modify  it  as  they  please. 
But  the  plea,  if  allowed,  concludes  the  question ;  and  deter* 
mines,  that  a  person  in  the  situation  of  the  Plaintifi"  cannot 
have  redress  from  the  municipal  Courts  of  this  country ;  but 
must  at  once  resort  to  the  sovereign  power;  if  so,. his  redress 
must  in  this  kingdom  be  by  act  of  ParUament.  The  case 
made  by  the  bill  is  merely  that  of  debtor  and  creditor ;  and 
must  be  taken  to  be  so,  a3  the  plea  does  not  shew  the  con**- 
trary(64). 

(64)  In  the  coarse  of  the  ar-  fidence   than   now ;  if  lliey  fail 

gn men t  for  the  Plaiotifl*  the  Z^rc/  there,   the   500/.   recovered  will 

Chancellor    proposed,     for     tbe  remain  as  a  pledge :  that  if  they 

purpose  of  bringing  the  question  could  plead  in  the  Court  of  law 

to  the  point,  that  the  Company  against  this  demand,  they  would 

should  admit  the  agreement  of  have   the  same  advantage  of  it 

]7Bl,aad  the  fact,  (but  not  so  as  there  as  here;  and  the  PlaiatifF 

to  bind  them)  that  500/.  is  due  could  not  go   on  with  his  bill : 

upon  a  balance  of  accounts,  and  but  if  they  could  not  answer  it 

that  they  promised  to  pay  that  in   an  action,  it  would  be  very 

ed  raiione ;  and  that  the  Nabob  diiBcult     to     sliy,     they  could 

sjiould    briug  an   acliun  in  the  here.  This  proposal  was  not  ac-' 

Coyrt  of  King's  Beuch  for  tl^at  ceded   to;  the  Attorney  General 

sum:  then,  the  bill  standiug  over,  saying,  the  Defendants  did  not 

nothing   would  remain   but  the  mean  to  admit  any  thing  to  be 

account  and   examination.    His  due.     The  Lord  Charicellor  also 

I^rdfthip  said,  if  the  Defendants  observed,  that  the  King  of  Spain 

succeed   in    the    King's    licuch,  hud  been  once  outlawed  by  iSr/*. 

they  may  plead  with   more  con-  dait  udvicc  to  prevent  him  froui; 
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Attorney  GenenUf  in  reply. 
The  whole  bill,  agreements,  and  plea  must  be  taken  toge- 
ther ;  from  them  it  will  appear  to  be  a  foederal  treaty  not  fit 
*  for  the  jurisdiction  of  this  Court.  This  description  of  it  is 
a  common  subsisting  treaty ;  wluch  can  be  no  other  than  a 
foederal  treaty.  The  subject-matter  of  it  is  a  contribution 
towards  the  current  charges  for  the  pommon  defence  of  the 
country ;  and  it  is  stipulated  in  it,  that  this  agreement  is  to 
have  the  force  of  a  treaty.  It  was  not  necessary  to  refer  to 
the  charters :  enough  was  done  by  adverting  to  the  acts  of 
Parliament  confirming  those  powers,  of  which  acts  the  Court 
must  take  notice,  and  the  very  words  of  which  we  have 
adopted.  It  is  impossible  to  conceive,  the  plea  can  relate 
to  any  other  treaty  regarding  peace  and  war  except  with 
reference  to  the  bill,  plea,  and  agreements.  They  have  a 
right  to  make  offensive  war,  if  conducive  to  their  own  existence 
having  a  right  to  attack  and  destroy.  The  more  modem 
charters  are  as  to  both  offensive  and  defensive  war:  the  words 
are  *^  and  upon  just  cause  to  invade  and  destroy  the  enemies 
of  the  same.*'  But  this  was  a  defensive  war.  If  the  bill  had 
been  brought  in  the  MayoT\  Court  at  McidraSi  the  account 
would  have  been  taken  before  a  very  inferior  officer.  Grant- 
ing that  a  sovereign  may  sue,  because  he  may  waive  his  sove- 
reign character,  they  have  not  shewn  a  case,  nor  can  they,  in 
which  both  parties  were  sovereigns.  The  cases  of  prize  only 
shew,  that  there  is  a  tribunal  common  to  all  nations,  in  which 
nation  sues  nation ;  in  which  matters  arising  from  peace  and 
war  are  settled  by  a  law  of  convention  between  all  nations, 
which  for  that  purpose  are  but  as  one.  But  in  those  cases 
there  is  great  difficulty,  and  the  judges  are  in  truth  arbitra- 
tors. This  Court  could  not  do  reciprocal  and  complete  justice 
upon  a  treaty  between  the  Company  and  any  other  country  as 
France  or  Spain.  AVhy  was  the  Dutch  memorial  necessary;^: 
and  why  was  not  a  civil  action  resorted  to?  Because  the 
municipal  jurisdiction  was  inadequate.    There  is  great  reason 

to 


taking  advantage  of  his  suit :  that 
the  outlawry  was  bad  enough ; 
but  good,  until  reversed;  there- 
fore it  was  necessary  for  him  to 
come  in  to  reverse  it,  iu  order 


to  take  advantage  of  his  suit. 
His  Lordship  said,  he  could  not 
quote  a  better  book  for  this  than 
Selden's  Tabk  Talk. 
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to  believe,  the  Nabob  knows  nothing  of  this  suit.     But  if  the  1701. 

Court  is  of  opinion,  that  the  plea  is  informal,  the  Defendants        -i^^'^'^' 
hope,  they  shall  be  allowed  to  amend.  of  ^^ 

Carnatic 

Lord  CHANCBttoR.  East'india 

Whether  another  plea  ought  now  to  be  put  in,  or  whether     Company. 
the  Defendants  shaU  be  at  liberty  to  amend,  is  a  question  dif- 
ferent from  that  now  before  me ;  because  no  motion  has  been 
jnade  upon  that  subject :  and  after  having  once  given  leave  to 
amend  I  shall  expect,  that  when  another  amendment  is  pro* 
posed,  or  a  motion  made  for  that  purpose,  the  fonn  of  the 
plea,  they  intend  ♦to  put  in,  shall  be  ready:   for,   properly      [  •SSS  ] 
speaking,  amendments  moved  in  this  Court  ought  to  be  stated.     Amendments 
that  thie  Court  may  see,  whether  it  is  proper,  that  the  cause  moved  ought 
shall  be  farther  delayed  to  inboduce  them  (65).    The  argu-  properly  to  be 
ment,  I  have  heard,   is  so  very  disproportioned  to  the  state  *^*®"» 
of  the  case  before  me,  that  in  disposing  of  it  according  to 
my  present  opinion  I  need  not  go  so  far,  as  the  bar  have  gone. 
Considering  it  in  point  of  form  and  substance  seems  to  me  an 
inconvenient  distribution ;  because  I  do  not  know  where  to 
find  the  substance  of  a  plea  but  in  its  form ;  nor  what  to  state 
as  the  intention  of  the  parties,  except  what  appears  from  their 
words :  therefore  the  form  and  the  substance  as  to  this  plea, 
and  the  argument  I  have  heard,  is  the  same.     In  a  general 
view  of  this  it  is  quite  a  new  plea.    It  is  stated  to  be  to  the 
jurisdiction :  but.  it  differs  from  those  pleas  in  all  the  parti- 
culars, by  which  they  are  ever  described ;  because  it  is  truly 
observed,  that  it  is  impossible  to  plead  to  the  jurisdiction  of 
any  particular  Court  without  giving  another  remedy  in  some 
other  Court :  this  is  so  far  from  shewing  that,  that  it  expressly 
says,  the  Plaintiff  has  no  remedy  in  any  municipal  Court  what- 
soever :  therefore  I  take  it,  this  plea,  if  it  means  any  thing,  is 
in  fact  a  plea  in  bar.     Suppose  the  contract  was  gratuitous : 
3uppose  it  was  honorary;  suppose  it  wfis  that  species  of  con- 
tract, upon  which  an  action  does  not  arise ;  and  that  it  was 
qecessary  for  the  form  of  the  plea  to  have  brought  into  the 
view  of  the  Court,  that  it  was  a  demand  of  that  description ; 
the  plea  would  have  been  a  plea  in  bar  of  the  action ;  and  this 
^  so,  if  any  thing ;  and  the  whole  argument  tends  to  that 

end; 
(65)  Wood  V.  Strickland,  3  Ve$.  ^  Bea,  150. 
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end ;  namely  that,  considermg  the  situation  of  the  parties, 
and  the  contracts  as  having  a  relation  to  that,  such  contracts 
do  not  give  an  action.    That  is  a  plea,  which  goes  in  bar.     A 
plea  to  the  jurisdiction  of  all  Courts  is  absurd  and  repugnant 
in  terms ;  for  it  is  as  much  as  to  say,  that  the  nature  of  the 
subject  is  such,  as  does  not  admit  of  an  action.     Suppose  for 
example  it  was  stated,  that  all  the  matters,  upon  which  those 
in  support  of  the  plea  rely,  comprehend  that  species  of  treaty, 
which  the  law  ought  to  pronounce  impracticable  for  the  cogni- 
zance of  a  Court  of  municipal  jurisdiction :  it  is  only  saying, 
tbat  an  action  does  not  lie ;   and  therefore  it  is  a  plea  in  bar  to 
the  action.     In  order  to  consider  it  in  that  view  it  is  material 
to  see  the  real  state  of  the  record.      The  bill  states,   that 
the  Nabob  was  either  in  debt,  or  that  it  was  alleged  by  the 
Defendant^,  that  be  was  in  debt  to  them:    that  he  acceded 
*  so  far  to  the  suggestion  as  to  pledge  the  revenue  of  the 
CarjuxUcy  of  which  he  was  sovereign  prince,  (for  so  in  the 
latter  part  of  the  plea  he  is  stated)  and  pledged  it  in  this 
way;  that  he  permitted  them  to  take  the  revenue  under  an 
express  promise,  that  they  would  account,  and  set  the  revenue 
against  the  allegation  of  the  debt:  I  add  those  words,  because 
upon  the  bill  it  might  be  doubted,  whether  they  ought  to  be 
added :   I  think,  they  ought.     The  Attorney  General  passed 
over  all  that  part  of  the  bill,  viz.  the  agreement  of  1781,  and 
confined  himself  to  that  of  1785,  which  the  bill  has  not  stated 
to  be  relative  to  the  other,  but  as  creating  a  contract  perfectly 
distinct  from  that^  and  so  far  as  is  stated  in  the  bill,  it  ap- 
pears to  be  upon  the  part  of  the  Plaintiff  for  providing  four 
lacks  of  pagodas  for  the  current  expences,   twelve  lacks  in 
application  of  payment  of  the  existing  debt,  viz.  that  in  1785, 
and  a  certain  or  rather  an  uncertain  other  part  to  be  applied 
to  other  occasions.     It  is  impossible  to  get  on  with  an  account 
upon  such  terms  as  these,  where  neither  party  chooses  to  state, 
what  those  other  occasions  were ;  and  I,  who  know  nothing  of 
these  parties  but  from  this  bill  and  plea,  do  not  know,  what 
they  might  be :   but  still  th^  observation,  I  make  upon  the 
agreement  of  1785  as  stated  in  the  bill,  holds;   that  in  its 
foundation  and  effects  and  contingent  consequences  it  is  dis- 
tinct from  that  of  1781. '  The  bill  proceeds  to  state,  that  the 
receipts  made  under  the  first  agreement^ have  totally  extin- 
guished 
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guished  that  debt;  and  consequently  that  the  Company  ooght 
to  be  accountable  for  those  receipts,  beyond  what  they  can 
claim  as  a  debt.  The  bill  has  purely  stated  this  matter ;  that 
the  Company  having  contracted  with  the  Plaintiff  as  one  pri- 
vate man  with  another  private  man,  they  have  received  by 
such  means  a  sum  of  money,  which  will  upon  an  account  leave 
a  balance  due  to  the  Plaintiff.  It  was  not  argued,  that  that 
standing  by  itself  could  have  been  demurred  to.  Upon  the 
foot  of  that  there  would  be  a  reasonable  demand  of  an  ac- 
count. But  it  is  argued,  that  there  is  enough  in  the  pleadings 
to  shew,  this  was  a  foederal  agreement,  which  is  not  a  very 
definite  term ;  but  means,  I  take  it,  a  treaty  between  sove- 
reigns concerning  the  public  business  of  each  sovereignty ;  and 
it  is  insisted  generally,  that  upon  such  treaty  so  described 
(I  choose  to  repeat  it)  a  treaty  between  sovereigns  respecting 
the  public  business  of  their  respective  sovereignties  actio  turn 
oritur:  and  I  state  it  so  without  using  the  words  ''  peace  and 
war  ;'*  because  if  you  can  go  into  that,  and  consider,  whether 
the  actio  arises,  I  must  *  not  confine  it ;  for  it  is  impossible  to 
make  any  difference  between  that  and  any  other  public  act  of 
a  sovereign  nation ;  therefore  the  position  is,  that  wherever 
sovereign  nations  have  contracted  upon  sovereign  matters,  the 
effect  is  a  species  of  obligation,  ex  quo  non  oritur  actio.  To 
apply  that  to  this  particular  case.  They  have  stated  the 
Plaintiff  to  be  a  sovereign  of  the  Carnatic;  and  that  by  the 
law  and  municipal  constitution  of  this  country  the  Company 
having  a  right  to  make  war  for  the  defence  and  melioration  of 
their  trade  are  advised,  that  they  being  armed  by  the  charters 
and  municipal  authority  of  this  country  with  that  power  stand 
in  all  respects  relating  to  the  exercbe  of  it  in  the  same  con- 
dition as  if  sovereigns.  Without  inquiring  whether  they  are 
independent  sovereigns,  or  whether  they  exercise  a  delegated 
sovereignty,  neither  of  which  can  possibly  be  true,  for  they 
are  neither  the  one  nor  the  other,  but  mere  subjects  in  that 
respect,  and  remain  so  in  consideration  of  law  to  all  purposes, 
the  questions  still  remain,  whether  the  circumstance  of  being 
armed  with  the  authority  to  contmue  or  make  peace  and  war 
does  not  include  an  authority  to  make  treaties  of  a  foederal 
kind ;  and  whether  the  treaties,  they  do  make  respecting  the 
particular  points,  wherein  they  are  authorized,  viz.  to  make 
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neither  an  in- 
dependent nor 
delegated  so- 
vereignty; but 
are  mere  sob- 
jects. 
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Prize  causes 
determined  in 
municipal 
Courts  not  by 
consent  of  na- 
tions; for  it  is 
just  cause  of 
war,  if  their 
decisions  are 
not  agreed  to. 


Statutes  of 
prize  do  not 
extend  the  Ad« 
miraltj  juris- 
diction bejond 
its  natural  ex- 
tent. 


peace  and  war,  do  not  for  that  single  occasion  put  them  in  the 
same  situation,  in  which  sovereign  powers  are  with  regard  ta 
all  treaties  contracted  between  them  respecting  the  interests  of 
the  sovereign  body.  If  therefore  both  those  points  are  made 
goody  that  in  that  case  an  action  does  not  Be,  and  that  diis  » 
an  action  arising  in  that  particular  case,  the  question  then 
arises,  how  far  they  have  brought  themsehres  into  that  caae^ 
I  should  have  wished,  that  consistently  with  truth  they  coidd 
have  stated  expressly  and  pointedly  that  particdlar  sitQatkniy 
upon  which,  as  I  conceive,  the  question  of  the  sort,  I  have 
stated,  must  arise,  and  without  stating  which,  I  think,  it  is 
impossible,  it  ever  can ;  for  if  they  contracted  in  any  other 
shape  or  view  than  that,  if  they  have  not  brought  the  case 
within  that  principle,  I  cannot  supply  that  defect,  and  treat  it 
just  as  if  brought  into  that  only  predicament,  in  which  any 
part  of  the  argument,  I  have  heard  either  this  day  or  formerly, 
is  applicable.  To  consider  the  case  upon  the  question  as  I 
have  now  stated  it ;  there  are  palatine  jurisdictions,  which  are 
like  kingdoms  in  all  the  subordinate  situations,  and  perhaps  as 
to  peace  and  war.  How  far  as  to  tfiat  would  the  Court  have 
repelled  a  suit  even  if  relating  to  peace  and  war  ?  Upon  that 
it  is  material  *  to  consider,  qud  raiione  the  Courts  of  this 
country  enter  upon  questions  depending  upoir  such  treaties. 
I  do  not  take  it  to  be  true,  as  was  said  in  the  reply,  diat  it  is 
by  consent  of  nations,  that  cases  of  prize  are  determined  by  a 
mimicipal  jurisdiction.  I  know,  there  has  been  an  opinion  of 
that  kind,  which  has  been  ably  written  upon,  that  there  is  such 
consent  among  nations (66),  according  to  which  our  Court  of 
Admiralty,  which  arises  from  commission  under  the  great  seal, 
interferes :  but  I  take  it,  that  it  is  a  just  cause  of  war,  if  their 
decisions  are  not  agreed  to  by  neutral  states.  The  same  juris- 
diction is  exercised  in  Scotland  as  in  our  Prize  Courts  in  Courts 
of  another  jurisdiction ;  and  it  was  found  essentially  necessary 
to  make  another  act  of  Parliament,  which  only  made  prizes 
determinable  there  just  as  if  here.  The  statutes  of  prize,  I 
think,  do  not  extend  the  Admiralty  jurisdiction  beyond  the 
point,  to  which  its  natural  jurisdiction  extended  before ; 
therefore  the  circumstance  of  its  being  a  treaty  between 
nation  and  nation  will  not  operate  conclusively.     However 

those 
(60)  Lord  Mawfield  was  of  that  opinion,  Dmig.  616,  2d  edit. 
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those  eases  may  possibly  be  distinguished ;  for  it  may  be  con- 
tended, that  where  subjects  of  a  neutral  prince  sue  in  the 
Admiralty  Court,  the  foundation  of  the  action  is  the  private 
right  of  the  individual ;  and  consequently  it  will  not  come  to 
the  point  of  a  determination  between  two  sovereigns  upon  a 
treaty  respecting  their  mutual  sovereignty,  nor  the  point,  whe* 
ther  the  Defendants  having  only  private  property  of  their  own 
will  be  in  that  situation.    The  argument  of  inconvenience  and 
the  difficulty  of  making  a  decree,  which  has  been  used,  is  in 
my  judgment  not  conclusive.    First  I  dislike  it,  because  it  stands 
clear,  of  what  I  think,  the  fundamental  principle,  upon  which 
the  question  will  turn;  and  it  is  an  argument,  that  sounds  only 
in  inconvenience.    Next  upon  the  question  I  am  now  stating, 
that  ex  pacto  tali  non  oritur  actiOf  it  goes  very  natyrally  not  to 
alnridge  the  proposition,  but  to  prevent  the  application  of  it ; 
for  it  is  one  thing  to  say,  whether  I  can  decree  a  specific  per- 
formance ;  another,  whether  they  are  to  pay  a  debt  actually 
contracted.    I  asked,  whether  in  the  ease,  I  put  to  the  Counsel 
for  the  Defendant  (67 ),  they  could  have  pleaded  to  the  action: 
I  have  not  heard  how.    I  now  proceed  to  consider,  whether 
this  plea  has  brought  the  point  to  that  ground,  I  took  originally ; 
that  this  was  a  convention  by  two  quoM  sovereigns  respeeting 
the  public  interests  represented  by  him.   To  do  that  they  have 
*  pleaded  in  this  form;  stating,  that  by  divers  charters,  deeds, 
and  statutes  confirming  them,  they  have  the  sole  right  to  trade 
to  the  East  Indies;  and  to  send  men,  ships,  and  ammunition  to 
their  factories  for  their  security  and  defence;  to  dioose  officers, 
and  to  commission  them  to  continue  or  make  peace  and  war 
with  any  of  the  native  princes  and  people  not  being  Christians 
(which  is  the  only  material  part^  for  those  genend  power» 
only  embarrass  the  material  part)  and  this  Plaintiff  they  have 
averred  to  be  a  sovereign  prince  and  an  infidel  within  the 
precincts  of  their  trade.    This  they  have  done  with  this  view ; 
that  from  that  power  <^  making  war  without  an  express  grant 
for  the  purpose  it  shall  be  inferred,    that  the  Crown  has 
granted  a  right  of  making  treaties*     It  is  not  stated,  that  they 
do  so;  but  they  have  left  it  to  be  inferred  from  having  stated 
that  other  right.     It  is  very  important  to  consider,  how  faf 
thdr  foederal  obligations,  if  they  can  do  so,  will  bind  the 

country.* 
((H)  AdK  38e^  It. 
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1791.  cmintry.    Where  such  a  power  to  make  peace  and  war  m' 

.^T^  given,  the  effect  of  peace  and  war  made  by  those,  to  whom 

of  the  ^^  ^  given,  will  cbnstitute  a  state  of  peace  and  war  between 

Carnatic  the  sovereign  of  the  country  giving  that  power  to  do  such  acts 

T,       ^1  and  the   sovereign,  with  whom  tliey  are  transacted.    If  they 

JbAST  INDIA  1  1  •  11     "i_ 

Company.  Are  empowered  to  make  treaties  to  any  extent,  all  the  power 
Acts  done  by  of  the  country  would  be  bound  by  the  law  of  nations  to  the 
sabjects  under  treaty  so  made.  If  the  point  were  recent,  in  its  own  nature 
powers  given    ^  nation  would  be  bound  effectually  by  the  signing  of  a  ple- 

7  ,  -^°^°  ^  nipotentiary ;  but  that  is  certainly  not  now  understood  to  be 

.    .       so  till  the  ratification ;  for  that  is  one  of  the  terms  contracted 
try ;  as  signmg 

of  plenipoten-  ^^'  ^  those  treaties.    The  Defendants  then  say  by  their  plea 

tiary  in  its  own  generally,  that  aD  the  agreements,  dealings,  and  transactions 

nature;  though  mentioned  Jp  the  bill,  without  qualifying  them^in  any  other 

that  is  not  now  ^^y,  were  done  by  virtue  of  tlie  powers  before  mentioned* 

understood  to  rpj^^^  ^j^^y  proceed  to  state  the  only  material  part  of  the  plea, 

^  *  that  those  dealings,  &c.  relate  to  matters  transacted  between 

cauon. 

them  with  regard  to  peace  and  war,  and  the  security  and  de- 
fence of  their  territosial  possessions  generally.  I  have  not  heard 
it  argued,  that  those  words  stand  distributively ;  and  tliat  the 
plea  relies  as  much  upon  the  last  part  as  the  first.  If  it  was 
confined  to  the  last,  the  security  and  defence  of  their  territo* 
rial  possessions  being  no  otherwise  qualified  may  relate  to 
many  other  dangers  besides  those  arising  from  infidel  princes* 
living  within  the  precincts  of  their  trade.  But  suppose  they 
had  confined  it  within  the  first  br^uich,  namely,  as  to  matters 
relating  to  war  and  peace:     It  is  possible  to  say,  that  general 

[  *  393  ]       phrase  is  a  *  sufficient  description  of  those  transactions  to  bring 

it  to  that  point,  that  it  is  a  foederal  engagement  by  a  sove- 
reign concerning  the  public  interests  of  that  sovereign?  It  is 
impossible  to  say,  the  words  will  go  near  it  even  in  that  case; 
much  less  then  as  to  those  who  have  a  more  limited  character, 
approaching  sovereignty  in  no  respect,  but  armed  with  this 
particular  power  for  their  own  interest;  but  no  otherwise 
within  the  law,  which  will  govern  it,  except  as  in  pari  rcUione* 
They  say,  that  by  deeds  and  charters  confirmed  by  acts  of 
Parliament  they  have  such  powers.  That  is  not  the  manner 
of  pleading.  They  must  shew  how;  and  state  the  powers 
given  by  the  charters ;  that  the  Court  may  see,  whether  they 
have  them  or  not.     The  act  of  Parliament  is  in  its  own  nature 

a  private 
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a  private  act;  but  I  suppose  there  is  a  clatise  at  the  end         1791; 

declaring  it  to  be  a  public  act;  but  it  does  not  follow,  that  I        jq^"^ 

am  therefore  to  take  notice  of  particular  privileges  given  by         ^f  ^^ 

charters  confirmed  by  such  acts.    Therefore  the  plea  is  in  that     Carnatic 

respect  also  informal.    But  in  drawing  the  plea  they  have  not   v .  g^  jminij. 

adverted  to  the  most  material  consideration ;  namely,  that  every     Company. 

plea  must  tender  an  issuable  matter;  and  upon  the  truth  or    Court  not 

falsehood  of  that  it  is  to  be  decided;  for  here  they  tender  bound  to  take 

certain  facts  for  the  Plaintiff  to  prove  those  facts  true  or  false.  ^^^^  ^^  Pf - 

Nothing  is  here  tendered  to  him,  upon  which  issue  can  be  |*^^"^  pnvi- 

taken.    There  is  no  instance  to  be  found  any  M^here  of  an  issue    i^L 

at  all  parallel  to  this,  of  such  general  propositions  tendered  gnn^j  y^j  pi^. 

as  a  plea.    Therefore  the  plea  is  bad  in  every  view.    Nothing  vate  statutes, 

is  alleged  to  bring  them  into  that  situation,  to  which  the  ar-  notwithstand- 

gument  will  apply;  and  if  they  are,  I  will  not  now  pronounce  iog  &  clause 

upon  the  point,  which  is  very  important.    Though  perhaps  I  declanng  them 

suspect,  that  the  Nabob  knows  nothing  of  this  suit,  I  cannot  ^    ®  &c  • 

,         .       ^-        i%..  11,,       nx  1     PI®*  ni^wt  ten- 

take  notice  of  that;  for  it  is  not  pleaded;  therefore  I  must  take  ^      issuable 

it  to  be  his  bill,  while  it  stands  upon  the  'record  in  this  man-  matter. 

ner.     Considering  it  as  the  suit  of  the  Nabob,  no  doubt  it  is 

difficult  to  sever  the  inconveniences  from  the  rest:   but  let 

them  be  what  they  will,  I  cannot  upon  thb  record  allow  the 

plea;  therefore  let  it  be  over-ruled. 


,  On  the  80th  July  the  AUomey  General  moved  for  leave  to 
put  in  another  pldi;  but  the  motion  was  refused.  He  then 
applied  for  time  to  answer:  as  the  distringas  might  issue 
immediately ;  and  that  appUcation  was  also  refused  (68). 

(68)  Post,  Vol.  II,  56.     4  Bro.  C.C.  180. 

»  [  894] 

1791. 

THORP,    Ex  parte.  Nav.\mkmul 

IBtk. 

Xj^ROM  the  affidavits  upon  this  petition,  which  were  very    Costs  a^  be- 

numerous,  it  appeared  to  be  occasioned  by  a  scheme  to  tweon  attorney 

procure  a  fraudulent  conunbsion  of  l««kruptcy  .gainst  two  -".  fnt 

a|;aiDSt  parties 

*  to  a  fraudulent 

bankmptcy,  except  those,  who  discovered  and  gave  evidenod:  and  the 

attorney  deprived  of  the  office  of  Master  extraordinary,  and  ooillmitted. 

Vol.  I.  BE 


^  CASES  IN  CHANCERY. 

1701.  men,  named  Athersian,  for  the  purpose  of  defimndifig  Aeir 
rp^^^  creditors.  Several  persona  were  concerned;  among  whom 
Ex  parte.       Lightwoody  jim.  was  an  attorney,  and  acted  as  attorney  in 

the  transaction,  and  made  himself  commissioner.  His  father 
acted  as  his  clerk.  At  last  Hooper^  one  of  the  parties,  and 
the  bankrupts  made  a  discovery ;  and  their  evidence  was  made 
use  of  against  the  rest.  The  Lord  Chancellor  had  upon  a 
former  day  ordered  Lightwood,  jun.  to  be  deprived  of  his 
office  of  one  of  the  Masters  extraordinary  of  the  Court  on 
account  of  his  share  in  the  transaction ;  and  the  parties  were 
ordered  to  attend  the  Court  personaDy,  and  were  heard  by 
Counsel  and  ux>on  affidavits  in  their  exculpation.  Lighiwood 
swore,  he  conceived  himself  to  be  acting  in  the  usual  coune 
of  his  profession  as  a  Solicitor.  The  petition  was  by  the  cre- 
ditors of  the  bankrupts. 

SoUcitor  General^  for  the  Petition,  said,  he  should  not 
press  for  pimishment^  but  hoped,  for  the  sake  of  public  jus- 
tice, that  the  Court  would  read  the  parties  to  this  bosiness 
such  a  lesson,  as  would  have  the  effisct  of  preventing  in  future 
the  swindling  transactions,  which  under  the  name  of  com- 
missions of  bankruptcy  were  carried  on  in  every  county  in 
the  kingdom  (  69 ). 

Lord  Chancellor. 
It  is  of  great  consequence  to  public  justice,  that  these  abuses 
should  not  be  practised;  and  it  is  clear  here,  that  this  was 
a  fraudulent  commission  of  bankruptcy,  sued  out  without  the 
least  foundation,  and  without  the  least  view  to  any  other  pur- 
pose than  to  clear  these  two  bankrupts 'against  all  their  cre- 
ditors. The  only  question  is,  how  far  the  several  parties  knew, 
it  was  so.  The  discovery  has  come  from  Hooper ^  a  jMurtaker 
and  accomplice ;  and  his  evidence  ought  to  be  regarded 
[  ^S95  ]  in  the  light  of  the  *  evidence  of  an  accomplice;  therefore  he 
would  not  be  entitied  to  credit,  if  tiie  conduct  of  the  rest  had 
afforded  even  a  sUght  groimd  of  £umess.  The  same  obser- 
vation applies  to  the  evidence  of  the  bankrupts  themselves ; 
for  they  joined  in  the  4aud,  and  concerted  the  means  •f 
imposition.     Upon  the  other  hand  it  is  clear,  that  the  attorney, 

who 
(69)  Post,  Vol.  VI,  1. 
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who  negotiated  this  business,  must  have  known,  the  subject  1791. 

was  a  fraudulent  commission.  Next  it  is  clear,  they  trans-  'r^'^ 
acted  it  with  a  view  to  effect  a  fraud ;  and  took  very  gross  „  narte. 
means  to  dp  so ;  which  appears  from  the  manner  of  conducting 
the  business  from  be^nning  to  end.  Supposing  those  things 
true,  which  are  proved  felse,  their  account  is,  that  a  man 
came  them  to  take  out  a  commission  against  two  persons,  he 
named ;  and  without  examination  as  to  the  nature  of  the  debt, 
of  the  trading,  or  of  the  act  of  bankruptcy,  they  proceeded 
to  take  out  the  commission ;  a  conduct,  which,  whatever  they 
may  think  of  it,  if  they  are  serious  in  their  affidavit,  is  the 
most  infamous  and  reproachful,  that  can  be  imputed  to  them ; 
and  the  observation  is  very  just,  that  to  swear  they  look  upon 
ihat  conduct,  which  they  avow,  as  in  the  common  course  of 
their  possession,  is  an  aggravation.  Therefore  with  regard 
to  them  it  is  impossible  to  be  content  with  saying,  they  deserve 
reproach,  and  that  a  lessen  ought  to  be  read  to  them ;  for  a 
lesson  to  such  persons  is  most  idly  thrown  away,  and  would 
be  ridiculous.  The  part|  the  others  have  taken,  is  also  too 
manifest.  When  the  whole  matter  was  blown  up,  if  there 
had  been  any  honesty  in  the  parties,  or  any  foundation  for 
their  pretences,  the  proper  thing  was  to  give  up  the  commis- 
sion, and  join  against  Hooper  and  the  bankrupts,  who  had 
drawn  them  in.  Instead  of  that  they  have  endeavoured  to 
support  it.  Therefore  let  it  be  referred  to  the  Master  to  take 
an  account,  as  between  attorney  and  cUent,  of  all  costs  the 
petitioners  have  been  put  to,  to  be  paid  by  the  two  LiglU- 
wood*  (70),  and  all  the  parties  (71)  except  Hooper  and  the 
others,  who  came  forward.  It  is  expedient  for  justice,  that 
upon  that  account  they  should  be  excepted ;  as  their  evidence 
was  used  against  the  rest.  But  all  the  rest  must  pay  the 
costs ;  and  the  two  Lightwoods  stand  committed. 

(70)  Beames    on   Casit^    143.  (71)  As    to    the   Bankrupts, 

Post,  Ex  parte  Conway ;  Expdrie  post.  Ex  parte  Shaw^  Vol.  I  [,  40. 

Beywood,  Vol. XIII,  62, 67,  and  ExparteBromUy,  111,40.  Beames 

the  note  in  page  64.     Ex  parte  on  Cotto,  329,  330. 
Arrowtmilk,  XIV,  209. 
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l»l.  FREDERICK  v.  HALL. 

Plate  excepted  HPESTATOR  bequeathed  all  his  personal  estate,  except  his 

from  beqnest  plate,  '*  which  is'  hereinafter  given  to  my  daughter,**  to 

of  personal      \aB  wife  with  Hmitationff  oyer  after  her  decease.     He  took  no 

estate  to  wife,  ferther  notice  of  his  plater     The  question  was,  whether  it 

after  her     e-   ^^.  guflSciently  devised  to  the  daughter  f.  or  whether  to  be 
•ease  over,  and  ,  _  _, 

recited  to  be    ^^'*®'^®'^  *®  undisposed  o£l 

hereinafter 

given  to  dangh-  hord  Chancellor. 

ter,  bat  not  I  cannot  say,  the  plate  is  disposed  of  by  His  wffl*     i  see 

farther  notic-   no  manner  of  giving  it  to  the  daughter,  nor  any  implication 

*  ed :  undispos-   ^  j^^g^  ^^  ^j^^^  purpose.    JVon  constat  whether  it  is  to  go 

ever  by  executory  devbe  like  the  rest  of  the  property,  or  to 
be  to  her  absolutely.  I  cannot  say,  there  is  such  an  eze^ 
cutory  devise  of  it  ovef^^  but  if  I  give  it  to  her,  must  give  it 
to  her  absolutely.  Suppose  the  words  had  been  ^^  which  is 
''  hereinafter  disposed  of  Xxf*  any  stranger,  or  to  a  school,  &c 
those  words,  though  used  in  the  present  tense,  cannot  under 
that  context  be  a  disposition.  Therefore  it  must  be  con- 
sidered undisposed  of  (72). 


•d  of. 


(72)  1  P.  Will.  69.     Wright  v.  Wymll,  ^  Veni.  56.     Right  v. 
Hammond,  1  Stra.  427. 


1791. 
iN^au.26M,  GREEN  V.  CHARNOCK  (78). 

28M. 
To  entille  Do-  1\T^-  RICHARDS  moved,  that  the  Plaintiff  should   give 

fendant  to  se-  security  to  answer  costs,  upon  the  ground,  that,  as  he 

curity  for  costs  stated  himself  to  be  at  sea  upon  a  voyage  to  North  America, 

it  is  not  suf-    j^^  stated  himself  to  be  out  of  the  jurisdiction  of  the  Court, 
ficient,   tbat 

.      A.  Solicitor   General  And  Mr.  Abbot  opposed  the  motion,   as 

pears    by  the  ' '  ' 

bill  to  be  out    ^^®  Plaintiff  intended  to  return ;  and  was  only  gone  to  procure 

of   the  juris-    evidence  in  the  cause. 

diction  :    be 

must  appear  to  Lord  Chancellor. 

be   resident  jf  j^^  ^,g^  upon  a  voyage  to  Ireland,   he  would  be  out  ol 

the 


abroad :  then 


it  is  of  course.  ^73)  3  jg^^  c.  C.  37|.   2  Cox,  284.    2  Diek.  775. 
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the  jurisdiction  of  the  Court.  The  true  question  is,  whether 
he  must  not  be  resident  out  of  the  jurisdiction.  If  he  had 
stated  himself  so,  the  motion  would  have  been  of  course, 
and  no  notice  necessary:  but  here  the  Defendant  thought 
tiimself  obBged  to  give  notice.  In  order  to  entitle  himself 
he  must  raise  the  idea,  that  the  Plaintiff  is  gone  to  avoid  the 
award  of  the  Court,  or  with  a  view  not  to  return. 
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The  Lord  Chancellor  declared  himself  to  be  decidedly  of 
J;his  opinion:  but  as  Mr.  iZicAarcb  had  made  the  motion  for 
Mr.  Lloydf  and  expected,  that  it  would  have  been  of  course, 
it  was  atj  his  request  permitted  to  stand  over. 

On  the  28th  Mr.  Lloyd  moved  it  upon  affidavit  of  the 
fact  stated  in  the  bill.  He  cited  Lord  Hardwicke*a  words, 
2  Ves*  24,  **  if  upon  the  face  of  the  bill  Plaintiff  appears  to 
^*  be  beyond  sea,  you  may  apply  for  security  to  answer  costs." 


Solicitor  General,  for  Plaintiff,  agreed  to  give  security. 

Lord  Chancellor. 
From  what  inquiry  I  have  made,  the  statement  in  the  bill 
is  not  a  sufficient  foundation  for  this  motion.  The  words  of 
the  order  upon  the  motion  of  course  are,  that  he  *'  fives 
"  abroad."  You  are  catching  Lord  Hardtoicke  by  those 
words ;  for  in  that  case  the  Plaintiff  stated  himself  in  the  bill 
to  be  resident  abroad.  You  do  not  mean  to  say,  that  if  he 
was  fishing,  or  a  sailor  going  backward  and  forwards,  he 
must  give  security.  The  general  rule,  as  I  conceive  it,  is, 
that  the  Plaintiff  must  appear  to  be  resident  abroad.  I  only 
want  to  settle  the  general  rule ;  for  it  is  nothing  to  this  motion^ 
to  which  there  is  now  no  opposition  (74). 

(74)  Post,  Scila^v.  Hanson,  Hobfj  v.  Uitchcock,  Vol.  V,  261,690. 
fieames  on  Costs,  1H7. 
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'Witness  ex-  A    WITNESS  in  this  cause  had  given  evidence  under  m 

amioed  before  release  executed  by  him,  which  by  mere  accident  did  not 

decree,  bat  cover  a  very  small  debt  due  to  him,  in  respect  of  which  he 

then  acciden-  ^^g  interested  at  the  hearing,   and  therefore  incompetent. 

y  ana  witn-  ^ft^p  ^|jg  decree  a  motion  was  made  to  re-examine  him  a^  a 

out  fraud  m-  .^         .    ^, 

-.^^    4    4  witness  m  the  cause. 
competent,  on 

motion  allow- 
ed to  be  gene-  Solicitor  General,  against  the  motion. 

rally  re-exa-  The  rule  of  the  Court,  where  a  party  wishes  to  eitamine  a 

mined  after  de-  witness  after  a  decree,  who  has  been  examined  in  chief,  is,  that 

cree,  upon  in-  it  must  be  by  leave  of  the  Court;  and  the  pomt  td  which  tliey 

^r^^^iZk  ^^  ^"^  ''''"^^  *^'  *"^  *^  circumstances  making  a  re-exa. 
bvth  M  lA  •  mination  necessary,  must  be  stated.  Sawper  r.  Bowyer,  1  Bro^ 
but  if  comDe-'  ^^*  ^^*  ^^*  ^^  motion  to  suppress  depositions  taken  witlioiit 
tent  at  first,  ^^  order  before  a  Master,  to  which  the  witness  had  beei| 
second  exami-  examined  in  chief,  the  Court  held,  he  was  not  to  be  examined 
nation  can  be  before  the  Master  to  the  same  matter,  to  which  he  had  been 
only  to  matter  examined  in  chief.  In  Vaughan  v.  Lloyd,  1st  February,  n«t, 
substantiaUy      ^^^  q^^^  j^^jj  ^^^  ^^^^  doctrine.     The  rule  is  founded  upon 

this ;  the  Court  looking  upon  the  re-examination  after  a  decree 
of  a  witness,  who  has  been  examined  before  it,  as  dangerous 
to  justice,  leaves  it  to  the  Master,  and  trusts  him  with  settling 
the  interrogatories.  On  these  motions  the  former  depositions 
are  always  disclosed  to  let  the  Court  see,  whether  the  re-exami-; 
nation  is  necessary.  This  is  the  case  of  a  man,  who  could  not 
be  a  witness,  because  he  had  an  interest ;  but  there  is  equal 
danger  in  this  case ;  for  the  parties  have  nothing  to  do  but  to 
examine  him  knowing  him  not  to  be  competent,  and  get  hzni 
to  release  after  the  decree ;  and  they  may  then  frame  their  in- 
terrogatories, knowing  what  he  has  said,  and  what  he  will  say, 
Suppose  nine  out  of  ten  interrogatories  not  to  relate  to  the 
matter  of  the  decree  made,  and  calculated  to  induce  the  Court 
to  make  another  decree ;  this  would  not  be  permitted  as  to 
those  nine,  though  it  might  be  doubtful  as  to  the  tenth.  The 
Court  refused  to  make  such  a  decree,  as  would  have  been 
made,  if  this  evidence  had  been  read ;  and  the  question  is, 
whether  the  Court  will  let  this  useless  evidence  be  read.    It 

would 
(75)  2  Dick.  750.     3  Bro.  C.  C.  370. 
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would  do  no  good ;  and  therefore  he  ought  not  to  be  examined 
agam.  If  the  Court  thmks,  that  where  a  witness  is  incompe- 
tent on  account  of  interest,  without  practice  and  supposing  it 
by  accident,  he  may  be  examined  after  as  before  a  decree,  then 
they  must  exhibit  mterrogmtories.  My  reason  for  objecting 
is,  that  nine-tenths  of  these  depositions  haye  no  relation  to 
the  decree ;  and  if  they  are  made  evidence,  I  must  move 
to  suppress  them* 


1791. 


Sandford 
Paul. 


Lord  Chancellor. 
The  principle  is,  that  where  a  witness  has  been  examined 
upon  interrogatories  before,  and  has  deposed  in  a  manner  less 
favourable,  than  the  parties  wished,  they  shall  not  force  him  by 
new  interrogatories  so  as  to  lead  him  to  do  any  thing  wrong  in 
that  respect.  It  is  dear  upon  the  substantial  merits,  that  it  is 
essentially  necessary  to  justice  to  let  in  tiiis  evidence.  On  the 
other  hand  it  is  convenient  only  to  let  it  in  upon  the  point  de- 
cided. In  die  case  cited  the  objection  of  the  Court  was  this; 
you  shall  not  examine  the  same  witness  upon  interrogatories 
put  before,  because  you  have  got  his  deposition  as  originally 
given  upon  them;  secondly,  you  can  have  no  object  in  making 
him  swear  again,  but  a  hope  that  he  may  vary.  The  Court 
inclined  upon  substantial  justice,  if  it  appeared,  the  parties 
wished  a  witness  to  be  examined  to  new  matter,  to  ^ow  inter* 
rogatories  substantially  different  to  be  put ;  and  imagined  it 
anight  be  done  witiiout  application ;  but  corrected  tiiemselves 
upon  observing,  tiiat  the  contrary  had  been  solemnly  deter* 
nuned.  It  must  then  be  upon  the  ground,  that  they  are  sub- 
stantially different.  But  in  this  case  the  general  rule  does  not 
iqpply ;  for  though  it  is  true,  the  witness  has  been  examined 
before,  the  point  raised  here  is  some  slight  interest,  that  he  had. 
They  win  be  to  e^i^amine  to  all  the  matters  examined  to  before. 
I  cannot  then  rule,  that  this  witness  shall  not  be  examined ;  as 
to  do  so  I  must  determine,  that  he  shall  not  be  examined, 
though  competent,  because  not  competent  at  the  hearing.  I 
agree,  that  in  principle  the  danger  is  the  same,  whether  the 
witness  was  competent  at  first  or  not.  I  also  think,  that  if  I 
had  reason  to  suspect,  that  by  any  other  thing  than  a  slip  they 
had  so  examined  him,  I  would  not  allow  another  examination; 
for  if  they  had  managed  it  in  that  way,  the  least,  they  ought 

to 


noo 
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Paul. 


to  lose,  would  be  the  benefit  of  that  examinatimi*  But  H  k 
not  allegedi  that  they  exanuned  him  with  that  view*  If  ht 
had  been  competent,  at  the  time  he  was  examined,  and  tbe 
desire  of  the  parties  had  been  to  examine  him  to  new  matter, 
to  which  only  he  ought  to  be  examined,  that  {Hractioe  of  flat- 
ing  the  points  not  examined  to  before  nught  have  been  deemed 
a  reasonable  caution  by  the  Court,  that  they  might  aee  At 
occasion  to  examine  him  upon  the  new  matter.  But  what  tba 
course  of  the  Court  would  be  in  that  case,  does  not  relate  to 
the  present,  which  is  professedly  to  examine  him  upon  the  very 
point,  to  which  he  was  examined  before,  stating  that  he  wis 
examined  under  a  release,  which  by  accident  did  not  cover  al 
the  interest,  he  had.  But  if  that  was  an  accident,  the  parties 
^should  not  suffer.  If  you  can  prove,  that  though  they  expected 
it  to  cover  the  whole,  yet  because  it  did  not,  they  are  therefore 
to  lose  the  whole  benefit  of  his  testimony,  then  they  ought  not 
to  examine  him  at  all.  Suppose  the  witness  had  not  been  exsf- 
mined  at  all  before  the  decree ;  but  after  it  a  proposal  is .  made 
to  examine  him  upon  certain  interrogatories ;  and  the  Master 
finds  them  impertinent  to  the  decree;  it  would  be  impertineat 
to  the  cause  then;  and  the  way  interrogatories  are  treated,  if 
impertinent  to  the  decree,  seems  to  be  the  manper,  in  which 
this  n;ust  be  come  at.  If  they  turn  out  to  be  impertinent,  they 
must  be  suppressed.  If  I  can  be  convinced,  that  this  is  such 
an  objection  to  his  examination,  now  he  is  competent,  that  is 
a  question  seorsim;  and  in  that  case  he  ought  not  to  be  exa- 
mined at  all.  Neither  can  I  confine  him  to  the  matter  not 
examined  to  before;  because  his  first  examination  failed  by 
accident.    Then  he  falls  into  the  class  of  all  other  witnesses  ^ 

interrogatories  and  if  the  interrogatories  are  impertinent  to  the  matter,  they 

suppressed.       ought  to  be  suppressed. 


Impertinent 


There  was  some  dispute^  whether  the  interrogatories  in  these 
cases  ought  to  be  settled  by  the  Master.  Mr.  Mansfield^  for 
the  motion  said,  there  was  not  a  word  about  that  in  the  cases 
cited ;  and  that  the  Master  must  examine  into  the  whole  merits 

m 

of  the  cause,  before  he  could  take  upon  him  to  settle  them. 

Lord  Chancellor  only  said,  he  did  not  think  it  signified, 
whether  they  were  settled  by  the  Master  or  not;  and  that  ft 
must  depend  upon  the  practice. 
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The  interrogatories  were  afterwacrds  ordered  to  be  settled 
Ipy  the  Master  (76). 


1701. 


*  (76)  See  Sandfard  v.  Paul, 
3  Bro.  C.  a  370.  2  Dick.  760. 
Callow  V.  Mime,  2  Vem.  472. 
Post,  Ingram  v.  Mitchell,  VoLV, 
207.  Smiih  Y.  AUhttt,  XI,  664. 
Kirk  y.  Kirk,  Oreenawatf  ▼. 
Adamt,  XIII,  280,  286,  360. 
Purceli  V.  M'Namara,  XVII, 
434.  Birck  v.  Walker,  ^  8ck.  ^ 
Jjef.  $19-    Lord  Abergmt&mp  v. 


Powell,  1  Jtfer.  130.  JBo^l  r, 
Birck,  Swinford  v.  i9bni€,  AAee 
V.  Skipley,  6  JRfiulef.  66, 370, 467. 
Smitk  V.  Graham,  Vaugkan  v. 
Worral,  2  Swmui.  264, 306 ;  and 
the  notes.  Gkb  v.  Allingkam^ 
lJfac.337.  Ord. Ck.Mr.Beamei^ 
ed.  74.  2  C».  Ca.  217.  Proc. 
/^e;.  420,  Mr.  IF^oll's  ed. 


SilNDPORD 
V. 

Paul,  , 


PRICE  1?.  WILLIAMS. 

T)LAINTIFFS,  claiming  as  purchasers,  filed  a  bill;  and 
obtained  an  injunction  against  Defendants,  who  had  got 
a  verdict  in  ejectment  against  them.  The  cause  came  on  in 
Triniiy  Term;  and  upon  a  defect  of  parties  was  permitted  to 
9tand  over.  A  motion  was  made,  that  the  injunction  might  be 
dissolved,  or  a  receiver  appointed,  upon  affidavits  of  waste; 
which  was  denied  by  affidavits  on  the  other  side,  and  even 
from  those  of  Defendants  appeared  to  foe  trifling. 

Solicitor  General,  for  the  motion 
Said,  the  Court  would  interpose  to  prevent  the  estate  from 
being  injured  by  an  abuse  of  its  process,  particularly  after 
the  indulgence,  which  had  been  shewn  to  the  Flaintifis  by 
allowing  the  cause  to  stand  over* 

I 

Lord  Chancellor. 
I  cannot  go  out  of  the  way  by  appointing  a  receiver  in  Me 
stcUu  upon  the  common  allegation  of  waste.  The  Defendants 
have  no  fixed  equity.  The  Plaintiffs  have  obtained  an  injunc- 
tion. While  that  stands,  the  matter  is  stiU  stA  judice.  If  any 
special  case  was  made,  as  that  the  estate  was  Ukely  to  be 
ruined  by  the  mismanagement,  as  if  there  was  a  mine,  and 
(bey  were  proceeding  to  ruin  it,  ii)  such  u  case  as  that  the 

Court 
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1791. 
Dee.  9tM^ 
iDJoDction 
cause  stood 

• 

over  at  hearing 
for  want  of 
parties ;    in* 
junction  not 
dissolved  nor 
receiver  ap- 
pointed on  mo- 
tion withoat 
special  case  of 
waste :   bnt 
Plaintiff  com- 
pelled to  speed 
the  cause* 
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1791.         Court  wotdd  be  incliiied  to  go  a  fitde  out  of  thewsy,  and 
would  press  hard  against  form*    However  the  Plamtifia  nasi 
bring  on  their  cause^  and  not  hang  it  up  in  this  way  for  ever. 
WiLLiAKs.    I  will  certainly  provide  some  remedy  for  that.    Half  a  year  is 

a  long  time  to  take  to  make  parties. 


Price 

V. 


Plaintiffs  dien  agreed  to  speed  the  cause. 


[402  ] 

ITOI.  DIXON  V.  PARKS. 

Dee.  9ik. 
PlamUff  can      ll/f^*  MANSFIELD  moved;  that  Flamtiff  might  be  at 
in  no  case  dis<  liberty  to  dismiss  his  bill  without  costs  on  the  ground, 

miss  his  bill    f^^^  g^^g  bonds,  which  were  the  object  of  it,  bad  been  since 
wiuioQt  costs :  f^^m J .  ^^^ j  therefore  he  had  a  remedy  at  law. 
witb  costs  it  b  '  ^ 

of  course :  but 

after  motion  to      Lord  Chancellor  refused  the  motion  immediately,  saying 

distnin  with-  ^^  could  not  conceive  a  case,  hi  which  a  Plaintiff  could  dia- 
oat  costs  re-  miss  his  InD  without  costs;  that  to  dismiss  it  with  costs  was 
fased  consent  a  motion  of  course;  but  that  he  could  not  then  dismiss  it 
18  necessary,     without  consent  ( 77  ). 

It  was  dismissed  with  costs  by  consent  on  paying  the  costs 
of  the  application. 

(77)  Ante,  140.  See  the  note,  141. 


1791. 

^«-  ^*-  JORDAN  V.  SAWKINS. 

3JBn>.C.C.888. 

Pleaof  Sutate  ^HE  bill  stated,  that  the  Plaintiff  ilfi&  and  the  Defendant 
of  Fraads  a  executed  an  agreement  in  writing,  by  which  MUis  in 

good  defence   consideration  of  300/.  to  be  paid  to  the  Defendant,  10/.  of 

to  parol  varia*      ...  -j  •         ^      ^r  j  •  ^     •       j 

^'       f  which  was  paid  m  part-performance,  and  a  receipt  signed 

ment  for  a  puriK>rting  to  be  for  that  sum  as  part  of  the  SOOL  was  to  take 
lease :  not  if  ^^  ^^  Defendant  a  lease  of  a  public  house  for  21  years  to 
itonly  amoants  commence  from  April  at  a  rent  of  402.  a  year;  that  afterwards 
to  waiver  of  an  alteration  was  made  with  consent  of  all  parties  by  varjring 
part,  or  to  a  the  time,  at  which  the  term  was  to  commence  from  April  to 
ec  aration  ot    j^^^  jj^  ^^  same  year ;  that  it  was  also  varied  in  this  respect ; 

'that  Mills  was  to  take  it,  not  for  himself,  but  as  tarustee  for 

the 
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the  two  (»th^  Pkdntiffi.  Theile  vdrii^ms  were  not  put  into 
wiitiiig.  The  bill  ako  8tat^»  that  a  I^Ase  according  to  the 
tennB  of  the  agreement  with  the  alt^atiohs  agreed  on  was 
presented  to  the  *  Defendant,  who  refused  to  execute  it.  Thle 
bill  prayed  a  discovery  and  specific  performance ;  and  that  tbs 
lease  might  be  made  either  to  MUls  as  trustee  for  die  other 
two  Plaintiffs  or  to  the  cestuys  que  h'uH.  As  to  so  much  6f 
the  bill  as  sought  the  discovery  and  relief  upon  die  foot  of 
the  variations  with  regard  to  the  commencement  of  the  teiMj 
and  the  alteration  of  the  tenants,  the  statute  of  frauds  wbs 
pleaded.  An  answer  was  put  in  insisting,  that  the  Plaintiff* 
intoxicated  the  Defendant  (78);  and  got  him  in  that  state  to 
execute  the  agreement ;  and  that  the  consideration  was  very 
inadequate,  the  premises  being  worth  60/.  a  year. 


IWl. 


Jordan 

$AWKIN8, 

[♦408] 


Mr,  Lloyd  and  Mr.  Abbot,  for  the  Defendant. 
The  agreement  to  alter  the  time  of  commencement  of  the 
lease  and  the  parties  (o  take  it  was  quite  a  new  agreement ; 
and  not  being  in  wridng,  and  nothing  being  done  in  paH- 
performancei  it  is  widihi  the  statute. 

Lord  Chancellor. 
You  do  not  niean  to  stand  upon  the  alteration  of  die 
parties. 


For  Defendant. 
No :  we  do  not  stand  upon  that.  It  certainly  was  com- 
petent to  him  to  declare  himself  a  trustee.  But  upon  the 
other  ground  the  HaintifiB  must  depend  upon  the  first  agree- 
inent,  tQ  which  there  is  a  complete  answer.  If  the  second 
agreement  relates  to  the  fonner,  it  must  relate  to  it  either  by 
varying  it  or  adding  to  it*  In  die  former  case  the  plea  b 
clearly  good.  A  written  agreement  cannot  be  altered  by  parol, 
Cookes  V.  Ma^ccd,  S  Vem.  34.  If  it  relates  to  it  so  as  to  make 
it  part  of  the  same  agreement,  an  addition  by  parol  to  a 
written  agreement  is  nqt  helped ;  Com.  Dig.  tii.  Chancery 
Agreement,  2  C.  4,  upon  the  authority  of  S  Cm.  Chan.  \A&. 
In  Brodie  v.  ^S*^.  Paul  in  this  Court  about  six  months  ago  (79), 
Mr.  Justice  BuUer  sitting  for  your  Lordship  dismissed  the 
bill  i|pon  the  same  ground. 


(70)  1  Vm,  ^U• 


(70)  Ant9,  926, 


im 
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SoUeUor  General  and  Mr.  Stanley ^  for  Plaintiffs. 
The  bill  considers  this  not  as  two  agreements,  but  as  a 
written  agreement  varied  onfy  in  one  of  the  terms,  since  it  is 
now  admitted,  that  iMSAlf  acted  as  trustee.  There  is  no  caae 
saying,  that  parties  having  entered  into  a  written  agreement 
may  not  change  one  of  the  terms  of  it.  Ev^  since  Legal 
Y.Miller,  2  Ves,  9S&,  it  hius  been  clear,  that  the  whole  may  be 
waived  by  parol ;  and  the  question  here  is,  whether  they  may 
not  alter  (me  thing  letting  the  substance  stand;  and  the  varia- 
tion proposed  is  very  immateriaL  Brodie  v.  Si.  Patd  is  not 
applicable.  The  question  there  about  the  covenants  to  be 
inserted  in  the  lease  depended  entirely  on  parol  evidence* 
The  lea^e  was  to  be  made  upon  such  of  the  covenants^  as 
were  read  on  a  particular  day;  and  parol  evidence  vraa  to 
decide,  which  were  read.  Cookes  v.  Mascal  is  not  an  audio- 
rity.  It  w:as  not  upon  a  plea.  There  was  no  fixed  agreement, 
but  only  a  letter;  (which  hf^  I  know,  in  many  cases  been 
supposed  to  take  it  out  of  the  statute ;)  and  it  caxpe  on  «gam 
in  (he  same  book,  SOO,  whe4  the  Court  ordered  the  agree- 
ment to  be  performed  upon  the  circumstance  that  an  otter 
was  made  by  the  answer  to  perform  it.  The  plea  is  very 
indistinct ;  because  tiie  bill  does  not  pray  this  as  a  new  agree^ 
n^ent,  but  only  as  a  variation  in  one  te^  of  a  written  agree- 
ment, which  all  parties  intended  to  stand  except  in  that 
single  particulart 


Lord  Chancellor. 
If  the  second  agreement  had  been,  that  the  lease  should 
commence  from  June,  and  continue,  not  for  31  years  absolutely, 
but  for  31  years  to  determine  in  Aprils  it  would  do ;  because 
it  would  be  no  variation,  but  only  waiving  a  part.  But  as  it  is, 
plaintiffs  must  go  upon  their  old  agreement  (80  )• 


(80)  Rob8<m  V.  CoUini,  post,  Vpl.  VIJ,  130. 
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HILL  r.  CHAPMAN.  ^««-  ^^*- 

BBro.C.C.90U 
^T^ESTATOR  gave  by  will  specific  legacies  of  stock  in  trust    New  X^laiotiff 
for  such  of  the  children  of  his  daughter  Sarah  Hill,  as  hy  snpplemen- 
were  theninexistence^by  name;  and  directed  the  respective  ~  °"\  *"'{ 

shares  to  be  transferred  to  the  sons  at  33.  to  the  daughters      '^ 

,      ,    ■  cree  upon  re- 

at  21 ;  the  trustees  to  receive  the  interest  and  dividends  in  the  jj^i^pjuj,  qu  p^. 
mean  time ;  and  to  apply  them  to  bringing  up  the  children ;  titioD  of  for- 
and  to  place  out  the  surplus  beyond  what  should  be  necessary  mer  parties, 
for  that  purpose  at  interest  in  some  of  the  public  funds  to    Legacies  in 
accumulate  for  the  legatees^  till  they  should  attain  the  age,  ^^^^  foj^  ^ 
at  which  their  respective  legacies  were  to  be  transferred :  pro-  ^J^  ^  "  ^^^ 
vided,  that  if  any  or  either  of  his  said  /grandchildren  should  . 

die  before  their  respective  portions  should  be  transferable  or  ^  ^^^^  ^1 
payable,  their  shares  should  belong  to  and  be  divided  amon^  twenty-three, 
all  the  children  of  his  said  daughter  bom  of  her  body,  living  daaghters  at 
at  the  death  of  the  said  grandchildren  so  dying.    He  then  twenty-one. 
gave  all  the  rest  and  residue  of  his  estate  and  effects  what-  ™*«ne  mlerest 
soever  and  wheresoever  in  trust  for  all  his  grandchildren  by    ^^      ^^    ®"* 
his  said  daughter  to  be  applied  for  their  benefit  "  as  afore-  cumulate*  with 
said.**    Afterwards  by  a  codicil  he  gave  some  annuities  fcNr  survivorship : 
life,  and  directed,  that  1000/.  should  be  set  apart  after  his  residue  for  all 
decease  to  pay  the  said  annuities;    and  that  the  dividends  the  grandchil- 
and  interest  should  be  so  applied,  as  they  should  grow  due  ^^^^  generally 

and  payable.  ^«'  ^*^»'  •^'^^ 

fit  ''  as  afore- 

"  said.'*    By 
After  a  decree  establishing  this  will,  and  directing  that  fund  ^5^:^21  .  r-^j 

of  1000/.  to  fall  into  the  residue  after  the  purpose,  for  which  it  ^^^  apart  to 
was  given,  should  have  been  answered,  a  supplemental  bill  pay  nfe  annni- 
was  filed  by  a  child  of  Sarah  HiU  bom  after  the  death  of  the  ties,  grand- 
testator,  but  before  that  of  the  annuitants  by  the  codicil:  and  child  bom  af- 
upon  a  rehearing  on  the  petition  of  the  other  parties  to  rectify  ^'  testator  s 
an  error  in  the  decree  in   not  having  made  a  declaration    .®*     ^^  ®**" 
as  to  the  residue,  Mr.  MHford  for  that  child  claimed  a  right    .        ^  ^ 
to  object  in  his  favour  to  the  decree.     The  Lord  Chancellor  ^^^\^^^ .  {hiq 
agreed,  that  he  might ;  as  the  supplemental  bill  brought  be-  which  the  fond 
fore  the  Court  a  new  party  to  agitate  a  new  right.  under  the  co- 

dica  falb  after 

Mr.  Mitford  and  Mr.  Cooke,   for  the   child  bora  after  **»«  Purpose 
testator's  death.  answered. 


Hill 

V, 
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17RI.  This  chad  is  entitled  to  some  benefit  under  the  cUsposition 

of  this  residue;  though  it  is  difficult  to  say,  he  b  to  take  an 
immediate  interest    The  testator  seems  anxious,  that  all  his 
Chapman,    grandchildren  should  take.    The  disposition  in  case  of  tbse 

death  of  any  of  them  will  take  in  children  bom  after  as  wdl 
as  the  rest  However  I  do  not  find  words  to  postpone  the 
distribution,  unless  the  phrase  **  as  aforesaid  *"  is  suflBident 
From  that  phrase  it  is  necessary  to  go  to  the  clauses,  by  which 
he  has  provided  for  the  grandchildren,  to  which  those  words 
must,  and  only  can  refer.  If  that  reference  will  not  have  the 
effect  of  postponing  the  distribution,  still  the  share,  each  is  to 
take  in  the  residue,  must  be  governed  by  all  these  clauses  with 
regard  to  the  division  and  laying  out  of  the  fund;  and  if  any 
die  under  the  age,  at  which  their  shares  are  payable,  dus 
child  might  take  a  share  of  the  residue  in  that  form.  As  to 
the  1000/.  set  apart  by  the  codicil  to  secure  the  annuities,  the 
decree  ought  not  to  have  directed  that  to  fall  into  the  re^iK, 
after  that  purpose  should  have  been  answered;  for  the  codicQ 
stops  short  without  giving  any  such  direction.  Then  this  is 
the  same,  as  if  this  sum  was  given  to  the  annuitants  for  lifii, 
and  after  their  death  to  be  distributed  among  the  children  of 
Mrs.  Hill.  Until  their  death  it  cannot  be  distributed*  At 
the  time  it  was  to  be  distributed  this  child  was  one  of  her 
children.  As  the  distribution  of  this  part  is  suspended  by  the 
codicil,  and  he  was  bom  before  the  event,  he  will  at  least  be 
capable  of  taking  a  share  of  that :  Ellison  v.  Airey^  1  Ves. 
111.  In  that  case  also  Lord  Hardwicie answers  the  argument 
in  favour  of  the  children  in  esse  at  the  making  of  the  wiD, 
because  the  testatrix  had  taken  notice  of  and  given  by  name 
to  them,  by  observing  that  it  "held  the  contrary  way;  for  when 
she  intended  them  a  particular  benefit,  she  named  them;  when 
she  had  no  such  intention,  she  used  general  words.  Attorney 
General  y.  Crispin^  1  Bro.  C.  C.  386,  several  annuities  were 
given  by  will;  and  after  the  decease  of  the  annuitants  50/.  each 
to  the  children  of  Z).  He  had  then  seven ;  and  a  daughter 
was  bom  after  the  death  of  the  testatrix,  but  in  the  life  of  the 
annuitants.  Six  died  in  the  life  of  the  annuitants.  Your 
Lordship  held,  that  the  child  born  after  the  will  might  take 
a  share.  This  is  strong  to  shew,  that  in  this  case  the  shares 
do  not  vest  till  after  the  death  of  the  annuitants. 
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Mr.  Mofif/Ee^  for  the  children  Hving  ^  179L 

EllUan  V.  Airey  went  upon  the  particular  penning  of  the         Uux 
win.     In  this  case  there  is  no  gift  over  of  any  sum  first  girea  9. 

for  life  (81 ).  But  testator  has  by  general  words  given  aU  Chapmak. 
the  residue.  It  is  true,  that  by  a  subsequent  codicil  he  has 
taken  out  of  it  a  life  intereist  in  1000/. :  but  he  has  not  altered 
the  disposidon  made  of  the. residue:  therefore  if  that  is  to 
go  to  the  grandchildren  living  at  his  death,  the  codicil  cannot 
affect  the  disposition  of  it.  There  b  no  case,  where  upon  a 
general  disposition  of  a  residue  a  difference  has  be^n  made 
between  the  bulk  existing  at  the  testator's  death,  and  that 
which  becomes  so  afterwards  by  life  interests,  to  which  it  wis 
appropriated,  ceasing  at  a  certain  time. 

Lord  Chancellor. 

If  I  enlarge  the  intentioii  of  the  testator  by  imputing  to 

him  a  view  of  providing  for  all  the  children,  I  shall  oontradiet 

a  role,  which  has  stood  too  long  to  be  shaken:  butwhidi 

when  first  raised  went  satis  ex  arbiirio\  because  the  intention 

might  go  to  all  possible  children,  as  in  marriage  setdements ; 

and  to  impute  to  him  such  a  restrained  intention  is  rather  a 

forced  interpretation,  and  generally  against  the  intention  he 

concdved  at  the  time.    Is  there  any  case  of  a  specific  gift 

to  answer  an  annuity,  with  dim^tions  that  afterwards  it  shall 

fiJl  into  the  residue,  and  that  is  given  so  as  to  go  to  those 

alive  at  the  death  of  the  testator,  where  a  difference  has  been 

made  between  them  t    The  Court-  must  hold  the  whole  to  be 

divisible  at  his  death ;  for  it  is    repu|;nant  to  say,  one  part 

of  the  residue  so  given  is  to  go  one  way,   the   other  part 

another;  and  here  is  a  general  bequest  of  a  residue,  whid^ 

you  agree,  must  be  distributed  at  the  death  of  the  testatcMr. 

Therefore  if  it  had  been  a  bequest   by  the  will,  it  would 

hardly  have  done.    The  codicil  must  work  but  little  difference ;   Codicil  eonsi- 

for  a  codicil  is  always  considered  as  part  of  the  will  (82) ;  and  dered  as  part 

the  intent  is  drawn  fix)m  the  whole.    This  ftmd  therefore  ^  ^^  ^^* 

must  fidl  into  the  residue.    How  would  it  be,  if  a  chOd  had  ,      ^°  « 

been  bom  within  a  year  after,  the  testator's  death  t    Here  the  ..    «i|oie 

whole  inference,   that  excludes  the  after-bom  childj  is  the    i^gAeies  not 

circumstance  of  a  dbtribution  being  necessary  ex  vi  iermir  distribaUUe 

noi'um  tHl  a  year  aftet 

(81)  I  Fei.  210.  (82)  Cro$bU  v.  Macdoual,  post,  Vol.  IV,  610.    IcsUfcrti 

death. 


IdB 
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Hill 

V. 

Chapman. 


Mhmi  upon  the  death :  but  it  is  not  necessary  ex  id  ierfm- 
norum  till  a  year  after.  ElUson  v.  Airey^  which  I  have  oflten 
had  occasion  to  consider,  went  upon  a  refinement ;  but  cannot 
now  be  shaken  (  83  )< 


(83)  Heath  v.  HedtK  ^  Atk. 
121,  where  the  cases  are  col- 
lected by  Mr.  Sanders.  Coteman 
T.  Seymour^  1  Ves.  209.  Horsley 
T.  Chahner,  2  Ves.  83.  Post, 
Sjftencer  v.  Bullock^  Vol.  II,  687. 
Taykr  v.  Langford^  Bosie  t. 
Praii,  III,  119,  730.  Corbyn  t. 
JVeiic4,  IV,  418.  MiddieUm  r. 
Meuenger,  Mills  t.  Norris^  V, 
136,  335,  and  the  note  in  p.  140. 
€hdjrejf  r.  JDoott ,  £ami«^lDii  v. 
7KifnMi,.VI,  43,  345.  VIII, 
880.  WkithreadY.  Lord  St.  John, 

X,  152.      Oilberi  v.  Boorman, 

XI,  238.  i7]f^Ae«  f.  Hujihes, 
Bamdson  r.  Dallas,  XIV,  256, 
576.  Walker  t.  S^Aore,  XV,  122. 
Dejfiis  T.  Goldschmidt,  XIX, 
666,  and  the  note  568.  Smith  * 
y.  Streatjield,  Mogg  r.  Mogg, 
lilfer.  358,  417,  654.     ^Mer. 


382.  1  folZ.  if  Beat.  483,  485, 
CVtme  v.  OdelL  Seott  y.  Bar- 
woodf  i  Madd.  332.  Browme  r. 
Groombridge,AMadd.49b.  Bui- 
cheson  v.  Janes,  2  Madd.  124, 
7«6&t  T.  Carpenter,  1  Jfodil.  290. 
The  distinction  appears  to  be, 
that  a  legacy  to  the  childreD  of 
another  person  is  confined  to 
children  living  at  the  testator's 
death,  the  period  of  distribution, 
mdess  a  fatare  period  seeni»  in- 
tended ;  as  if  a  preTions  n^ 
terest  for  life  is  interposed ;  and, 
if  the  children  are  to  take  at  a 
particnlar  age,  the  attainment  of 
that  age  by  one  fixes  the  propoi^ 
tions ;  and  children,  bom  after- 
wards, are  necessarily  excluded: 
Presoott  V.  Long,  post,  Vol.  II, 
600 ;  XIX,  570.  Ckrtis  r. 
6  Madd.  14. 


ITOl.  KAYE  V.  POWEL. 

Bee.  lAth. 
Trastees,  who  rpRUSTEES  joined  with    a    remainder-man    to    put    his 
joined  with  re-  mother,  who  was  tenant  for  life  of  the  estate  under  the 

mainder-man  ^^^^^^  ^^^  ^f  possession ;  and  they  went  round  together  to 
^  ^^l^l^f^  *®  tenants ;  and  desired  them  not  to  pay  her  any  more  rent 
lifo  not  excns-  '^^  trustees  produced  evidence  of  subsequent  failures  of 
ed  from  inak«    tenants,  &c.  which  occasioned  a  deficiency  in  the  rent. 

ing  good  the 
whole  rent  re- 
senred  by  sub- 
sequent acci- 
dental defici- 
encies.  • 
Inquiry  directed  as  to  the  interference  of  remsinder-man. 


Mr.  Mangfield  and  Mr.  Graham,  for  the  Trustees 
Admitted,  that  they  had  acted  improperly ;  but  said,  that 
the  subsequent  events  ought  to  be  taken  into  consideration; 

and 
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and  that  they  ought  only  to  be  compelled  to  make  good  what  1791. 

would   have  been  the  actual  receipts  of  the  tenant  for  Ufe,  Kayk 

supposing   she   had  continued  in  possession,  not  the  actual  t^, 

rent  reserved ;  that  as  there  was  no  IcUa  culpa  in  the  trus-  Powel, 
tees  so  as  to  draw  on  them  severe  censure,  the  Court  would 
inquire  into  the  reality  of  the  transaction. 

Lord  Chancellor. 
The  conduct  of  these  trustees  cannot  be  justified ;  and  this 
Court  cannot  sit  by,  and  see  them  act  in  such  a  manner. 
After   they  have  actually  ejected  their  cestuy  que  trust  by 
collusion  with  the   remainder-man    the  question  is,  whether 
the  rule,  by  which  I  am  to  restore  the  cestuy  que  trust,  is, 
what  the  estate  might  possibly  have  been  let  for  and  have 
produced  afterwards,   (for  which  I  must  enter  into  all  that 
discussion)  or  whether  I  should  not  take  it  up  the  shortest 
way  by  saying,  that  it  was  the  fault  of  the  trustees  to  meddle 
with  the  business  at  all ;  and  therefore  they  must  make  it  good 
according  to  the  terms  of  the  contract.     I  think,  if  people 
will  totally  turn  another  out  of  possession  of  ^  an  estate  let      [  ^409  ] 
for  a  certaiti  simi,  my  business  is  not  to  inquire  into  subse- 
quent circumstances ;  but  whether  that  is  not  the  sum,  fVom 
the  receipt  of  which  the  party  was  turned  out.     The  true 
rule  is  to  make  them  pay,  what  the  tenants  are  bound  to  pay. 
Liet  the  Master  compute  the  loss  according  to   the  leases 
existing  at  the  time ;  and  also  inquire,  in  what  manner  the 
remxunder-man  interfered  with  the  trustees  in  taking  away  the 
possession  from  his  mother  during  her  life. 


ANONYMOUS.  ^'^• 

Jan.  leiA. 

A  FTER  answer  a  motion  was  made  for  Defendant,  that   After  answer 

Plaintiflf  should  name   a   new  next  friend  of  sufficient  Pontiff  n®^ 

ability  to  pay  costs.      It  was  supported  by  affidavits  stating,  compelled  to 

that  when  the  answer  was  put  in,  Defendant  had  not  found        .^  .     , 

•  '^         '  next  friend  oq 

out  the  next  friend,  who  now  tiumed  out  to  be  a  woman  worth  n^javit    that 
nothing;  and  supported  by  theatrical  charity.  slie  ^^^s  worth 

nothiDg,  and 
not  foand  till  after  answer;  contradicted  by  her  swearipg  to  44/.  a  year. 
Defendant  ought  not  to  have  answered ;  bat  should  have  said,  he  could  • 
not  find  her. 
Vol.  I.  FF 


400 


CASES  IN  CHANCERY. 


1792.  Mr.Abbottj  for  the  moticm  admitted,  that  the  rule  Idd 

Anonymous    ^^^"^  ^y  ^^^ Hardwicke  in  Meliorucchy  v.  MeUorucchy^  2  Ves- 

34,  as  to  the  cases,  in  which  Defendant  might  require  security 
for  costs,  was,  that  the  application  should  be  made  before 
answer,  if  the  circumstances  were  known. 

On  the  other  side  were  produced  affidavits,  stating  that  the 
next  friend  had  a  clear  income  of  44/.  a  year :  and  denying 
that  she  had  ever  received  or  solicited  any  charitable  support. 


[  ^410  ] 


Next  friend 
cannot  sue  in 
forma  paupc' 
ris;  but  ought 
not  to  be  dis- 
charged for 
poverty :  dan- 
gerous to  dis- 
place   him ; 
though  per- 
haps there 
may  he  a  case 
gross  enough 
for  It 


Lord  Chancellor* 
The  Defendant  has  a  more  satisfactory  account  now,  dun 
he  had  at  first.  That  circumstance^  that  he  could  not  find 
her,  would  have  been  a  better  ground,  than  that  he  ha» 
found  her  with  such  an  income.  But  I  doubt  about  the 
original  motion.  I  doubt,  whether  a  next  friend  ought  to 
be  discharged  on  account  of  poverty  more  than  a  prinei]ML 
The  principle,  upon  which  a  Plaintiff  if  poor  would  not  be 
deprived  of  the  opportunity  of  applying  here  for  justice,  is 
similar  to  that  of  getting  a  ^next  friend  to  sue.  Suppose  an 
in&nt  had  a  £sither,  who  is  the  natural  firiend  to  sue  for  him, 
would  the  Court  refuse  to  hear  that  &ther?  But  here  Defen* 
dant  need  not  have  answered,  but  should  have  said,  he  had 
taken  pains  to  find  out  the  next  friend,  and  could  not.  I  do 
not  incline  to  put  the  Plaintiff  under  the  necessity  of  nnming 
another.  It  is  very  clear,  a  next  friend  would  not  be  aDowed 
to  sue.in/ormd  pauperis  (84).  Suppose  they  cannot  get 
another :  I  must  dismiss  the  bill  with  costs  against  the  preB&A 
next  friend,  because  she  cannot  prove  herself  to  tlie  satisfibo* 
tion  of  the  Master  to  be  able  to  pay  them*  But  Defendant 
ought  to  have  applied  at  first;  for  then  he  would  have  had 
a  much  better  case.  I  think,  it  is  very  dangerous  to  displace 
a  next  friend ;  though  perhaps  a  case  may  be  gross  enough 
for  it.  But  here  every  thing  is  in  favour  of  the  next  friend^ 
who  swears  affirmatively,  that  she  has  44/.  a  year :  while  the 
Defendant  only  swears  negatively. 


The  motion  was  refused  (85). 

(84)  Nor  an  executor,  <&c. 
ParoiUse  v.  Sheppard,  1  Dick> 
136.  Beamed,  on  Costs,  124. 
Appendix,  No.  21. 


(85)  in  what  cases  tbe  next 
friend  will  be  changed,  see  post, 
IVitts  V.  CampbeU,  Vol  XII, 
493,  aod  tbe  note. 


CASES  IN  CHANCERY.  410 


HABERGHAM  v.  VINCENT.  ^^^"-• 

Jan.  31  sf. 
i^N   the  5th  of  October  testator  by  will,  executed  in  the     Devise,  pro- 
presence  of  three  witnesses,  limited  particular  estates  to  P®"^  attested, 
trustees,   with  directions   to    convey  according  to  the  trusts  *^     ***       P 
specified;  and  concluding  with  a  remainder  to  such  trusts  as  -gm^ijjjg-  ^* 
he  by  any  deed  should  appoint.     The  next  day  by  deed,  ^^^^  trusts  as 
attested  by  two  witnesses,  he  appointed  the  rest  of  the  uses;  testator  sbould 
the  last  of  which  was  to  the  right  heirs  of  the  trustees  or  the  by  any  deed 
survivor.     All  the  preceding  limitations  having  failed,   the  appoint:  whe- 

fee  was  claimed  by  the  surviving  trustee  (86).  **^®'   '*"^  ^ 

would  pass  by 

^      .  ^  the  deed  of 

Lard  Chancellor.  appointment 

The  queittion  with  regard  to  the  conveyance  to  these  trustees  ^^q^  ^q  \^^ 
cannot  arise,  until  it  is  decided,  whether  the  deed  under  the  upon  a  case, 
circumstances  carries  any  iiitel^st  in  the  land.    It  was  properly  stating  the  da- 
argued,  that  the  will  had  not  raised  any  estate  to  any  person ;  v"«  to  be  ta 
and  that  at  the  death  of  the  testator  the  estate  was  wholly  ^*^^ 
*  untouched  by  the  will.     If  it  opejaies  at  all  in  this  case,  it      [  ^411  ] 
must  be  directly  by  way  of  disposition.    In  respect  of  that  the 
oatside,  to  which  the  argument  by  authority  and  example  has 
been  able  to  go,  is^  that,  where  a  man  devises  to  trustees  to 
pay  debts,  debts,  oc^tracted  after  the  date  of  the  devise,  have 
been  in  this  Court  made  ti  eharge.    The  generality  of  the  word 
*^  debts"  has  served  as  a  foundation  for  that.    The  same  thing 
has  obtained  as  to  legacies :  and  k  iis  now  the  settled  course  of    Land  devised 
the  Court,  that  where  a  man  devisies  in  trust  to  pay  debts  and  in  trust  to  pay 
legacies,  whether  they  exist  at  the  time  of  the  devise,  or  in  ^®^^  *°^  ^®* 
any  way,  that  th^  Ecclesiastical  Court  vrfH  establish,  it  is  sufB-  gacies,  charg- 
cient  to  create  a  charge.    The  analogy,  arising  upon  those  tw6  . u  *  *u   -d    i 
cases,  is  the  utmost,  to  which  the  argument  proceeds  in  point  g||^(|cgi  Court 
of  authority.     There  are  cases,  not  contradicted  either  at  the  would  esta* 
bar  or  by  the  Bench,  in  which  it  is  said,  that  if  a  man  charges  blish. 
an  estate  with  a  sum  of  money,  reserving  to  himself  the  right 
of  saying,  how  it  shall  be  disposed  of,  he  may  dispose  of  it 
without  a  will  executed  in  the  presence  of  three  witnesses. 
That  has   been  asserted,    but   never    decided   in   any  case, 

that 

(86)  The   case   is    stated    at  large    in  the  subsequent  report, 
post,  Vol.  II,  204. 
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Habergham 

V. 
VlNCBNT. 


Deeds  tesU'^ 
meDtarj  in 
their  natore 
often  required 
to  be  proTed 
as  snch. 
[  ♦^g  ] 


that  I  know:  so  it  is  not  an  authority.  The  operati0ii 
of  a  deed  upon  a  will  is  found  in  the  only  case  upon  the 
subject,  Metham  v.  the  Duke  of  Devonshire ^  1  P.  Will.  529, 
but  that  was  a  will  of  personal  estate.  The  deed  was  exe»- 
cuted  in  this  Court:  and,  if  the  report  is  correct  (87), 
these  obsenrations  arise  upon  it:  first,  that  it  was  consi^ 
dered  in  this  Court  as  a  deed ;  and,  being  so,  the  will  waa 
deemed  to  operate  upon  it  e&formd.  That  is  a  peculi- 
arity; for  the  will  at  the  execution  of  that  deed  was  nothing; 
therefore,  supposing  it  to  operate  as  a  deed,  and  that  was 
considered  as  the  basis  of  it,  the  Court  will  even  in  that  case 
go  a  great  way  to  establish  this  principle ;  that  a  will,  though 
it  does  not  operate,  or  move  the  interests  of  the  testator  in  his 
life,  yet  is  sufficient  some  way  or  other  to  give  to  the  deed  that 
ejBTect,  it  owes  entirely  to  the  wilL  But  I  suspect,  if  that  case 
is  examined^  so  will  turn  out,  that,  being  a  devise  of  personal 
property  only,  that  deed,  which  i»  in  its  own  nature  testa- 
mentary, was  proved :  and  there  are  a  number  of  cases,  where 
such  deeds  are  required  to  be  proved  as  testamentary.  At  alt 
events  that  case  falls  short  *  of  this ;  because  a  deed,  exe- 
cuted in  the  presence  of  two  witnesses,  was  more  than  was  ne- 
cessary, if  they  had  gone  to  the  proper  tribunal ;  and  it  was  oidy 
personal  estate.  But  this  is  a  question  perfectly  new ;  and 
must  cover  all  other  cases  both  at  law  and  in  equity  upon  wills; 
and  it  is  not  proper  to  make  a  decision  upon  that  bead  in  a 
totally  new  case.  Therefore  a  case  should  be  made,  stating  it 
to  be  a  devise  to  uses,  not  to  trusts,  sknilar  to  what  Lord  Talboi 
once  did  (88),  and  then  stating  the  question,  whether  thai 
deed  woiUd  be  sufficient  to  govern  the  uses;  which  would 
bring  that  question  before  the  Court.  If  that  is  decided  against 
the  will,  the  consequence  is  plain,  and  will  dispose  of  the 
whole  case :   if  otherwise,  then  and  then  only  will  arise  the 

question 


(87)  See  the  diflTerence  be- 
tween the  report  and  the  extract 
from  the  Register's  book  in  the 
4th  ediUoo  of  P.  Will,  -Accord- 
iDg  to  the  report  the  question, 
whether  children  born  after  the 
will  was  made,  but  living  at  (he 
execution  of  the  deed^  should 


take,  was  negatived,  because  the 
deed  was  to  be  taken  as  part  of 
the  will :  by  the  Register's  book 
they  were  held  to  be  entitled  for 
the  same  reason. 

(88)  Sabbarton  v.  Sabbariom^ 
For.  250.  And.  335.  3  T.  H.  140. 
4  T.  R.  7W. 
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question  as  to  the  estate  given  to  the  trustees ;  into  which  I  171>2. 

will  not  enter  now.     The  proper  thing  now  is  to  have  that  case   ^    **"^^ 


made^  and  to  reserve  farther  considerations  upon  it 


On  the  14th  otMay^  1792,  an  addition  was  on  motion  made 
to  the  case  to  be  sent  to  law,  in  order  that,  if  the  Court  should 
decide  in  favor  of  the  deed,  they  should  also  certify,  whether 
the  deed  and  will  are  to  be  considered  as  one  instrument. 

The  foundation  of  that  application  was,  that,  though  the 
estate  to  the  trustee  should  be  void  as  a  contingent  remainder 
on  account  of  the  failure  of  the  particular  estate,  yet  the  limi- 
tation to  trustees  with  directions  to  convey  would  support  it  in 
ie9uity(89). 

(89)  Post,  Vol.  II,  204. 


ViNCKNT, 


1702. 

DELMARE  v.  ROBELLO.  ^^^  M. 

3Bn>,C.C.444. 
*T^ESTATOR  in  1785  bequeathed  the  residue  of  his  estate    TesUtor  de- 

in  trust  to  pay  the  interest  for  life  to  all  the  children  of  vised  to  all  the 

his  two  sisters  Reyne  and  Estrella:  in  case  of  the  death  of  any  children  of  his 

their  issue  to  have  their  respective  shares ;  with  benefit  of  sur-      "J  sisters  A. 

vivorship  for  want  of  issue;  and  over,  in  case  the  survivor  ,         i' r  * 
...  .       .  long  before 

should  die  without  issue.    The  testator  died  in  1789,  leaving  j^^^  ^^  ^^ 

three   sisters;  Reyne,  who  was  never  married,   but  in  1757  will  changed 

changed  her  religion  from  the  Jewish  to  the  Roman  Catholic  from  the  Jew» 

persuasion,  became  a  professed  nun,  and  was  baptized  by  the  wA  to  the  Ro^ 

name  of  Maria  * Hieronyma,  and  lived  at  Genoa, •  Estrella,  r»4i3i^^"* 

and  Rebecca,  who  were  married,  and  lived  at  Leghorn.    Re^  ^  ,.  /^^^^ 

becca  had  several  children,  who  brought  the  bHl  against  the  u    I:    J  u 

trustees  claiming  upon  the  ground,  that  the  testator  intended  ^^^  name  and 

Rebecca,  when  he  named  Reyne.  In  support  of  it  they  offered  became  a  pro- 

parol  evidence  of  the  circumstances ;  in  addition  to  which  one  fessed  nan  at 

witness  swore,  that  the  testator  had  said,  when  he  ihade  his  Genoa.    Bill 

will,  that  he  meant  and  was  about  to  provide  for  the  children    ^  ^®  ^""* 

of  his  sisters  at  Leghorn.     The  introduction  of  parol  evidence    /f  ^,  ^  .    '  * 
,,,w^,,  tlurd  sister 

was  opposed  by  the  Defendants.  ,.  .        .  ,   ^ 

at  Leghorn^ 
upon  ground  of  mistake  in  testator,  and  evidence  of  iutent  to  provide  for 
his  sbters  at  Leghorn,  dismissed. 
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Delmare 

V, 
ROBELLO. 


SoUcUor  General  and  Mr.  Fanblanque,  for  Plaintiff's. 
This  Court  will  permit  a  mistake  of  this  kind  to  be  set  right 
by  parol  evidence :  Bradwin  v.  Harpur,  Amb.  374,  Parsons  v. 
Parsons {90),  in  this  Court,  8th  February ^  1791;  testator  de- 
vised in  trust  to  pay  75L  a  year  to  his  brother  Edtoard  Parsons 
for  Ufe,  and  afterwards  among  his  children.  At  the  date  of 
the  will  the  testator  had  only  one  brother,  named  Sanmel^  who 
had  children.  Some  years  before  he  had  a  brother  named 
Edward y  who  was  dead (91)  at  the  date  of  the  will;  and  the 
testator  had  been  in  the  habit  of  calling  iS'a97i«^/  by  the  name 
o(Ned.  Parol  evidence  of  these  circumstances  was  admitted. 
In  this  case  testator  could  not  mean  Reyne,  who  had  many 
years  before  changed  her  name  for  another,  which  would  be 
her  legal  name  according  to  Co.  LitL  3,  a.  She  never  could 
be  married ;  and  it  was  full  as  unlikely,  that  he  meant  by 
Reyne  Maria  Hieranyma  as  Rebecca.  He  meant  to  provide 
for  a  sister  having  a  family.  The  principle  of  the  Court  in 
Parsons  v.  Parsons  was  to  inquire,  what  the  testator  meant, 
by  what  he  inserted  in  his  will.  Suppose  the  testator  had 
given  this  interest  to  Reyne  herself;  she  must  have  made  ont 
by  parol  evidence,  that  she  was  the  person  meant ;  and  if  she 
as  Plaintiff  would  have  been  obliged  to  bring  evidence,  dbat 
she  was  the  person  meant,  because  her  name  was  fbrmeriy 
Reyne,  that  evidence  would  be  liable  to  be  rebutted. 


[  ♦414  ] 


Lord  Chancellob. 
Suppose  Maria  Hieronyma  had  changed  her  xnind ;  and 
had  escaped  into  this  country;  and  had  married,  and  left 
children  *  notwithstanding  her  vow ;  and  that  those  children 
were  standing  here  to  contest  the  point?  What  must  be  done 
in  that  case? 


For  Plaintiffs. 
I  must  have  insisted,  that  they  could  not  take ;  and  should 
have  succeeded,  if  I  could  have  made  out,  that  testator  did 
not  mean  to  give  to  the  children  of  her,  coming  over  in  that 
manner,  and  having  children  notwithstanding  her  vow.  The 
declarations  are,  that  he  meant  to  provide  for  the  children 
of  his  sisters  at  Leghorn. 

(90)  Ante,  266.   See  the  note,        (91)  And  his   children  had 
267.  other  legacies  under  the  will. 
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Mr.  Lloyd  and  Mr.  Unch^  for  Defendants. 
This  is  no  evidence  of  such  intention  in  the  testator,  as  has' 
'been  contended :  nor  can  it  be  read.  By  the  bequest  to  all 
the  children  of  these  two  sisters  any  children  bom  at  the 
making  of  the  will,  and  before  his  death,  would  be  entitled : 
and  if  after  making  the  will /i^yne  had  had  children,  they 
could  not  be  excluded.  Here  is  a  person  mentioned,  who 
fully  answers  the  description.  The  cases  cited  are  not  appli- 
cable. In  Parsons  v.  Parsons  there  was  no  such  person  in 
existence  as  the  legatee  named ;  that  is  one  case,  in  which  the 
Court  admits  evidence.  Another  is,  where  there  are  two  per- 
sons of  the  same  name  and  description.  Another,  where  there 
is  a  bequest  to  a  person  by  a  wrong  name ;  but  there  is  some 
addition,  which  ascertains  the  person  intended.  That  was  the 
•case  of  Bradwin  v.  Harpur;  at  the  end  of  which  case  the 
reporter  observes,  that  there  was  a  sufficient  description  inde- 
pendant  of  what  was  mistaken ;  and  it  went  upon  that.  In 
Beaumoni  v.  Fell,  2  P.  Will.  142,  great  stress  was  laid  upon  the 
circumstance,  that  there  was  no  such  person  as  the  person 
named :  here  there  is  a  person  sufficiently  named.  This  is 
not  a  latent  ambiguity ;  but  b  like  the  case  in  thb  Court, 
vrhere  testator  gave  to  the  son  and  daughter  of  a  person 
without  naming  them ;  and  he  had  several  sons  and  only  one 
daughter ;  the  daughter  took  the  whole ;  and  the  Court  would 
not  let  in  parol  evidence  to  shew,  which  of  the  sons  was  in- 
tended: Dowsei  V.  Sweet,  Amb.  175.  Though  that  circum- 
stance of  refusing  parol  evidence  is  not  taken  notice  of  in  the 
report,  yet  from  a  manuscript  note  it  appears  to  have  been 
30;  and  the  devise  to  the  sons  was  void  for  uncertainty. 


1702. 


Dblmarb 

r. 

JROBBLLQU 


Reply. 
Bradwin  v.  Harpur  establishes  this ;  that  parol  evidence  was 
let  in  to  shew  against  express  words,  that  the  person  intended 
was  not  the  grand  niece  of  the  name  of  Anne,  but  Mary,  be- 
cause the  latter  happened  to  be  alive,  the  former  dead,  at  the 
time  of  making  the  will.  In  Parsons  v.  Parsotts  no  such  per- 
son as  was  named  existed  at  the  time ;  so  here  there  is  no 
such  person  as  Reyne.  In  that  case  the  testator  had  formerly 
a  brother  named  Edward;  and  there  was  no  evidence  to  sliew, 
be  knew  Edward  wab  dead ;  and  the  facts,  that  he  was  dead, 

and 


[415] 
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Dblmare 

V. 
B.OBELLO. 


Latent  ambi- 
gnitj  produced 
and  dissolved 
by  parol;  bat 
parol  never  ad- 
mitted on  pa- 
tent ambiguity. 
Bequest  to 
the  son  and 
daughter  of 
one,  who  has 
several  sons: 
latent  ambi- 
guity. 


[  ^416  ] 
Jifame  given 
on  profession 
in  a  convent  is 
not  meant  for 
the  rest  of  the 
world :    but 
former  name 
continues. 
Name  of  con- 
firmation is  the 
real  name. 


and  the  other  living,  were  coDected  dehors  the  will  |  snd  in 
this  case. as  well  as  in  that  there  is  a  latent  ambiguity. 

Lord  Chancellor. 
This  is  evidence  offered  to  explain  a  will  in  ibia  form ; 
"  I  give  to  the  children  of  my  sister  Reyne:**  and  the  ambi- 
guity is  said  to  be,  that  though  her  name  had  been  Reyne  so 
as  to  answer  the  description,  yet  before  the  date  of  the  will 
she  had  by  becoming  a  professed  mm  acquired  the  name  of 
Maria  Hteronyma^  which  consequently  does  not  answer  the 
description.  In  both  the  cases  cited  for  the  Plaintiff  there 
were  besides  the  mere  fact  of  the  parties  being  dead,  articIeB 
of  description ;  and  those  articles  of  description  were  inapj^ 
cable;  and  therefore  a  doubt  arose,  whether  the  whole  of  that 
description  would  suit,  the  person.  From  the  moment  that 
latent  ambiguity  is  produced  in  the  only  way^  in  which  it  can 
be  produced,  namely,  by  parol  evidence,  it  must  be  dissolved 
in  the  same  way ;  which  has  always  been  the  govemmg  prin- 
ciple. But  there  is  no  case  for  admitting  parol  evidence  to 
shew  the  intention  upon  a  patent  ambiguity  upon  the  face  of 
the  will  (92).  It  is  almost  impossible  to  say,  that  if  there  is 
a  bequest  to  the  son  and  daughter  of  one,  who  at  the  time 
of  the  bequest  has  four  sons  and  a  daughter,  there  is  not  such 
a  dissonance  between  the  state  of  the  facts  and  of  the  bequest 
as  to  let  in  satisfactory  evidence^  that  one  son  was  meant ;  for 
it  is  clear  he  meant  one.  It  is  within  all  the  rules  of  latent 
ambiguities;  therefore  I  fancy,  the  Court  in  that  case  of  Dom* 
Met  v.  Sweet  went  upon  the  ground,  that  the  evidence  was  not 
sufficient  to  shew  the  intention ;  and  then  it  became  uncertain. 
To  decree  for  the  Plaintiffs  in  this  cause  would  go  far  beyond 
any  decided  case,  and  would  be  very  *  dangerous.  First,  as  to 
this  name :  it  is  well  known,  that  it  is  part  of  the  profession 
and  separation  from  the  world  to  give  a  conventual  name.  It 
is  the  policy  of  the  thing.  But  I  apprehend,  that  conventual 
name  is  not  meant  for  the  rest  of  the  worjd :  but  the  former 
name  continues,  and  by  that  they  are  always  spoken  of.  If 
the  fact  was,  that  a  child  was  confirmed  at  seven  years  old 
by  another  name,  it  is  the  received  law  of  the  country,  that 
the  name  of  confirmation  is  the  real  name.    The  testator  has 

exprcs:sed 
(02)  Ante,  259. 
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eKpressed  himself  so  largely,  that  he  does  not  seem  to  have 
thought,  whether  they  had  children  or  not;  but  intended  to 
give  to  all  possible  children  without  adverting  to  any  parti- 
cular children,  or  to  the  circumstance  of  their  having  or  not 
having  any.  He  took  no  notice  of  the  situation  of  these  two 
sisters  at  Leghorn^  nor  of  that  of  the  other.  I  am  not  satis- 
fied, that  if  he  knew,  that  he  had  a  sister  named  Rebecca  at 
Leghorn  with  a  number  of  children,  he  meant  to  provide  for 
her  family;  for  if  so,  he  would  have  named  her  by  her  right 
name.  There  is  no  idea,  that  he  did  not  know  her  right 
name.  To  decree  for  the  Plaintiff  would  be  very  dangerous ; 
therefore  I  am  afraid,  I  must  dismiss  the  bill.  However  I  will 
not  say  so  now ;  but  will  think  of  it. 
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Delmarb' 


V* 


ROBBLLO. 


A  few  days  after  the  bill  Wias  dismissed. 


WEYMOUTH  V.  BOYER. 


1792. 
Feb.  10<A.* 


Mr.  Justice  Buller,  for  the  Lord  Chancellor. 

T^RYANT  and  Tetokesburff^   merchants   in  partnership  at    A*  agreed  to 

Philadelphia^    were    indebted   to  Weymouth.    Bryant^  »eU  goods  to 

)>eing  arrived  in  England  for  the  purpose  of  disposing  of  -^*  ^  ■>«  ac- 

coanted  for  in 

**^'^'  part  of  a  debt 

to  B. :  C,  with  notice  agreed  to  sell  the  goods  as  factor :  not  allowed  to 

retain  for  a  debt  to  him  from  A. 

Property  in  a  cargo  transferred  by  bill  of  sale  signed  by  vendor  and 
vendee :  bat  by  a  new  agreement  signed  by  them  before  they  parted,  that 
it  sball  be  sold  and  accoanted  for  by  the  factor  for  render,  it  is  redoced 
to  agreement,  and  therefore  remedy  in  Equity. 

Where  there  may  be  remedy  at  Law,  yet  if  doubtful  or  diflScnIt,  Eqoity 
will  hold  jurisdiction.  Joint  owner  not  necessary  jparty  to  bill  against 
factor  on  a  demand  against  the  other  moiety,  Defendant  having  kepf 
separate  accounts,  and  admitted  the  produce  of  that  moiety  to  >be  in  Us 
possession. 

A.  stated  by  books  in  evidence  for  Defendant  to  be  a  merchant  abroad, 
^nd  one  witness  swearing  he  knew  him  late  a  merchant  abroad,  and  no 
pvidcQce  of  his  return,  sulG^ieutly  proved  out  of  the  jurisdiction,  as  would 


4l«« 
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Vbymovth 

.  BOYEB. 


[  ^417  ] 


1792.         ^  ccurgo,  oonoisting  of  tobacpo,.  deer  skins,  and  pipe  staveii 

one  moiety  of  which  belonged  to  him  and  Tewkesbmy,  the 

.other  to  Bichants,    Weymouth  upon  the  return  of    a  bill 

unaccepted,    which    had    been    drawn    in    his    fiivour    bj 

.Bryant^  pressed  him  on  account  of  his  debt;   upon  whidi 

Bfyont  agreed  to  sell  Weymomth  45  hogsheads  of  the  tobaooo, 

to  be  accounted  for  by  him  in  part  of  his  demand.     Upoo 

the  Ist  oiJuly^  1785,  an  invoice  was  mutually  signed  with  a 

memorandum,  that  Weymauih  had  bought  45  hogsheads  of 

that  tobacco,  specified  by  numbers:  but,  before  they  parted, 

^Weymouih  proposing  Holder  as  his  factor  to  sell  the  tobacco;, 

JBryant  objected ;  and  it  was  agreed,  that  the  whole  should  be 

sold  by  Williams,  factor  for  Bryant  f  and  an  agreem^it  for 

this  purpose  was  accordingly  signed  by  both.     On  the  4di  of 

July  a  meeting  took  place  at  Bristol,   where  the  ship  had 

arrived,  between  Weymouth,  Bryant,  and  Williams;    and  an 

order  to  the  Captain  to  deliver  the  tobacco  to  Williams  and  Co. 

was  signed  by  both  parties.    Weymouth  returned  to  Exeter ^  the 

place  of  his  residence ;  and  after  some  time  not  having  heard 

from  Williams  wrote  to  him  to  inquire  about  the  sale,  to  which 

letter  no  answer  was  given.     Weymouth  wrote  a  second  letter 

expressing  surprize  at  not  having  heard,  whether  the  tobacco 

had  been  sold,  and  what  his  45  hogsheads  would  amount  to, 

or  whether  they  were  to  wait  another  sale ;   desiring  also  to 

know  the  quality,  and  whether  they  would  sell  for  20  or  81 

pence.     To  this  letter  Williams  sent  an  answer,   dated  the 

S2d  of  July,  acknowledging  the  receipt  of  both  letters,  and 

saying,  that  on  account  of  the  new  act  before  the  House  of 

Commons  relating  to  tobacco  he  had  postponed  landing  the 

cargo,  in  hopes  some  advantage  might  be  derived  from  it; 

that  Bryant  was  in  London,  to  whom  upon  his  return  he  would 

deliver  the  letter.    The  cargo  was  afterwards  sold  by  Williams, 

and  produced  above  2000/.    Afler  the  sale  Williams  refused 

to 
be  presumed  at  law ;  and  Defendant  precluded  from  objecting  that  he  was 
not  a  party. 

'    Defendant  examined  as  a  witness ;  bill  dismissed  as  to  him  with  costs. 

Interest  refused  because  not  prayed  by  the  bill. 

TroTer  does  not  lie  for  one  not  having  the  property,  nor  against  one  in 
^possession  under  and  making  sale  by  order  of  the  owner,  for  conversion 
js  thogisi  df  it:  aqd  if  no  conversion  at  the  moment  of  sale,  refusal  after* 
wards  will  not  do. 
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to  account  to  Weymouih^  saying,  the  partnership  of  Bryant         1792. 
^nd  Tewkesbury  was  indebted  to  his  partnership,  and  that  he    Wr^TJI^wj^h 
must  take  care  of  himself  first;  upon  which  Weymouth  brought  p, 

the  bill  against  WilUanM  and  his  partners  and  £rya^  for  a  Boybb* 
discovery  and  account.*  The  bill  charged  Tewkesbury  to  be 
out  of  the  kingdom ;  but  that  did  not  appear  in  proof  other- 
wise than  by  the  books  of  the  Defendant  Tri/2iat9»,  which  he 
produced  in  evidence,  in  which  Bryant  and  Tewkesbury  were 
3tated  to  be  merchants  at  Philadeiphia.  Detendant  Bryani, 
whom  the  Plaintiff  had  examined  as  a  witness,  swore,  that  b^ 
knew  Tewkesbury  late  a  merchant  at  PhiladelpMa.  Williams 
by  his  answer  admitted,  that  when  the  Plaintiff  told  him,  either 
that  he  had  purchased  or  had  agreed  to  purchase  45  hogsheads 
of  tobacco  from  Bryant,  he  might  answer  '*  very  well,**  as  was 
charged  by  the  bill ;  but  insistedi  he  had  no  idea,  that  the 
Plaintiff  had  any  interest  in  this  tobacco,  and  that  he  con- 
ceived the  letters  to  be  mere  impertinence  from  a  man,  who 
Jiad  no  business  to  interferCi  and  as  such  did  not  answer  the 
first ;  but  )ie  admitted,  that  he  wrote  the  answer  to  the  second 
fka  stated. 

Mr.  Mit/ord  and  Mn  Ainge,  for  Plaintiff.  [  418  ] 

If  Williams  had  a  right  to  retain  for  the  debt  due  from 
|;he  partnership  of  Bryant  and  Tewkesbury  to  his  partnership, 
^e  ought  to  have  disclosed  that  in  his  letter.  But  that  was 
fiok  after-thought.  If  he  waj»  entitled  to  retain  for  any  things 
he  could  only  retain  for  the  sum  due  before  this  transaction ; 
and  it  is  very  immaterial,  whether  he  can  or  cannot  with  re- 
3pect  to  that  sum :  but  it  is  impossible  for  him  to  retain  for 
any  debt  accrued  after  those  letter3(93).  Even  supposing 
)ie  could  for  the  whole  sum  alleged  to  be  due,  there  will  still 
})e  a  balance  besides  the  produce  of  the  rest  of  the  cargo. 

Solicitar  General,   Mr.  Mansfield,  and  Mr.  Stanley,  for 
Defendant  Willictms. 
Defendant  is  entitled  to  retain,  unless  a  legal  or  equitable 
^tle  appears  in  the  Plaintiff.    One  objection  to  the  biU  is,  that 

it 

.  (93)  The  debt,  doe  from  Bryant  and  Tewkesbury  to  Williams 
and  Co.  before  the  iransactioD  witb  the  PlaintiflT,  was  for  the 
plaintiff  stated  at  235/.  and  (of  the  Defendant  at  700/. 
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it  is  a  bill  for  discovery  purely;  and  if  it  is  a  bill  for  dis- 
covery, upon  the  effect  of  which  discovery  Plaintiff*  can  bring 
an  action,  he  ought  to  pay  for  it.  Suppose  the  tobacco  had 
not  been  sold ;  upon  those  facts  they  had  only  to  bring  Wk 
action  of  trover  for  it.  Qn  the  other  hand  supposing  it  solds 
and  that  Defendant  had  undertaken  to  account  for  the  pro- 
duce, they  might  have  brought  an  action  for  money  had  and 
received  for  the  produce;  and  then  this  is  only  a  bill  fcr 
discovery ;  to  which  a  prayer  for  relief  is  added,  when  the 
only  relief,  they  can  have,  is  a  verdict,  if  they  can  satisfy  a 
jury,  that  the  Pldntiff  had  a  property  either  in  the  tobaoo» 
or  its  produce.  Plaintiff  had  nothing  to  do  but  to  ask  Wlir 
Uams  the  amount  of  the  produce  and  'of  his  debt,  and  to 
bring  an  action  for  the  siurplus.  This  is  upon  the  principle 
stated  for  Plaintiff,  that  he  is  at  all  events  entitled  to  the 
surplus  above  the  debt  to  WiUiams.  There  can  be  no  decree 
against  Bryant :  for  this  bill  proceeds  upon  the  principle,  that 
the  property  was  transferred  by  him  to  WiUiams  ^  which 
supposes,  that  Bryant  has  no  interest  in  the  question :  if  he 
has,  then  there  is  a  formal  objection,  that  Plaintiff  camKit 
have  a  decree  against  a  Defendant,  whom  he  has  examined 
as  a  witness.  Another  objection  to  this  bill  is,  that  po^ 
sons  are  wanting,  who  must  be  parties,  before  the  account  can 
*  be  directed ;  namely,  Richards  and  the  other  partner  of 
Bryant;  for  the  account,  WiUiams  is  to  yield,  must  be  a  joiot 
account  to  them.  Tewkesbury  is  charged  to  be  out  of  the 
kingdom:  but  that  is  neither  proved  nor  admitted;  and  eren 
if  that  ia  the  case,  he  is  a  necessary  party.  There  are  many 
instances,  that  causes  must  be  stopped,  if  necessary  parties 
cannot  be  got  to  appear.  A  joint  owner  of  this  property  has 
such  an  interest  in  the  account,  that  they  cannot  go  on  without 
him.  So  in  cases  of  mortgage,  where  persons  have  an  interest, 
causes  are  often  obliged  to  stand  over;  and  if  such  parties 
will  not  put  in  their  answers,  it  is  unfortunate ;  but  the  Court 
cannot  go  on,  till  they  will  allow  their  names  to  be  put  upoo 
the  record.  Richards  is  entitled  to  an  undivided  moiety  of 
every  parcel  of  tobacco ;  and  is  therefore  a  most  important 
party  to  contest  this  point ;  that  Bryant  had  no  right  to  con- 
sign to  his  own  particular  debt  any  specific  part  of  this  cargo. 
The  only  evidence  is  that  of  Bryant^  whose  answer  and  depo- 

sitimis 
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sitions  are  contradictory  (94).  Besides  the  depositions  of  a 
single  witness  have  never  been  in  this  Court  the  foundation  of 
a  decree  against  the  denial  of  a  fact  by  answer  (95).  The  less 
the  amount  of  the  debt  to  Williams  and  Co.  at  the  time  of  the 
transaction  with  the  Plaintiff^  the  stronger  it  is  for  Defendants; 
for  upon  that  ground  it  may  be  argued,  that  they  advanced 
their  money  on  the  credit  of  this  tobacco;  but  in  the  other 
case  it  might  be  said,  they  applied  it  to  their  own  debt.  This 
b  like  a  suit  by  residuary  legatees  or  next  of  kin.  All  persons 
interested  must  be  before  the  Court.  At  any  rate  Plaintiff 
can  only  have  the  bill  retained  for  a  year  with  Uberty  to  bring 
an  action.  He  might  have  had  the  common  relief  of  a  prin- 
cipal against  his  broker  at  law ;  and  if  he  had  wanted  a  dis- 
covery, he  might  have  had  that;  but  the  bill  would  have 
been  short;  and  he  must  have  paid  for  it. 


1792. 

Weymouth 
r. 

BOYER* 


Mr.  Steele f  for  Defendant  BryaaiU. 
The  bill  must  be  dismissed  as  against  Bryant  with  costs. 
That  is  the  invariable  rule  of  the  Court,  where  a  Plaintiff 
examines  a  Defendant  as  a  witness ;  and  therefore  shews,  that 
he  was  improperly  made  a  party  (96). 

Reply. 
That  rule  is  laid  down  with  too  much  latitude.  It  is  this. 
There  cannot  be  an  adverse  decree  against  a  party,  whom 
Plaintiff  has  examined  as  a  witness ;  but  it  is  the  continual 
practice  to  examine  trustees,  &c.  as  witnesses,  and  to  have  a 
decree  against  them  specifically  to  do  the  very  thing,  they 
prove  is  to  be  done.  A  man  cannot  be  examined  for  his  own 
interest  or  against  it,  because  there  cannot  be  a  decree  for  or 
against  him  upon  his  own  evidence.  The  Plaintiff  must  pay 
Bryant  his  costs;  but  is  entitled  to  have  them  over  against 

the 


(94)  This  afterwards  appeared 
to  be  a  mistake.  It  was  imagined, 
that  Bryant  in  his  answer  and 
depositioDs  spoke  in  coDtradic- 
tory  terms  concerning  a  certain 
paper ;  but  it  tamed  oat,  that  he 
was  speaking  of  two  different  pa- 
pers, namely,  the  invoice,  which 
in  his  answer  he  said  was  not 


prodaced  to  WiUiamt,  and  the 
order  to  the  Captain,  which  in 
his  depositions  he  said  was  de- 
livcred  to  Williams, 

(95)  Post,  Mortimer  v.  Or- 
chard, Vol.  II,  243 ;  and  the 
references,  244. 

(90)  Ante,  294. 
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Hhe  other  Defendants.  This  is  a  case,  in  which  the  iPlaintiff 
may  make  his  bill  either  a  bill  for  discovery  only  or  for  relief 
also ;  and  this  Court  has  a  concurrent  jurisdiction  with  the 
Courts  of  law.  WiUiams  was  factor  as  to  this  tobacco.  For- 
merly an  action  of  account  lay  between  a  principal  and  his 
factor  as  between  merchant  and  merchant ;  in  which  character 
the  factor  was  liable.  But  this  Court  has  long  assumed  juris- 
diction on  account  of  the  difficulty  attending  th^t  action.  In 
1  Eq,  Cm.  Ab.  5,  it  is  said  in  a  note,  that  by  the  common  kw 
none  could  be  charged  in  accoxmt  but  as  guardian  in  socage, 
bailiff,  or  receiver,  except  in  favour  of  merchants ;  for  wlueh 
are  cited  Co.  Lit.  11%.  a.  and  11  Co.  89,  but  tibat  thouj^ 
8  &  ^Ann.  c.  16,  gives  an  action  of  account  against  the  exe^ 
eutors  and  administrators  of  guardian,  bailiff,  and  receiver, 
and  by  one  joint-tenant  or  tenant  in  common  against  anodief 
as  bailiff  for  receiving  more  than  his  share,  and  between  Adr 
executors  and  administrators,  yet  still  matters  of  account  aie 
thought  more  proper  for  Courts  of  Equity  than  of  Law.  fiut 
Courts  of  Equity  have  exercised  a  discretion  aboat  this ;  and 
have  refused  to  entertain  a  suit,  if  the  matter  could  fimly 
be  tried  at  law.  It  is  a  hard  case,  that  a  party  must  pqr 
for  his  discovery,  if  the  Court  of  Equity  cannot  take  eogni« 
zance  of  the  subject :  but  Courts  of  Equity  say,  where  they 
can,  they  will  make  a  decision  in  the  matter,  and  direct  an 
account.  There  can  be  no  injury  to  Richards;  for  the  De- 
fendants have  distinguished  in  their  accounts  between  him 
and  Bryant  and  Tewkesbury  f  and  have  themselves  divided 
the  funds;  and  kept  separate  accounts;  and  the  Plaintiff 
does  not  desire  an  account  except  upon  the  footing  of  their 
own  accounts.  The  case  of  residuary  legatees  does  not  re« 
semble  this.  The  reason  of  requiring  in  that  case  all  per- 
sons interested  to  be  before  the  Court  is,  that  the  Comt 
must  see  all  the  debts  and  legacies  paid ;  and  *  must  adver- 
tise for  that  purpose,  before  they  can  dispose  of  the  residue. 
But  if  there  are  four  residuary  legatees,  and  one  is  an 
infant,  and  the  executor  has  paid  the  other  three,  upon  a 
bill  by  the  fourth  the  Court  will  pronounce  a  decree  widi- 
out  having  the  rest  before  the  Coiurt.  So  in  the  case  of  a 
bill  by  an  infant  cestuy  que  trust  coming  of  age  it  is  the  con- 
stant practice  to  decree  without  requiring  the  other  cestuy  que 

trusty^ 
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irust,  who  have  received  their  shares^  to  be  before  the  Court.         1792. 

They  do  not  pretend,  that  Richards'^  moiety  has   not  been 

accounted  for.     No  demand  is  set  up  for  him.    As  to  Tewket^ 

bury  ;  it  is  admitted  that  they  were  merchants  at  Philadelphia^       Botbr. 

and  that  Bryant  came  over  for  this  purpose :  but  it  is  not 

suggested,  that  Tewkesbury  ever  was  within  the  jurisdiction. 

That  is  a  sufficient  admission,  that  he  is  not  amenable  to  the 

Court.    They  treat  him  as  a  person  out  of  the  kingdom.    It 

has  been  determined  ovei:  and  over,  that  where  one  of  two 

partners  is  within  the  kingdom,  and  the  other  is  not,  the 

Court  will  proceed  against  the  one.    In  the  books  produced 

in  evidence  by  the  Defendants  they  are  stated  to  be  merchants 

at  Philadelphia.     Williami  admits  the  conversation,  in  which 

the  Plaintiff  spoke  of  this  tobacco  in  a  way,  that  was  very 

extraordinary  for  a  person,  who  had  nothing  to  do  with  it. 

What  else  can  WilUams^s  answer  mean,  than  his  assent  to  the 

Plaintiff  *s  purchase  of  that  part  of  the  cargo,  with  which  he 

was  then  made  acquwited  ?    His  answer  to  the  letters  also^ 

in  which  he  expressly  refers  to  Bryant^  is  decisive.    The  debt, 

which  the  Defendants  represent  to  have  been  due  to  them 

from  Bryant  and  Tewkesbury,  was  not  in  fact  due,  when  this 

transaction  happened ;  for  it  is  proved,  that  the  goods,  in  re« 

spect  of  which  it  was  contracted,  were  not  shipped  till  the 

30th  of  July,  1784;  and  a  year's  credit  is  allowed:  but  the 

common  practice  is  credit  for  fourteen  months.     As  to  the 

difference  between  Bryants  answer  and  his  depositions ;  there 

is  a  difference  unfortunately  between  an  answer  and  an  ex* 

ammation  upon  interrogatories.    The  latter  is  more  likely  ta 

be  true ;  as  the  former  is  prepared  by  the  solicitor ;  and  was 

in    this  instance*  prepared  by  the  solicitor   for  the  Defen*' 

dant  WilUams,    But  there  is  no  important  difference  between 

them :  for  the  different  accounts  suggested  to  have  been  given 

of  the  same    paper  appear    to  relate    to    different  papers* 

There  are   two  papers  charged  in  the  bill.    One  is  the  in* 

voice;  the  other  is   the  order  afterwards  drawn   up  to  the 

Captain  to  deliver  to  Williams.     If  the  Plaintiff  is  entitled 

paramount  to  WilKamSf    then  he  is  entitled    to  the  whole 

produce  *  of  these  45  hogsheads.    If  Williams  may  set  off  his       [  *4@S  ] 

demand,  the  Plaintiff  is  to  have  the  overplus ;  and  this  compli* 

cation  alone  would  be  sufficient  to  give  jurisdiction  to  equity. 
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BULLER,  J. 

This  is  a  bill  for  an  account  of  the  produce  of  45  hogsheads 
of  tobacco ;  which,  the  Plaintiff  says,  the  Defendant  Williams 
sold,  and  received  the  produce  for  his  benefit.  There  is  a 
great  variety  of  objections ;  many  of  which  do  not  go  to  the 
merits,  but  are  only  objections  of  form.  I  must  thank 
Mb.  Mitford  for  the  observation,  he  made ;  that  it  is  not 
quite  fair  upon  points  of  form  to  take  advantage  of  my  occa- 
sionally sitting  in  this  Court.  I  believe  the  Counsel  upon 
either  side  incapable  of  doing  so :  and  in  justice  to  the  bar 
I  must  say,  I  have  repeatedly  observed  the  greatest  candour 
in  the  practice  oi  their  profession,  and  particularly  towards 
me.  A  question  of  this  sort  is  likely  to  embarrass  a  person 
not  more  experienced  in  Courts  of  Ekjuity,  than  I  am.  If  I  err, 
I  can  only  say,  I  will  take  care,  as  far  as  is  in  my  power,  to 
err  upon  that  side,  on  which  justice  lies;  and  though  I  shall 
give  my  opmion  upon  the  question  as  to  the  want  of  parties, 
yet  I  shall  endeavour  to  obtain  information  from  those  best 
informed,  and  of  the  highest  authority;  and  will  take  care 
to  let  the  Court  know,  if  that  authority  differs  from  me. 

The  first  question  is,  whether  Richards  ought  to  have  been 
a  party.  He  is  a  person,  of  whom  I  have  heard  a  great  deal 
at  the  bar,  but  no  evidence  has  been  read  about  him ;  there- 
fore I.  am  at  a  loss  to  know,  why  he  should  be  a  party. 
Another  answer  is,  that  the  Defendants  have  separated  the 
funds,  and  set  aside  one  moiety  for  Tewkesbury  and  Bryant, 
the  other  for  Richards.  The  only  thing  as  to  that,  which  ap- 
pears in  proof,  is  the  accounts  produced  by  Williams,  in  which 
he  is  made  a  debtor  to  Tewkesbury  and  Bryant  for  one 
moiety;  and  I  think,  he  is  precluded  by  that  from  making 
the  objection.  Suppose  for  a  moment,  that  Richards  was 
more  interested,  than  he  appears  to  be ;  what  is  that  to  the 
Plaintiff,  though  it  may  be  to  the  Defendants  ?  For  it  is  ad- 
mitted, that  no  decree  in  this  cause  will  affect  Richards.  The 
foundation  of  the  decree  is,  that  the  Defendants  have  admitted 
so  much  money  to  be  in  their  hands  for  a  moiety :  and  the 
question  is,  whether  the  Plaintiff  or  Bryani  and  Tewkesbury  are 
entitled.  Suppose  they  had  admitted  too  much)  it  would  not 
affect  Richards,  but  would  be  their  own  fault.  This  moiety  is 
as  distinct,  as  if  it  had  been  sent  over  by  itself  as  a  distinct 

cargo. 


CASES  IN  CHANCERY. 


423 


cargo,  Ajs  to  Tewkesbury ^  I  have  hesitated  much  about  it; 
and  only  now  make  up  my  mind,  upon  what  Courts  of  Law 
would  do  upon  the  evidence  of  the  facts  here  on  the  question^ 
whether  Tewkesbwry  itba  abroad  or  not  (97).  Is  there  not 
that  sort  of  evidence,  that  must  satisfy  the  mind,  that  he  is  ? 
Throughout  the  suit  he  is  without  objection  treated  as  a  person 
resident  abroad.  But  it  goes  fiurther ;  for  Bryant  being  exa- 
mined swears,  he  knows  Tewke$bwry  late  a  merchant  at  PAtfa- 
delpl^a :  yet  notwithstanding  that  he  might  have  been  within 
the  jurisdiction  at  the  time  the  bill  was  filed.  But  the  De- 
fendants state  in  their  own  books,  that  both  of  them  are  mer- 
chants at  PkUadelphia^  In  this  case  I  should  state  it  to  a 
jury  in  this  way:  ''You  have  evidence,  that  Tewkesbury  did 
"  reside  at  PkUade^Ma  ;  and  you  have  no  evidence,  that  he 
''  left  it ;  will  you  say  upon  this  evidence,  that  he  still  remains 
''  at  Philadelphia  ?*'  There  can  be  no  doubt  as  to  the  answer. 
The  next  objection  is,  that  this  bill  is  only  a  bill  for  discovery 
upon  the  tsLce  of  it,  and  is  improper  in  praying  relief;  and 
therefore  so  much  of  it  ought  to  be  dismissed ;  and  then  ac- 
cording to  the  course  of  the  Court  the  Plaintiff  must  pay  costs 
for  his  discovery  obtained.  As  to  the  costs ;  I  am  aware,  that 
it  is  the  practice  of  this  Court,  that  if  a  Plaintiff  comes  for  a 
discovery,  when  he  has  it,  he  shall  pay  the  costs :  but  I  think 
the  rule  so  expressed  is  too  general :  and  if  ever  a  case  arises, 
when  I  sit  here,  under  circumstances,  which  I  think  a  proper 
ground  for  withholding  the  costs,  I  shall  put  the  parties  to 
re-consider  the  question.  By  a  proper  case  I  mean  this;  if 
the  Plaintiff  is  entitled  .to  the  discovery,  and  goes  first  to  the 
Defendant  to  ask  for  the  accounts,  he  has  in  justice  a  right  to, 
if  the  Defendant  refuses,  and  the  Plaintiff  is  thereby  com- 
pelled to  come  here  for  the  discovery,  I  would  not  give  the 
Defendant  costs  ( 98)«  If  on  the  other  hand  the  Plaintiff  thinks 
fit.  to  file  his  bill  without  trying  first  to  get  the  discovery  in 

that 
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Rale,  that 
PlainUffinbiU 
of  discovery 
shall  pay  costs 
in  all  cases,  is 
too  general :  he 
thought  only, 
where  he  files- 
a  bill  in  the 
first  instance, 
not  where 
compelled  to 
it  by  Defend- 
ant*s  refasaL 


(97)  On  this  point  Mr.  Justice 
Bulier  during  the  argument  ob- 
served, that  the  rules  of  equity 
are  sometimes  more  strict  than 
rules  of  law;  for  that  on  this 
evidence  a  person  would  in  a 


Court  of  law  be  presumed  to  be 
abroad. 

(98)  Seei^mef  o»  Costs,  28, 9. 
Mr.  Beames  has  not  found  aoy 
case,  in  which  this  distinctloo, 
however  just,  has  been  adopted. 
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that  way,  in  winch  men  aeting  wiih  each  other  o^igfat  fint  to 
aik  thcar  rights,  I  think,  he  ought  to  pay  coats.  Fint  it  ii 
said,  trover  wadd  lie ;  but  if  not,  that  an  adtmi  fcr  rtonay 
had  and  reoeiyed  would.  I  am  clearly  of  opnion,  traYerwouid 
not  lie  upon  this  etidence.  Fiat  the  Plaintiff  iqpon  4be 
of  this  ease  had  not  the  propetty;  and  if  he  had|  Hms 
staneee  did  not  at  any  period  of  tiine  warrant  trovers  Vfm 
that  action  coHrersion  must  be  proved ;  for  that  is  the  ^kl  of 
it  Supposing  the  Plamtiff^s  case  proved^  and  laying  aalde  Ae 
qoestion  whether  he  had  or  had  not  liie  property,  We  canAol 
say,  tiie  Defendant  wrongfully  conv^^ted ;  for  acoordiag  la 
the  Plaintiff's  case  these  goods  were  left  by  hnn  m  the  t)^ 
fondant's  hands  to  be  sold.  In  selling  them  the  Defiandant 
pursued  the  Plaintiff's  orders ;  and  if  there  was  ao  oonvorssbni 
at  the  moment  of  the  sale,  no  leAisal  afterwards  would  do. 
As  to  the  other  action ;  there  is  move  weight  in  that.  Bnt  we 
mmrt  consider  it  npon  the  strict  rules  of  law,  diatii^uadiel 
ft^Mn  the  chances  mtOuUdML  It  may  bo  true,  that  if  that 
action  was  tried,  they  wocdd  find  means  to  got  at  the  real  Jus^ 
tice  of  the  case,  snd  to  say  the  Plaintiff  should  reCoweTt  if  ht 
proved  himself  entitled  to  any  thing.  But  Courts  of  Law 
have  for  years  past  said,  lliat  action  is  a  bill  of  equity  {  and 
that  the  Plaintiff  shaO  not  recover  in  it,  unless  he  could  m 
equity.  That  proves  tiie  case  proper  for  this  Court.  Another 
material  ground  is,  that  the  Plaintiff  with  all  the  inclination^ 
which  a  Court  of  Law  might  have  to  do  justice,  would  have 
found  it  difficult  to  say,  what  that  justice  was ;  or  to  enable 
the  Court  to  say  what  he  should  recover.  When  the  Inll  wai 
filed,  no  account  was  given  at  all ;  but  the  Defendant  said,  he 
had  received  the  money  for  his  own  use,  and  woidd  take  oaio 
of  himself  first  The  Plaintiff  could  not  have  proved,  vriuil 
the  whcde  cargo  sold  for;  much  less  the  produce  of  these 
45  hogsheads.  Then  there  is  something  to  be  allowed  to  the 
Defendant  for  commission.  What  is  that?  The  Plaintiff  does 
not  know  what,  it  is ;  therefore  he  must  go  totally  in  the  dark 
in  an  action.  If  I  foxuid  it  necessary  to  send  him  to  law,  I 
would  not  have  done  it  in  a  qualified  way ;  but  would  have  left 
him  to  make  out  the  best  case,  he  could.  We  have  the  autho- 
rity of  Lord  Hardwicie,  that  if  a  case  was  doubtful,  or  the 
remedy  at  law  difficult,  he  would  not  pronounce  against  the 
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jnriwliciiup  of  ifiilr  Oomt.  The  samfe  priilctple  hka  been  laid 
down  by  Lord  BaihursL  This  brings  iu  to  the  merits;  and 
upon  that  it  does  not  seem  to  me,  that  there  can  be  any  doubt. 
I  tfafaik  apcm  the  whde,  this  innst  be  considered  as  a  case^  in 
wUch  the  Plidiktiff  has  not  the  strict  legal  property^  but  tests 
upbn  ad  ^agreemeiit  to  be  prop^ly  enforced  here.  I  found 
Aal  on  dbservadons  oocnrtifag  upon  this  inroice  signed  by  the 
Plaintiff  and  Brtfond.  Tht  intention  was,  that  there  should 
be  ah  ilcftual  sale^  abd  that  th6  property  reaUy  riiould  pasa 
to  the  Plaint;  and  that  id  the  purport  of  the  m^npraiidum 
diadfe  on  the  paper^  stating  that  the  Plaintiff  had  bought  45 
hogdi^ads  5f  tobadco  sp^ified  by  numbers ;  which  memoran-^ 
dum  was  signed- by  both  parties.  I  fthould  have  said,  that  waa 
a  tnnsfer  of  the  property^  if  It  had  rested  there.  That  waa 
dated  the  1st  oiJuly^  1785.  But  it  is  apparent  upon  that,  that 
they  aheted  their  plan,  and  came  to  a  new  agreement,  before 
thejr  paMed,  which  it  was  competent  to  them  to  do ;  and  the 
reasM  was  the  question,  who  should  be  the  fiictof .  The  Plain- 
tiff had  spoken  to  Holder.  Bryani  objected  to  that,  and  said, 
'^  let  thenh  all  hb  sold  by  WiUiamsf  and  we  will  account  fof 
the  45  hogsheads  :*'  and  afl  agreement  was  accordingly  signed 
for  that  pifrpose.  That  redueeis  the  case  to  a  case  of  agree- 
mtot  only  iii  order  to  let  the  firiend  of  Bryant  have  die  seDii^ 
of  the  goods.  If  it  rests  Upon  agreement  only,  (he  Plaintiff 
cannot  go  elsewhere.  Then  the  question  is,  from  what  time 
the  Defendant  is  bound  by  this.  Three  periods  are  c^fered} 
first,  the  4th  of  July;  the  time  the  Defendant  WiUiams  was  first 
ajq^rised  of  this  contract  between  the  Plaintiff  and  Bryani: 
secondly,  the  2Sd  of  July,  the  date  of  his  letter  to  the  Plain- 
tiff: thirdly,  the  period,  when  the  account  of  the  sale  was 
ifouiid  upi  and  it  was  settled,  what  was  due  from  the  Defen* 
dants  for  the  money  received,  and  to  them  for  their  commis* 
afon,  &c.  Upon  the  whole  evidence  the  period  to  be  adopted  is 
the  first ;  for  it  is  proved,  not  that  it  rested  merely  upon  the 
allegation  of  the  Plaintiff  telling  WUUatM^  he  had  bought  these 
goods,  but  that  a  conversation  was  held  in  the  presence  of  the 
Plaintiff,  Bryant ,  and  WiUiams  the  factor.  K  the  buyer  and 
seller  are  both  present,  and  the  buyer  says  '*  I  have  bought,** 
and  the  seller  says  nothing,  it  is  conclusive.  The  answer, 
Williams  gave,  proves  he  understood  the  ftct  to  be  true.  Frcmi 
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he  has  bought: 
vendor  is  si* 
lent:  coocla- 
sive  notice  to 
a  third  person 
present. 
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that  moment  he  was  bound  not  to  controtevt  the  agreemnt 
between  the  Plaintiff  and  Bryant.  He  admits,  he  might  saj  > 
**  very  well.**  Upon  this  point  Bryant  is  silent.  But  it  txavm^ 
upon  the  evidence  given  by  the  Defendant  Williams  bimaeify 
that  this  conversation  did  pass  in  the  presence  o{ Bryant;  and 
Williams  acceded  to  it  by  his  answer.  After  some'  time  lie 
in  the  same  month  received  two  letters  inquiring  after  the 
tobacco;  for  it  appears,  that  the  Plaintiff  after  receiTiiig  that 
miswer  ^  went  home,  as  he  well  might,  satisfied  as  to  his  debt, 
and  that  he  was  to  receive  it  out  of  the  produce  of  the  tobacco. 
The  Defendant  admits  receiving  the  letter  upon  the  dOth  af 
July  to  inquire,  what  was  become  of  the  Plaintiff's  hogsheads. 
This  must  have  surprised  him,  according  to  what  he  now  says. 
He  gave  no  answer  to  that,  but  did  answer  another  letter  upon 
the  SSdofJulyf  and  that  answer  distinctly  admits,  that  lie 
was  to  account.  He  there  says,  Bryant  is  in  Londom^  and 
that  he  will  deliver  the  letter  to  him  upon  his  retufn.  With  a 
view  of  speculation,  which  he  thinks  favourable  to  the  PlaoK 
tiff,  he  alleges  that  as  an  excuse  for  the  delay.  Afker  Ihil 
I  think,  the  Plaintiff  had  a  right.  Some  observatioiia  were' 
made  upon  part  of  the  evidence  of  Bryant.  The  contradietiiii 
complained  of  is  not  very  material  to  the  cause.  In  his  answer 
he  says,  he  believes,  the  agreement  was  not  produced  to  the 
Defendant  Williams;  in  his  depositions  he  says,  the  Defendant 
was  desired  to  keep  particular  accounts,  and  the  order  wis 
delivered  to  him.  It  seems  upon  the  bill  and  answer  together, 
that  that  paper  was  another ;  namely,  the  order  signed  by  both 
parties  to  the  Captain  of  the  vessel.  If  there  is  a  contradic* 
tion,  yet  the  decree  is  not  founded  so  much  upon  the  evidence 
of  Bryant  as  upon  the  answer  and  conduct  of  Williams.  The 
Plaintiff  must  have  a  decree.  As  to  the  period,  from  wMdi 
the  Defendant  is  to  make  the  account,  and  be  entitled  to  Ae 
allowanee.  I  think  it  ought  to  be  from  the  4th  cfJkly.  If 
there  is  any  doubt,  or  a  vrish  to  have  that  reserved,  or  an 
inquiry  as  to  how  much  was  due  upon  the  different  days,  I 
have  no  objection  to  that.  Upon  the  whole  I  shall  decree 
either  with  m  without  that,  that  the  Defendant  shall  account 


Bill  dismissed  for  the  produce  of  this  tobacco  with  costs  to  the 


with  costs   as 
to  one  Defend- 


and  that  the  Plaintiff  shall  pay  the  Defendant  Bryant  his 


^     ^.  costs,  and  have  them  over  against  Williams. 

ant :    those  ^ 

costs  given  over  against  the  others. 
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Interest  was  i»ked;  but  the  demand  was  resisted,  because  1792. 
the  Plaintiff  had  not  prayed  it  by  his  billf  and  upon  the  ground  ^  ^^"''^ 
that  there  is  no  case  for  it  jipon  an  upliquidated  account  i^ 

BOYEft. 
BULLER,  J. 

The  last  reason  given  might  be  an  answer:  but  the  other* 
that  it  is  not  prayed,  is  a  better  (99). 

CW)  See  Bruere  t.  PemberUm,  post,  Vo).  XII^  38a.  . 


ISAAC  r.  HUMPAGE. 

Mr.  Justice  BullbRj  for  the  Lord  Chancellor. 
A  FTER  the  death  of  Colonel  Sharpe,  Humpage,  who  at- 
tended him  as  surgeon  and  apothecary,  obtained  a  verdict 
in  an  action  for  the  amount  of  his  bill  against  Mr.  Hogarth 
and  Doctor  IZoirfey  the  executors,  who  joined  in  pleading  the 
general  issue.  Doctor  Rowley  had  attended  Colonel  Sharpe 
«8  physician,  haac^  one  of  the  residuary  legatees  of  Sharpe^ 
filed  a  bill  against  Humpage  and  Rowley  for  a  discovery, 
and  an  ii^unction  to  stay  proceedings  at  law,  on  the  ground 
-that  the  verdict  was  obtained  by  fraud  and  coflusion  between 
them (100).  To  this  hWi  Humptige  put  in  an  answer;  Row^ 
ley  did  not.  After  the  answer  came  in  aflSdavits  in  support 
:of  the  injunction  upon  the  merits  were  offered  to  be  read ; 
which  was  objected  to  by  the  Defendant  ( 1  )• 

Mr.  Richards^  for  the  Defendant  Humpage. 
The  answer  must  be  taken  to  be  fiiD,  as  there  is  no  excep- 
tion.   They  now  move  for  an  injunction  upon  the  merits,  not 
'having  any  merits  disclosed  by  the  answer,  which  must  be  con- 
:ridered  as  true ;  and  they  attempt  to  read  aflSdavits  to  con- 
^tradict  the  answer.    There  is  no  instance  of  permitting  aflBi- 

davits 


[  4«7  ] 

Feb.  lUk. 
8i?ro.C.C.463. 
Injunction 
bill  charging 
fraud  in  ob- 
taining ver- 
dict: aflSdavits 
contradicting 
the  answer 
read  in  sap- 
port  of  the  in- 
junction on  the 
merits. 


(100)  See  AUager  v.  Rowky, 
post.  Vol.  VI,  748. 

(1)  One  of  the  aflMsTits  was 
made  by  Hogarth^  the  other  exe- 
cutor; who  was  convinced  of  the 
fraud  between  his  co-executor 


and  Humpage.  From  the  state- 
ment of  the  aflSdavits  it  appeared 
to  be  a  case  of  gross  fraud. 
Doctor  Rowley  had  a  legacy 
of  500L  Humpage  had  one  of 
200L 
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d«vft8t»be  read  in  m  caaelikediiB;  baft  iImk  oe 
vUdi  it  has  beex  refiued.  Tba  only  qsm^  in  wlwA  it  mi 
strongly  alleged,  that  affidants  milgfat  be  read  in  eontnadietion 
to  the  answer,  is  Strathmore  v.  Bowes,  iBro.  C  C.  88.  There 
the  bill  was  for  an  injunction  against  waste;  and  tlie  BymiD- 
tion  was  granted  in  the  nsual  way  upon  oertifieate  nf  ths 
filed  and  affidavit  of  the  fiu^ts.  The  aqswes  domd 
and  upon  thi^t  answer  Lord  Kenyan  then  M<uier  qf  HeKdb, 
and  sitting  for  the  Lord  Chancellory  thought  the  iqjuiiGlioD 
ought  to  be  dissolved ;  but  Mr.  Mansfield  the  next  day  stated 
to  Itord Kenyon,  that  he  had  *mis-stated  the  practice;  and 
that  in  that  skigle  case  they  had  a  right  to  read  affidaviti. 
However  they  were  only  read  by  consent.  That  ia  die  onlj 
case,  in  which  it  l^im  been  krged  ptrpnglyt 

SfilMiof  General,  Ifix.  Miffiord,  and  Mr.  SUmfcj/t  fi^r  die 
Pbintiff {  and  Mx.  ManffieU^  fpr  Hogofrti^ 
In  tW  ^mmon  case  of  Plaintiff*  and  Defendant  aft  1m%  in 
order  t#  have  ^n  injuiiction,  th^  Defendant  at  law^  vIk^  il 
Plaintiff  in  equity,  must  shew  wt  pf  the  aQawcr  wpae  ipMn^ 
}£B^(mky  and  Hogarth  had  filed  a  Ull  for  an  kquoctioK,  dMV 
VMist  have  found  in  the  answer  some  ground  fiHf  ^UtAying  Ae 
proceedings  at.  law*  Hw  case  proposes  to  maike  ooft  to  As 
satisfaction  of  Ae  Court,  that  by  coUusion  and  fraud  boftwtca 
the  Plaintifir  at  law  and  one  of  the  executors,  by  guring  fto  A^ 
transaction  the  colour  of  a  legal  inquiry  they  mean  ft6  oavnit 
this  fraud  upon  the  testator's  assets;  and  the  case  states  the 
trial  at  law  to  be  one  part  of  the  fraud ;  and  then  the  piincqile 
between  bond  fide  Plaintiffs  and  Defendants  does  not  apfdy* 
This  is  more  like  the  case  of  lyaste  and  epcroachnienft  tqpon 
patents.  In  8  Cox's  P.  WW.  956,  a.  the  proceedings  iipos 
StraHmore  v.  Basoes  are  stated  thus;  that  it  was  diieclcid  t^ 
stand  over  to  search  for  precedents  for  reining  affidavite  ia 
pupport  of  the  injunction  after  answer ;  that  Lord  Ken^om  u 
well  upon  the  precedents  as  the  reason  of  the  thing  thought  it 
proper ;  but  said,  it  so  materially  concerned  the  practice  of 
the  Court,  that  he  would  not  decide  the  point  without  con- 
sulting th^  Lord  Chancellor,'  and  Aat  afterwards  they  were 
read  by  consent.  According  to  this  note  Lord  Kemy&m  thought 
it  proper  and  reasonable;  and  then  consent,  when  they  could 

no 
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no  hm§n  refive^  don  wfj/k  mgaifyt  for  ItiiMld  hane  boen  nsa 
opdbwdl  wUbout  conieBt,  Tl^re  is  a  caie  of  Mobmsom-  y^  iZukc 
Id»rd Bjfrcm{2),  in  which  1(3)  wm.  CmiiiMl  for  die  Pfaunt^  '«^ 

Ho  had  a  mill,  ta  which  the  water  flowed  from  Lord  ilyroo'9     Hompaob. 
park;  £ord  Bynm  let  down  (be  water  upom  thia  niH;  upon 
'wkkkk  the  bill  was  filed  to  prevent  the  water  firam  flowii^ 
otberwisq^  tluM  it  did  before;  and  upon  affidavita an  injini^ 
tif9Q  was  granted.    Upon  a  patent  innr ention  afBd«viii  bx^  read 
H^  amwer :   CdbU  v.  Cbir,  S  F.  WiU.  2S5.     In  thia  ease 
the  Plsjntiflr  at  law  was  trying  the  questbui  with  himself; 
aa4  by  tkAS  verdict  money  is  to  be  pai4i  which,  *if  not  due      [  *4S9  ] 
to  the  Plaintiff  at  law,  is  due   to  the  Plainttf  in  equitji; 
wbq  is  to  take  his  chanee  of  a  devajskmi  afterwards^     It 
ia  more  analogous  tp  the  cases  of  waste  and  of  B^bmion  v. 
ZiOnf  ByroUi  than  to  those  alluded  to  on  the  other  side:  thejp 
are  ob^  the  c^mmion  cases  of  a  bill  fiur  injunotioa  aftes  verdict, 
in  wl^ch  the  Court  wdJl  proceed  only  upon  the  answer^  and 
wilt  not  try  it  upon  afl^davits  as.  to  the  ments^  biii  w3L  have      ' 
the  cause  decided  in  the  regubur  way  by  exwninat&m  of  wilr 
nesses.    That  practice  is  established  by  those  cases.    The 
injunction  goes  of  course ;  and  is  dissolved  of  course,  unless 
aome  particular  drcumstaaces  appear  fiom  the  answer.    But 
Aoso  cases  do  not  apply  to  cases,  where  the  injunction  is  not 
obtained  of  course^  but  upon  affidavits,  in  which  cases  affi- 
davits may  be  read;  and  die  practice  doea  net  reqinre  the 
JUndff  to  rest  upon  equity  in  the  answer.    That  is  the  ease 
of  waste;  and  the  doiibt  thirown  upon  it  in  StraUnmo/re  ▼• 
Bowe»  was  done  away  by  Robimoti  v.  Lord  Bjfwm  (4).    In 
CJmmherlaffne  v.  Dwnmet  ( 5 )  affidavits  after  answer  were  read. 
I»  CkarlUm.  v.  Po«ft^(6)  a  brewer  fifed  a  bill  against  his 
partner;  who  resisted  him  in  attempting  to  interfere  in  the 
bnaioesa*    Upcm  affidavita  an  ii^unctaon  was  grantsd.    The 
Pefondant  attempted  to  dissolve  the  iqjunction.    It  came  on 
before  Lord  HardmAcke;:  and  affidavits  and  the  answer  wers 

read; 

(9)  1  Bro.  C.  C.  588.    Wrishi        (4>  1  Br9.  C.  a  688. 
V.  Howard,  1  Sim.  4-  Siu.  190,  as        (5)  I  Aro.  C  C.  MO* 
to  the  use  of  the  water  of  a  river        (6)  Reg.   lAb.  1762,    A.  M. 
by  the  proprietor  of  land  00  the    73,  13th  Jtcne,  17$3,  stsled  in  a 
baoks,  injurious  to  other  pro-    note  to  Norway  v«  Aoioe,  post, 
Filters.  VoL  XIX,  148. 

(3)  The  Soliciior  General. 
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read';  and  njNm  the  whole,  though  die  answer  denied  dv 
bctMf  an  injunction  from  obstmcting  the  trade  was  awaidadL 
This  case  is  out  of  the  common  rule,  and  within  thoee  of 
partnership,  waste,  &c.  It  is  in  fiict  a  Ull  to  obtain  a  new 
trial  upon  the  ground,  that  one  person,  who  was  the  legd 
person  to  defend  the  action,  acted  as  trustee  for  the  FhinCil^ 
and  has  fraudulendy  defended  it ;  by  which  fraud  the  Verdict 
was  obtained.  That  is  a  case,  which  can  only  be  made  o«t 
by  affidavits,  because  the  Plaintiff  is  not  a  party ;  lor  wfaiA 
which  reason,  if  no  answer  was  put  in,  the  injimcticMD  wodd 
gbIj  be  obtained  upon  affidavits.  Rowley  has  not  yet  an- 
swered. It  is  impossible,  that  justice  can  be  done  withoot 
reading  the  affidavits.  Hogarth  wishes,  the  Plaintiff  nu^ 
succeed,  thinking  there  has  been  no  trial  yet.  l¥hether  Ho* 
garth  was  right  or  wrong  in  joining  in  the  plea,  it  cannot 
injure  the  residuary  legatee.  The  case  miscarried  at  law, 
because  Hogarth  could  not  be  a  witness,  and  Mr.  ErMte 
(who  was  his  Counsel)  said,  the  truth  must  be  discovered  b| 
a  Court  of  Equity  upon  the  bill  of  die  residuary  legatee* 

Reply. 
There  is  nothing  to  distinguish  this.  The  only  case,  io 
which  it  has  been  attempted  to  read  affidavits  in  this  way,  is 
the  case,  I  stated,  of  waste ;  a  case  in  which  irreparable  mia- 
chief  must  be  done,  unless  there  is  an  instant  interposition  to 
prevent  it.  But  even  in  that  case  they  have  not  shewn  any 
instance  of  reading  affidavits  in  opposition  to  an  answer.  There 
are  other  cases,  which  may  be  compared  to  waste.  Partner- 
ship is  a  case  of  irreparable  waste.  But  this  is  the  cokudob 
case.  Hogarth^  it  appears,  was  a  submitting  party  through- 
out. According  to  their  own  shewing  here  is  a  sum  of  money 
in  danger  of  passing  under  a  verdict  firom  the  executors  to  the 
creditor,  who  obtained  the  verdict.  Will  not  Dr.  Rowtey  be 
liable  to  a  devastaviif  Aie  eidier  of  them  said  to  be  insol- 
vent? If  the  bill  is  .well  founded,  and  the  money  does  pass, 
they  will  put  that  upon  the  record ;  and  if  collusion  is  proved, 
the  decree  must  be  for  thq  money  to  be  restored. 

BULLER,  J. 

This  objection  certainly  is  not  entitled  to  extraordinary 
favour ;  for  it  is  only  calculated  for  delay.     If  it  is  true,  ^fi 

the 
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tiiePbdnfiff  says,  that  he  can  make  out  that  ease  stated  by         1702. 


the  affidavits,  the  end  must  be,  that  it  nnist  be  tried  again: 
and  whether  it  is  tried  in  consequence  of  an  issue  upon  read-  ^^ 

ing  the  affidavits,  or  it  is  deferred  till  the  hearing,  makes  no     Humpaos. 
diflference  but  in  point  of  time,  and  the  chance  of  losing  wit* 
nesses,  and  perhaps  some  of  the  effi^^,  to  which  he  is  enti- 
tled.   However  I  will  not  break  through  the  practice  of  the 
Court,  if  this  is  within  it.     It  is  admitted  on  all  hands,  that    In  ordioarjr 
in  ordinary  cases  there  can  be  no  injunction  till  the  hearing  ^^^^  no  m- 
upon  the  merits,   unless  a  ground  for  it  appears  upon  the  J^"'^^'^  ull 

answer.    But  it  is  clear  there  are  exceptions.    Waste  is  one    **"°^»      *•• 

a  groimd  for  it 
excepted  case  on  account  of  the  mischief,  which  may  take  ^^  ^   angwer* 

place.  It  is  one  of  the  maxims  of  this  Court  to  prevent  mis-  bat  in  cases  of 
Ghie£  Thh  case  is  very  analogous  to  waste ;  for  we  must  waste,  patents, 
consider,  that  here  the  prosecutbn  is  against  the  specific  and  irrepar- 
thing.  The  Plaintiff  claims  the  specific  assets;  and  that  •hie  mischief, 
makes  a  great  difierence  between  equity  and  law.  At  law  i*^"l  he  grant- 
in  many  instances  they  only  sue  the  person  in  respect  of  the    ^      ^     ^^ 

assets;  here  the  assets  themselves.    The  Plaintiff  says  this  is     a*  i 4i.  * 

w«te;    and  it  seems  to  me  directly  within  the  prLiple  of  ^^^"2l 
waste.    Another  case,  in  which  it  is  admitted,  that  affidavits  saed  in  respect 
are  ^ permitted  to  be  read,  is  upon  patents.  That  is  a  stronger  of  the  assets; 
case ;  but  yet  in  that  case  Courts  of  Equity  have  done  it.    Sb  ^°  equity  the 
in  the  case  quoted  of  Lord  Byron.    It  was  going  a  great  way  "•*®^  them- 
to  say,  that  until  the  cause  is  tried,  the  Court  will  prevent  the      .  ^*  joi  -i 
exercise  of  a  right;  yet  they  did  so.    Where  the  rights  of 
the  parties  will  remain  at  the  hearing  in  statu  quo,  when  the 
bin  was  filed,  it  is  a  reason  for  refusing  it.     But  there  is  an- 
other ground,  which  is  decisive.   The  Plaintiff  proceeds  wholly 
upon  the  fraud;  and  there  is  no  instance,  in  which  the  Court 
has  refused  to  go  into  evidence  in  that  case.    Therefore  let 
the  affidavits  be  read.     This  has  nothing  to  do  with  the 
merits;  but   the  Court  is  bound  to  go  upon  *the  idea,  that 
the  Plaintiff  will  make  out  the  ground  of  frapd  suggested, 
and  if  so,  the  affidavits  ought  to  be  read  (7). 


(7)  The  anthority  of  this  case  phett  v.  Jonei;  Piatt  v.  Button ; 

has  been  niack  qnestioned.    See  XIX,  144,  360,  447*    Smythe 

post,  Xcrne  V.  TFtV/iaiRS,  Vol.  VI,  v.  Smythe,  1  Swamt.  252,  and 

7d8;  VII,  308.  Hanson  y.Gar^  the  note,  264.  J^eryMV.Smith; 

diner.    Berkeley  v.  Brymer,  IX,  Goodman  v.  Wkitcomb  ;  \Jac.  Sf 

355.     Norway  v.   Rowe ;   WoT"  Walk.  298,  689. 
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17M.  Upon  this  de&AmHumpnge  tosmtakcA  to  go^  tai  a 

trial  wUlioiit  having  the  affidavits  read.    An  isaiw  imm  4i« 
rected;  Humpage  to  he  Phdndff,  Isaac  Defoadaiit. 


Isaac 

HVMPAGB. 


LYSTER  r.  DOLLANDc 


17M. 
March  bth,  0th. 

Equity  of  re-  TM7ILLIAM  and  Thomas  Lyster  were  joint-tenants  of  lease* 
denption  of  a  hold  premises  under  leases  containing  covenants  to  bullet 

teniD  camiot  and  recidng,  that  the  houses  were  then  erecting.  After 
be  taken  in  having  laid  out  their  money  jointly  in  building  upon  these 
exeovtioD.         premises  they  joined  in  a  mortgage  of  them  to  DoUattdf  and 

also  in  a  bond  to  him  by  way  of  collateral  security.  Hie 
mortgagee  filed  a  bill  of  foreclosure ;  and  pending  that,  and 
while  he  was  in  possession  by  ejectment  brought  upcm  Ms 
mortgage,  he  sued  upon  the  bond,  and  took  the  mortgaged 
premises  in  execution ;  and  upon  the  13th  of  Jtdy,  I78I,  they 
were  sold  by  the  sheriff  to  a  trustee  for  the  mortgagee;  but 
it  was  not  suggested,  that  he  purchased  them  unfiurly.  The 
day  before  the  sale  WilUam  Lyster  died,  having  disposed 
of  his*  interest  in  the  mortgaged  premises  by  will.  In  tTS5 
Thomas  Lyster  and  the  representative  of  WUUam  filed  a 
[  ^433  ]  bill  to  redeem;  and  upon  the  deatii  of  Thomas  *a  biB  of 
revivor  and  supplement  was  filed,  upon  which  tiie  eanse 
came  on.  The  Defendant  went  into  evidence  to  prove  ac- 
quiescence by  Thomas  under  the  execution;  and  that  he 
expressed  himself  satisfied  and  pleased  with  it,  saying  he 
should  get  rid  of  a  burthen ;  and  that  he  hoped,  the  Defen-^ 
dant  would  not  issue  any  execution  against  his  person ;  whidi 
the  Defendant  agreed  not  to  do ;  also,  that  Ihe  Defendant 
had  offered  to  take  the  principal,  interest,  and  costs;  to 
which  the  Plaintiffs  answered,  that  tiiey  would  pay  them  upon 
receiving  the  account;  that  the  account  was  made  oat  ae- 
cordingly ;  and  then  the  Plaintiffs  refused  to  pay  it  without 
making  any  objections  to  it.  These  transactions  were  subse- 
quent to  the  time  of  fiHng  the  bill.  The  cause  however  did 
not  turn  upon  the  evidence ;  but  was  stopped  short  upon  the 
^ound,  that  the  execution  was  bad. 

Mr.  Mitford,  for  tiie  Plaintiff^. 
On  e  reaspn,  why  this  sale  will  not  be  effectual,  is,  because  the 

bill 
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VSL  of  tuedoam  vm  dcpMiding  «t  tht  Mipe  time.  A  Bune^ 
gagee  haying  a  suit  depepding  is  not  penDttled  toutt  under 
Im  owp  bond  in  fieand  of  luf  opvenant  ta  pennit  ledemption. 
Betides  the  Defendant  was  in  possession  at  the  time  by  the 
qectment  broqghtupoB  his  mortga^;  apd  t)ieiefoTe  had  the 
complete  interest  in  diis  le^isehold  e^jtate;  fmd  fSK  ^hat  re* 
SMdnedy  was  the  equily  of  redemptkm ;  wbieh  was  bB^  Aat 
could  be  taken  in  execution.  Then  he  must  have  sold  the 
estate  subject  to  this  mortgage,  imd  will  be  aoeo^ntable  fyf 
all  the  money  received  under  the  sale;  foJ^  it  could  not  be  a 
good  execution,  becaifse  the  property,  taken  belonged  to  ike 
Plaintiff  at  law ;  and  then  the  case  is  precisely,  as  if  there 
had  been  no  such  execution ;  ai^  the  Phdnt^s  are  entitled 
to  the  redemption,  which  the  Pefendapt  is  under  covenant  to 
permit.  If  a  mortgagee  could  do  this,  it  irould  put  ap  end 
fp  all  redemption  of  leasehold  estates. 


UM 


IrYST^t^ 


Mt.  Lloy4  and  Mn  Sctffe^  fq^  Delendaatr 
The  Court  will  allow  the  mortgagee  to  take  every  remedy, 
he  can ;  and  if  he  got  judgment  upon  the  bond,  he  would  be 
entitled  to  levy  upon  any  of  the  property  of  die  obligor. 
When  the  execution  iras  sued  out,  TlumuUf  upon  whom  the 
whole  equity  of  reden^ption  devolved  on  the  death  of  WUUamf 
was  privy  tp  the  whole,  and  acquiesced  entirely,  knowing  that 
the  equity  of  redemption  had  been  sold  to  the  Defendant 
This  *  Court  will  not  detenmne,  whether  this  is  such  an  in- 
terest, as  could  be  ^Id  under  an  execution.  It  is  taken  now 
to  be  laW|  that  the  sheriff  may  extend  equitable  interests  of 
this  sort.  The  Defendant  might  buy  it  as  well  as  any  other 
person,  if  fairly;  and  the  bill  does  not  suggest,  that  it  was 
not  fairly  bought.  It  is  as  good  as  a  rdease  of  tfie  equity  of 
redemption.  The  sheriff^s  bill  of  sale  is  the  same  as  a  convejF* 
ance  of  it.  Then  it  was  competent  to  him  to  say,  **  here  is  the 
^f  account;  pay  me  within  such  a  time;  and  I  will  take  it: 
^  if  not,  you  shall  not  redeem:"  2Eq.  (Sol  Ab.  505.  15  Vm. 
Ab.  468.  Lffsier  was  obliged  to  the  Defendant  for  taking 
this  course  instead  of  taking  his  person ;  which  might  have 
been  done,  as  he  was  a  joint  obligor. 


[♦4SS3 


Reply. 
As  to  the  acts  of  Thomas  Lysier,  the  leases  being  building 

leases 
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kfaaefl  made  to  WilUam  and  Tkomdt  as  joinMenants  un* 
doubtedly,  yet  being  in  the  way  of  trade,  and  money  laid  ovl 
by  both,  the  beneficial  interest  would  not  suryLve,  tfaougli  the 
legal  would.  Therefore  WilUam's  interest  went  to  his  deTi- 
sees ;  and  jThamas  had  it  not  in  his  power  to  make  a  release 
of  the  equity  of  redemption  to  bind  them.  It  is  impoaaible, 
Aat  any  acts  of  his  can  have  the  eflfect  of  charging  die 
estate  of  WUIiam,  The  Defendant  may  reviye  the  judgment^ 
and  take  out  execution  against  WUliam*B  estate.  But  the 
eyidence  is  only*  that  Thomas  did  not  object  to  the  sale; 
which  is  not  enough  to  put  an  end  to  the  Plaintiff's  claim*  It 
was  merely  a  conversation  between  the  Defendant's  attorney 
and  Thontas.  There  was  no  instrument :  nor  does  it  appear 
that  he  was  apprised  of  his  right  The  mortgagee  has  done 
this  to  defeat  his  own  agreement  to  a  redemption. 


£  •434  ] 


Lord  Chancellor. 
The  Defendant  s  bill  depending  does  not  make  much  dif- 
ference. Was  there  ever  an  instance  of  such  a  proceeding 
as  this ;  of  an  action  brought  upon  a  collateral  bond  for  the 
value  of  the  mortgage?  If  the  tact  is,  that  the  obligee 
having  a  pledge  in  his  hands  has  brought  an  action  against 
the  obligor,  and  has  taken  the  pledge  in  execution,  he  takes 
only  the  equity  of  redemption  under  the  Statute  of  Frauds; 
which  but  for  that  statute  could  not  be  taken  in  execution.  If 
he  had  got  a  foreclosure,  *  and  had  afterwards  brought  an 
action,  and  sold  it  for  51.  he  would  have  opened  his  foreclosure 
again.  I  do  not  think,  he  could  have  sold  it  to  a  strainer. 
If  that  offer  was  made,  I  would  give  it  all  weight.  What  is 
to  become  o(  the  principal  case  and  of  the  case  put  in  that 
way  are  two  different  things.  But  it  is  new  to  me,  that  this 
case  obtains  in  mortgages.  Under  the  Statute  of  Frauds  Ae 
sheriff  may  extend  an  equity ;  but  then  the  vendee  of  the 
equity  is  in  the  same  case  as  the  Defendant  in  the  action ;  and 
must  proceed  as  upo9  cases  in  action;  and  must  make  it  good 
by  the  same  means  as  the  Defendant  mast ;  for  it  is  an  extent 
of  a  thing  in  action.  In  cases  of  bankruptcy  things  in  action 
are  transferred :  and  the  parties  to  whom  they  are  transferred, 
bring  the  biUs  and  actions.  If  this  is  done  adversely,  he  must 
proceed  upon  either  the  bond  or  the  mortgage.     Suppose  he 

sold 
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sold  it  to  a  stranger;  the  debt  is  diminished  by  so  muehte 
the  stranger  gave  for  the  equity  of  redemption.  Here  the 
thing  extended  and  sold  was  the  whole  term ;  for  the  vendee 
of  the  sheriff*  gave  Ihe  price  for  the  whole,  not  for  the  equity 
only.  The  Plaintiff  submitted  to  the  8herifi**s  making  sale  of 
both;  which  could  not  be  the  object  of  his  fieri  faeia$:  but 
non  constat y  how  much  was  paid  for  the  equity,  and  how  much 
for  the  rest.  It  is  impossible  to  know,  what  the  Defendant 
was  paid  in  virtue  of  his  extent.  K  there  was  any  agree- 
ment by  Ljfgter  in  order  to  avoid  a  capias  ad  saiisfaciendum, 
that  would  be  a  sufficient  consideration ;  and  I  would  consi- 
der the  case  to  be  wound  up  in  that  manner:  but  if  it  stands 
upon  the  dry  point,  it  appears  to  me  impossible  to  maintain  it. 
As  to  the  moiety  of  William ;  they  were  joint  lessees ;  but 
brought  each  their  quota  of  money  upon  the  subject ;  and  by 
the  rules  of  equity  in  that  case  there  is  no  survivorship^ 
Though  if  two  persons  take  a  farm,  the  lease  will  survive, 
yet  has  it  not  been  determined,  that  if  they  lay  out  money 
jointly  upon  it,  that  turns  round  the  estate  at  law,  and  makes 
it  equitable  ?  I  allude  to  the  case  of  a  joint  lease  taken  or  a 
fee,  purchased  to  carry  on  a  joint  trade :  the  object  being 
to  carry  on  the  trade,  the  Court  thought,  it  would  convert 
the  joint  property  for  the  purposes  of  trade  and  making  a 
common  advantage. 

Mr.  Uoydf  for  Defendant. 
I  believe,  that  point  was  not  brought  before  the  Court* 


xm. 


Lystbr 

DOLLAMD, 


Lord  Chancellor. 
However  I  am  now  clearly  of  opimon,  that  if  paxtners  pur- 
diase  leasehold  or  freehold  to  carry  on  trade,  that  will  carry 
with  it  aU  those  circumstances  (8).  If  there  is  any  doubt 
about  the  facts,  I  would  certainly  let  them  in  by  way  of  in- 
quiry ;  and  have  it  tieared  up  by  the  Master.  The  thing,  I 
want  to  know,  is,  how  far  it  is  possible  for  a  mortgagee  of  j.otnt 
property,  so  circumstanced  as  to  be  in  the  act  and  habit  of 
being  improved  at  a  joint  expence,  to  proceed  against  one,  and 

•  ■ 

take 
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If  joint-te- 
nantaof  lease- 
hold or  free- 
hold lay  out 
money  jointly 
upon  it  in  the 
way  of  t»d.. 
there  is  no 
surviTorship. 


(8)2  Fes.  258.  Laker.Crad" 
dock,  a  P.  WiU.  168.  See  post, 
Moriejf  V.  Bird,  Vol.  Ill,  628. 
IX,  597,  the  note  to  Jackson  v. 


Jackson.  Aveling  v.  Knipe,  XIX, 
441.  Crawikay  v.  Mank,,  1 
Swan$t.495. 
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IN 


takg  Aeir  joiiic  prti|i(my  in  exfMhi^  In  ihil  eate  both  im^ 
to  be  ilied.  The  Defendant  is  going  upon  the  execution  <if  «a 
equity  (  attd  if  he  takes  it,  it  must  be  subjeitt  to  afl  equity,  M 
wUeh  it  is  fiabfe*  He  got  it  sold;  and  ih  the  manner  of  it 
has  duPDwn  his  own  estate  in)  so  that  the  CoUft  cannot  knaWf 
for  What  sum  die  equity  solgl,  and  for  what  the  {ririndpaL  Bm 
did  Aat  ih  order  to  make  sate  of  it  Ifc  is  not  poariUe  Ifar 
him  lt>  make  isak  Cf  a  subject  molr^faged  under  a  nititloii  ef 
extMding  an  equity,  Imd  put  his  own  legid  estate  in  As 
satm  contract,  and  haTe  it  sold  by  the  sheriff,  as  ia  atdd, 
dioOgh  the  eridenc^  shewiE^  it  was  by  order  of  the  Defendant. 
U  this  had  beeh  a  mortgage  in  fee,  he  could  ottly  hate  ea^ 
tended  it  to  h<dd  gwmsqtief  and  theik  it  Would  hate  beat 
opened  at  oncei  This  Is  of  the  first  impression;  and  thdu^ 
I  admi^  an  equity  may  be  extended  under  the  Statute  of 
IVauds,  and  that  this  Plaintiff  as  well  as  any  other  m%;lit 
cause  it  to  be  extended,  yet  where  he  throws  his  own  estate 
in,  and  makes  it  ilnpossible  for  the  Court  to  see,  how  mudi 
was  satisfied  by  the  equity  of  redemption,  and  how  much  was 
ft>r  the  mortgage,  the  consequence  is,  I  ^o  not  know,  how 
this  man  is  to  plead  upon  a  capias  ad  mtigfkdetidmm  or 
Tived  judgment*    I  will  give  my  opinion  to-morrow. 


JHoreft  mh. 


[  •Me] 


Lord  Chancellor. 
Upon  looking  into  the  statute  I  do  not  think,  this  is  within 
it  {9\  The  words,  are,  that  upon  every  statute,  recogni- 
zance, or  judgment  the  sheriff  shall  deliver  in  execution  to 
the  party  any  lands,  tenements,  hereditaments,  rectories, 
rents,  or  tithes,  held  in  trust  for  the  Defendant,  just  as  if  he 
had  been  actually  seised  *  or  possessed  of  the  same.  Here  it 
is  impossible,  he  can  be  seised.  Upon  reading  the  statute  I 
thought,  we  were  all  mistaken  yesterday.  I  do  not  think,  the 
statute  touches  it  at  all.  I  imagined,  the  words  were  much 
larger,  and  that  the  .words  "equitable  interests"  were  con- 
tained in  it;  but  found  myself  wrong.  Therefore  on  con- 
senting to  confirm  the  leases  ( 10 )  let  the  Plaintiffs  be  let  m 
to  redeem  upon  the  usual  terms ;  and  let  there  be  an  inquiry 

as 

(0)  Scon  V.  Sehokg,  8  East,       (tO)  A  particdar  application 
467.  was  made  for  that. 
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aft  to  all  the  motley 
Upon  it. 


out;  aikd  let  ^ferrmt.  interest  he         178S. 


After  this  decision,  Mr.  Lloyd  mentioned  Phmket  ¥.  Penson^ 
2  Atk.  290,  and  the  case  of  Sir  Charles  Cox's  creditors^  3  P. 
WiU.  341,  where  it  was  detenmned,  tliat  upon  a  mortgage  of  a 
term  for  years  the  equity  of  redemption  is  equitable  assets  (11), 
liecause  the  whole  interest  is  in  the  mortgagee  at  law,  and 
nothing  therefore  in  the  mortgagor ;  which  last  case  was  fol^ 
lowed  by  Lord  Hardtoieke  in  HarHoeU  y.  Chitters,  Amb.  308 ; 
from  which  cases  Mr.  Uoytfasld,  it  seemed  not  to  be  extend- 
ible. He  also  said,  an  inquiry  had  been  made  at  the  sherifiTs 
office ;  and  that  they  take  no  notice  of  the  legal  interest,  but 
sell  the  whole  remainder  of  the  term. 

^11)  These  cases  seem  now  to  be  over-ruled :  see  Sharpe  y. 
Earl  of  Scarbanmgh,  post»  VoL  IV,  538. 


Lystsr 

V. 
DoLLaND* 


KIDNEY  r.  COUSSMAKER. 
WILLIAMS  r.  COUSSMAKER. 

JDENJAMIN  KIDNE  F  by  his  will,  after  givmg  directions 
as  to  his  funeral,  and  the  erection  of  a  monument,  gave, 
devised,  and  bequeathed,  certain  estates  in  the  counties  of 
Northampton^  Bedford^  Huntingdon^  and  Leicester^  and  in 
London^  and  all  other  his  messuages,  lands,  tenements,  and 
hereditaments,  in  the  said  several  counties  of  Nortltampton^ 
Bedford^  Huntingdon^  Leicester^  or  elsewhere,  in  Great 
Britain,  except  the  estates  hereinafter  given  to  his  wife  for 
life,  to  the  use  of  trustees,  their  heirs  and  assigns  for  ever, 
upon  the  trusts  after-mentioned,  viz.:  upon  trust  to  sell  and 
dispose  of  the  produce  to  such  person  and  persons,  and  in 
such  manner,  as  after-mentioned;  first,  to  discharge  *'  all 
'^  principal  money  and  interest  due  and  dwing  to  any  person 
or  persons  for  and  upon  any  mortgages  or  incumbrances 
subsisting  upon  and  particularly  affecting  the  same  estates  at 
the  time  of  my  decease,  as  the  same  estates  are  thereby  seve- 
^'  rally  charged  and  chargeable;  and  shall  and  do  place  out  and 
'^  invest  all  the  overplus  of  the  money  arising  by  such  sale  or  sales 


March  Oth. 

Devise  of  land 
to  be  sold:  mo- 
ney, prodaeed 
by  the  sale, 
charged  with 
simple-con- 
tract debts  on 
the  intention, 
though  doabt- 
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179S.         ''  as  aforesaid  after  deducting  their  charges  in  the  executioii  ofi 
^*^  ''  the  aforesaid  trusts  in  government  securities  or  in  any  of  the . 

^^  "  public  funds  in  their  names,  &c.  in  trust  for  such  person  and 

CoussMAKBR.  <'  persous,  in  such  proportions,  and  in  such  manner  and  form 
Williams     <<  in  all  respects,  as  I  have  hereinafter  directed  of  and  con- 

CovssM  AKBH.  "  Ceding  the  residue  of  my  personal  estate ;  it  being  my  intent 

'^  and  meaning,  that  such  overplus  money  shall  go  with  and  be 
''  considered  as  part  of  the  reridue  and  surplus  of  my  personal 
"  estate.**  The  testator  then  recited,  that  under  the  will  of 
Sir  R.K.  he  and  WUliam  NuU  had  a  sum  of  10002.  another  of 
700/.  and  another  of  500/.  in  trust  to  be  laid  out  in  govern- 
ment securities,  and  that  the  dividends  should  be  paid  to  three 
persons  respectively  for  their  lives,  and  that  after  the  decease 
of  each  respectively  the  principal  should  be  considered  as  part 
of  that  testator's  personal  estate.  Then  taking  notice,  that 
those  sums  were  not  so  laid  out,  but  that  he  had  paid  interest 
at  4tper  ceni.  to  the  annuitants  in  respect  of  them,  he  directed 
his  executors,  as  soon  as  conveniently  could  be  after  his  de- 
cease, to  raise  out  of  his  personal  estate  those  three  sums,  and 
to  invest  them  m  government  securities  for  tiie  uses  of  Su-  B.  KJb 
wiU.  The  testator  then  confirmed  the  settiement  made  on  Us 
marriage  with  his  wife  Elizabeth;  and  ratified  and  confirmed 
to  her  all  sum  and  sums  of  money  given  or  bequeathed  by 
relations  or  friends,  which  is,  arc,  or  shall  be,  invested  in  the 
public  funds,  or  laid  out  upon  any  security  in  her  own  name, 
or  in  the  names  or  name  of  him  and  his  wife,  or  of  any  person 
or  persons  in  trust  for  her.  He  then  gave  several  messuages  to 
his  wife  for  life,  and  if  they  fall  short  of  producing  annually 
400/.  directed,  that  **  the  deficiency  if  any  shall  be  made  up 
'^  to  her  out  of  the  interest,  dividends,  and  produce  of  my 
personal  estate ;  it  being  my  will  and  meaning,  that  my  wife 
shall  always  have  and  be  entitled  unto  an  annual  income  of 
'^  not  less  than  400/.  for  her  life,  to  be  issuing  and  payable  as 
^'  aforesaid  :*'  if  the  rents,  &c.  exceed  400/.,  his  wife  to  be 
entided  to  the  full  benefit  and  income  thereof.  He  then  made 
some  specific  bequests  to  her  and  his  two  daughters ;  and  de- 
clared, that  the  provision  in  his  marriage  settlement  and  by  his 
will  made  for  his  wife  shall  be  in  lieu,  bar,  and  full  recompence 
and  satisfaction,  of  and  for  all  dower  or  thirds,  free-bench  or 
other  customary  estate  whatsoever,  which  his  said  wife  coul4 

claim 
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cUim  or  be  entitled  to  out  of  any  patt  of  his  freehold,  copy-  17M. 

bold  or  customary  estates ;    and  that  unless  she  shall  within       Kidney 
-•  three  months  after  his  decease  release  to  his  executors  all  her  v. 

right  of  dower  and  thirds^   free-bench  and  customary  estate  Coussmakbr. 
whatsoever,  in  his  freehold,  copyhold,  and  customary  estate,     Williams 
all  the  provisions  hereby  intended  for  her  shall  cease,  except  Coussmaker« 
the  legacy  of  200  guineas.    He  gave  the  remainder  in  the  free- 
hold part  of  the  messuages,  which  she  had  for  Ufe,  and  all  other 
his  freehold,  copyhold,  and  customary  messuages,  lands,  &c.  not 
before  mentioned  and  devised,  to  his  two  daughters.  Christian 
and  EUxabeth,  as  tenants  in  common  in  tail,  with  benefit  of 
survivorship,  and  in  de&ult  of  issue  of  both  to  his  own  right 
heirs.     He  then  gave  the  leasehold  part  of  the  premises, 
given  to  his  wife  for  life,  after  her  decease  to  his  two  daugh- 
ters equally,  their  executors,  &c.  for  the  remainder  of  the 
term,  he  had  therein,  and,  aftier  powers  of  leasing  to  his  wife 
and  some  legacies,  gave  and  bequeathed  to  the  same  trustees 
all  the  rest,  residue,  and  surplus  of  my  personal  estate  after 
payment  of  my  debts,  funeral  charges,  the  expences  of  prov- 
ing this  my  will,  the  expence  of  a  monument,  and  legacies 
*'  aforesaid,  in  trust  to  place  out  and  invest  the  same  in  govern- 
ment securities,  or  in  any  of  the  pubUc  funds  in  their  names 
in  trust,  that  they  and  the  survivors  and  survivor  of  them, 
"  and  the  executors  and  administrators  of  the  survivor,  do 
**  and  shall  out  of  the  interest,  dividends,  and  produce,  of  my 
said  residuary  trust-estate  pay  to  my  wife  Elizabeth  Kidney 
yearly  and  every  year  during  he;  life  such  an  annual  sum 
♦  of  money  as  will  in  addition  to  the  yearly  rents  and  profits      [  *438  ] 
"  of  the  said  messuages,  &c.  in  Lawrence  Pountney  Hill,  &c. 
'^  make  up  the  sum  of  400/.  clear  of  taxes,"  &c.  such  annual  sum 
to  be  paid  to  her  during  her  life  quarterly;  "  and  upon  this 
'*  farther  trust  to  pay  out  of  the  interest,  dividends,  and  pro- 
**  duce  of  my  said  residuary  estate  such  yearly  sum,  or  sums 
**  of  money  as  they  shall  think  proper,"  not  exceeding  200/. 
per  annunif  one  year  with  another  for  each ;  for  the  mainte- 
nance and  education  of  his  two  daughters  until  21 ;  and  upon 
farther  trust  to  transfer  and  pay  all  and  every  part  of  ^'  my  said 
**  residuary  estate,"  subject  to  his  wife's  life  interest  in  that  an- 
nual payment,  to  make  up  the  deficiency  before  mentioned,  to 
his  two  daughters  in  moieties  at  21  or  marriage,  if  with  consent 
of  the  wife  and  trustees,  with  benefit  of  survivorship  in  case 
Vol.  I.  H  H  of 


if 
ti 
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1792.         of  the  death  of  either  under  21  or  unmarried:  and,  if  fx>tfi  die 
under  21  and  unmarried,  he  directed,  that  his  ''said  reaidiiaiy 


K.1I)NBY 

^^  estate  **  subject  to  such  annual  payment  or  allowance  as  afoie- 

CoussMAKER.  said  to  my  wife  for  her  life,    shall  go  and  be  distributed 

Williams     unto  and  among  such  person  and  persons,  who  will  be  then 

CoussM AKBR   ^'^^^^^  ^  *^®  **™®  accordiug  to  the  statute  of  distribution  of 

intestate's  estates ;  and  declared,  that  in  the  mean  time  and 
until  the  messuages,  lands,  tenements,  and  hereditaments  in 
the  counties  of  Northampton^  Bedford,  HunHngdan,  and 
Leicester f  and  in  London^  before  menticmed  and  directed  fa 
be  sold,  shall  be  sold,  the  rents  and  profits  of  the  same  estates 
shaU  be  appUed  in  the  first  pkce  in  discharge  of  the  mterest 
due  and  to  grow  due  upon  the  respectire  mortgages  thereof; 
and  that  the  overplus  of  such  rents  and  profits  shaH  from  time 
to  time  be  applied  for  such  person  and  persons  and  such  uses, 
intents,  and  purposes,  as  \&  herein  before  mentioned  and  d»> 
rected  of  and  concerning  '*  the  interest,  dividends,  and  pro- 
**  duce  of  my  residuary  personal  estate.** 

The  testator  appointed  the  trustees,  named  in  his  wil^  to 
be  his  executors;  ^ving  them  the  usual  powers  to  change 
the  funds;  and  directed  them  to  reimburse  themselves  out  of 
his  residuary  estate  their  costs.  One  of  his  daughters  died 
under  age  and  unmarried.  There  were  simple-contract  debts, 
beyond  what  the  personal  estate  could  satisfy,  to  the  amount 
of  14,000/.  The  second  bill  was  filed  by  the  simple*contract 
creditors,  claiming  a  right  under  this  will  to  have  their  debts 
satisfied  out  of  the  overplus  of  the  money  arising  from  the 
sale  of  the  real  estates,  afler  discharging  the  incumbrances 
upon  them.  The  first  bill  was  by  the  surviving  daughter,  sole 
heiress  and  residuary  legatee,  to  have  the  whole  overplus. 

[  439  ]  Solicitor   General,    Mr.  Mansfield,    Mr.  Mitford,    and 

Mr.  HolUst,  for  the  Daughter. 
Upon  the  whole  of  this  will  the  simple-contract  debts  are 
not  charged  upon  the  overplus  of  the  money  arising  from  the 
sale  of  the  real  estates.  The  scheme  of  the  will  is  this ;  the 
testator  supposing  his  personal  estate  to  be  sufficient  for  pay- 
ment of  his  debts,  legacies,  funeral  charges,  expence  of  a 
monument  and  of  proving  his  will,  has  contemplated  the  case 

of 
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of  the  existence  of  a  residue,  after  all  those  were  paid  for;  1702. 


which  residue  was  to  be  upon  certain  trusts  for  the  various 
persons  named.     Though  he  has  directed  the  sale  of  the  real  ^^ 

estates,  and  the  produce  to  be  applied  in  payment  of  certain  Coussmaker. 
debts,  namely,  the  specific  incumbrances  upon  those  estates,  Williams 
he  has  not  given  it  after  payment  of  debts,  legacies,  ftineral  Coussmakbr 
charges,  expence  of  a  monument  and  probate ;  for  this  over- 
phis  must  be  subject  to  dl  those  five  charges,  if  to  any  of 
them,  and  to  the  interest  of  legacies  and  every  other  thing 
carrying  interest.  After  deducting  the  specific  incumbrances 
upon  the  estates,  and  the  charge  of  executing  the  aforesaid 
trusts,  which  are  merely  those  of  selling  the  estates,  he  has 
dhrected  it  to  go  to  such  persons,  as  shall  be  entitled  to  the 
residue  of  his  personal  estate.  These  creditors  are  not  in  any 
sense  entitled  to  that;  but  the  persons  entitled  to  that  are 
those,  who  are  to  take  it,  aft;er  what  he  calls  the  residue  of  his 
personal  estate,  shall  have  been  formed;  namely,  the  surplus, 
if  there  should  be  any,  to  be  invested  in  stock.  While  this 
fund  remains  overplus,  the  only  out-goings,  as  far  as  he  directs 
the  application,  are  the  interest  of  the  specific  mortgages; 
and  to  apply  it  to  these  simple-contract  debts  would  be  con- 
trary to  the  express  direction  to  apply  it  to  those  specific 
debts  only.  Therefore  the  overplus  so  to  be  laid  out  must 
be  the  overplus,  after  having  paid  only  the  debts  afiecting  the 
estate  specifically.  In  the  very  next  clause  to  that,  respecting 
tiie  overplus  arising  from  the  real  estate,  he  expressly  directs 
the  sums  given  by  the  will  of  Sir  R,  K.  to  come  out  of  his  per- 
s6nal  estate,  conceiving  that  an  ample  ftmd  for  discharging  his 
debts.  These  words  "  all  the  rest,  residue,  and  surplus  of 
**  my  personal  estate  after  paying  debts,  &c.'*  are  part  of  the 
description  of  the  thing  given,  not  a  charge  upon  it.  If  so, 
then  the  prior  words,  directing  the  overplus  of  the  produce  of 
his  real  estates  to  be  applied  to  the  same  trusts  as  after  di- 
rected  concerning  the  residue  of  his  pei^onal  estate,  do  not 
operate  so  as  to  charge  that  overplus  *with  his  debts  and  [  ^440  ] 
legacies ;  though  if  it  had  been  '^  all  the  test  of  my  personal 
*'  estate  subfect  to  my  debts,  ftc.**  that  might  have  made  a 
difference. 

HH2 
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Kidney 

V, 
COUSSMAKER. 

fflLUAMS 
Ck>USSMAKBR9 

After  pay- 
ing debts" 
amoants  to  a 
charge  for 
debts,  for 
which  very 
little  is  saffi- 
cient ;    the 
Court  leaning 
that  way. 


Lard  Chancellor. 
If  be  bad  given  Black-acre  after  paying  debts,  tbat  woulA 
subject  it  to  debts;  for  which  a  very  little  is  suffidlent.     The 
Court  has  leaned  that  way,  if  we  may  be  allowed  to  say  so  ( 12V 

For  the  Daughter. 
He  directs  the  overplus  of  both  estates  to  be  laid  out  m 
government  securities,  and  then  caBs  them  both  together  re»* 
duary  trust  estate ;  which  shewsy  he  had  then  raised  a  neir 
idea,  viz.  an  accumulated  ftmd  composed  of  the  produce  i^ 
his  real  estate  after  discharging  the  incumbrances  upon  it,  and 
of  his  personal  aft;er  paying  debts,  &c,  and  then  he  proceed* 
to  declare  the  trusts  of  them  jointly.  Then  he  has  directed 
the  overplus  of  the  rents  and  profits  previous  to  the  sale  be- 
yond the  interest  of  the  respective  mortgages  to  go,  not  Sot  the 
purposes  to  which  bis  personal  was  to  be  applied,  but  to  sndi 
persons  and  uses,  as  he  had  before  directed  concerning  tiiie 
produce  of  his  residuary  personal  estate;  viz.  subject  to  the 
charge  in  aid  of  the  wife*s  income,  and  for  maintenance  and 
education  to  be  divided  between  his  daughters  at  21*  The 
only  argument  in  favour  of  charging  the  overplus  of  the  pto- 
duce  of  the  real  with  the  legacies,  with  which  it  must  be 
charged  if  with  these  debts,  arises  from  the  direction  to  make 
good  the  deficiency  of  the  wife's  income  both  out  of  the  inte- 
rest of  his  personal  and  of  his  residuary  trust  estate.  That 
is  not  in  nature  of  a  legacy,  but  of  an  annuity.  With  regard 
to  the  other  legacies  there  is  no  such  charge  as  to  the  rest'* 
duary  estate.  Upon  the  whole  he  has  manifested  a  plain  idea» 
that  his  personal  would  not  only  pay  every  thing  of  this  kind, 
but  also  leave  a  surplus ;  and  the  words  are  not  sufficient 
to  charge  the  legacies,  debts,  &c.  on  the  overplus  of  the 
produce  of  the  real. 


Mr.  Hardinge  and  Mr.  Abbot,  for  the  creditors.r 
These  creditors  are  left  unpaid  in  the  sum  of  14,000^1   That 
the  Court  will  go  to  the  utmost  in  order  to  pay  honest  creditors 

IS 


( 12 )  Upon  the  distinction 
as  to  legacies  under  an  implied 
charge  from  general  words  as 
against    speciiic    devisees,    see 


post,  Vol.  II,  S28,  Kigktley  v., 
Kightley.     Ill,  551,  Williamt  v. 
Ckitty ;  Shalicross  v.  Finden,  73a 
V,  362,  Keeling  v.  Brmcn. 
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is  an  observation  very  famiHar  in  cases  of  this  kind,    A  clear  1792, 

intention  in  this  testator  some  way  or  other  to  pay  his  creditors 


is  admitted.    He  bequeathed  his  personal  sufficiently  for  that: 
lut  the  question  is,  whether  he  has  made  a  provision  for  Coussmaker. 
the  possible  failure  of  that  primary  fund ;  or  if  not,  whether     Williams 
he  has  made  a  provision,  out  of  which  that  obligation  resultsu  ^        ^* 
The  overplus  money,  before  it  becomes  stock  but  after  taking 
out  the  specific  incumbrances,  is  to  be  considered  as  part  of 
the  personal  estate.     It  is  to  lose  every  description  of  real, 
and  would  be  liable  to  debts  without  an  express  provision. 
When  it  becomes  stock,  he  directs  the  stock  to  go  as  the 
residue  of  his  personal.    There  are  three  kinds  of  residue : 
one  after  a  provision  for  debts:  another  after  a  provision  for 
legacies  only ;  a  third  after  a  provision  for  both.    The  first 
residue,  which  he  calls  residue  and  surplus,  is,  after  he  has 
made  a  provision  for  legacies  alone,  conceiving  that  he  has 
directed  it  to  pay  debts  in  the  first  place.    It  is  impossible 
to  distinguish  the  words  **  after  '*  and  *^  sulyect.**    Batson  v. 
Lindegreen,   2  Bro.  C.  C.  94,  has  decided  that.     "  After " 
was  there  said  to  be  an  adverb  of  time ;  but  your  Lordship 
held  otherwise ;  and  said,  it  was  the  same  as  "  subject^''  and 
held  the  property  to  be  equitable  assets.    After  debts  paid  thb 
fund  acquires  a  new  term,  viz.  **  residuary  estate  ;**  for  then 
it  goes  for  the  purposes  of  the  trust  attaching  upon  these 
monies  when  made  stock.    It  is  clear^  that  when  he  mentions 
the  term  ^'residue  of  his  personal  *"  he  attracts  to  that  descrip- 
ticm  the  overplus  of  the  produce  of  the  real.    It  is  the  same, 
as  if  he  had  used  the  words ;  and  if  he  had  said  both  residue 
and  overplus,    there  could  be  no  doubt.     He  then  asserts 
emphatically,    that    the    aggregate  ftmd    shall  be   liable    to 
debts,    on   purpose  least  this  overplus  should  escape  from 
fliat  obligation.   With  the  same  anxiety  he  mentions  legacies ; 
as  to  which  this  ftmd  must  be  charged  with  all  those  articles, 
if  with  any.     It  means  to  protect  the  legatees  and  the  resi- 
duary legatees  by  an  additional  fund  applicable  to  the  pay- 
ment of  debts.    By  the  clause  to  make  up  the  deficiency  of 
the  wife's  income  it  is  first  to  be  made  good  out  of  the  per- 
sonal estate,  then  out  of  this  residuary  aggregate  fund,  if  the 
personal  fails.     There  is  another  argument  for  the  creditors. 
7he    testator  intended,    that  the  legacies,    he  first  named, 

should 
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1792.         should  be  paid  first;  then  the  d^bts ;  then>  and  not  till  tbem 
the  residuary  legatees.     If  the  residuary  legatee  ^ucoeeds^  she 


*^^^^       will  have  an  advantage  over  those  legatees  first  named}  the 

(loussMAKER.  advantage  of  this  fund  clear  firom  the  debts;  and  th^  others 

WiLUAM s     will  lose  the  benefit  of  their  legacies.    He  may  be  thought  to 

^        ^'  be  providing  for  a  possible  failure   ♦  of  the  primary  fund.. 

r  *44d  1      I'h^^  i^  OQ^  passage,  which  does  appear  to  have  some  odour 

against  the  creditors;  viz.  the  direction,  that  the  rents  ao^ 
profits  accruing  before  the  sale  shall  after  certam  deductioDs 
go  in  the  same  manner  as  the  income  of  his  residuary  personal 
estate.  He  means  by  that,  that  it  shall  go  in  aid  of  the  wife's 
income.  But  even  admitting  that  he  has  here  used  impera- 
tive words,  and  that  though  ever  so  absurd,  they  cannot  be 
got  rid  of,  he  has  done  the  s$mie  thing  as  to  that  part,  which 
favours  the  creditors.  The  words  "  after  payment  of  debts,** 
if  they  apply  to  the  personal  only,  are  nugatory,  for  the  law 
would  have  done  that;  but  if  to  this  overplus,  they  have  a 
force.  These  estates  would  have  come  to  his  daughter  by  de- 
scent without  any  direction ;  but  the  direction  to  sell  them  to. 
pay  debts  gives  it  a  meaning.  CUmdesley  v.  Pelham,  I  Fers, 
41 1,  shews,  that  in  these  cases  the  Court  leans  to  charge  the 
land.  In  2  Ves.  27S>  ILoTd  Harchoicke  says,  that  such  con^ 
struction  is  to  be  made  of  wills,  as  tends  to  do  justice  to 
creditors,  and  to  attain  satisfaction  of  just  debts  as  far  as  pos- 
sible ;  and  for  that  all  wills  especially  in  this  Court  have  re? 
ceived  a  most  liberal  construction.  The  presumption  always 
is,  that  the  testator  intended  debts  to  be  paid.  Therefore 
this  overplus  is  subject  to  the  debts ;  for  the  descent  is 
broken;  and  it  is  equitable  assets. 

Reply. 
The  leaning  of  the  Court  in  favour  of  creditors  must  not 
be  carried  so  far  as  to  be  extended  to  cases  of  mere  conjec- 
ture. These  creditors  did  not  contract  for  any  charge  on 
the  real  estate;  and  therefore  have  only  themselves  to 
blame.  The  scheme  of  the  will  is  this ;  he  had  real,  which 
he  chose  to  have  sold ;  he  had  also  personal ;  and  it  b 
admitted,  that  he  thought  the  personal  sufficient.  He 
meant  this  only;  to  bring  together  what  he  calls  the  over- 
plus of  the  real,  and  to  add  that  to  the  overplus  of  the  per-. 

sonal 
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€onal  to  form,  what  he  calls^  a  residuary  trust  estate;  intending  1792. 

that  the  overplus  of  the  real  should  be  that  money  arising  from       k^^tT'  ▼ 
the  real  remaining  after  payment  of  those  specific  debts,  and  9. 

that  the  overplus  of  the  personal  should  be  that,  which  it  Coussmaker. 
would  have  been,  if  he  had  used  none  of  those  words,  upon  Wiluams 
which  the  argument  on  the  other  side  proceeds,  namely, ''  after  CSouesM akbB« 
^*  payment  of  debts,  funeral  charges,  &c.**  to  which  personal 
property,  as  such,  is  liable.  Thb  surplus  is  to  be  added  to 
the  other ;  and  then  certain  trusts  are  to  attach  upon  the  two 
^  together.  Suppose  the  executors  had  renounced  the  probate,  £  ^443  ] 
but  accepted  the  trust ;  they  are  to  sell  the  real  to  pay  the 
specific  debts  and  interest.  Till  the  real  should  be  sold,  it 
is  admitted,  the  rents  and  profits  could  not  be  applied  to  any 
thing  but  the  interest  of  the  mortgages;  after  which  the  sur» 
plus  was  to  be  paid  to  such  persons,  as  were  entitled  to  the 
interest,  dividends,  and  produce  of  his  residuary  personal 
estate.  Those  words  can  only  mean  the  persons  entitled  to 
it  when  made  a  fund  to  produce  interest,  dividends,  and 
produce.  They  are  driven  to  admit,  that  it  is  not  charged  till 
laid  out.  The  personal  is  in  trust  for  no  one  till  absolutely  , 
cleared  of  debts.  The  surplus  of  it  therefore  is  not  subject 
to  debts;  and  the  other  overplus  is  to  be  in  trust  for  the 
same  persons  as  the  surplus  of  the  personal.  They  are  to 
pay  all  other  debts,  legacies,  ftuieral  expences,  expence  of 
monument  and  probate,  which  testators  are  not  very  apt  to 
charge  upon  real.  Those  three  sums  under  the  other  will 
are  not  legacies  but  debts ;  and  he  expressly  says,  they  are 
to  be  paid  out  of  his  personal.  As  to  the  declaration  in  the 
trust  of  the  residue  of  the  personal  respecting  the  annual 
payment  to  the  wife,  that  could  not  be  cleared,  tiU  it  was 
entirely  gone,  because  it  was  an  annuity  for  her  Ufe.  He  pro- 
vided for  that  there,  but  for  no  other  legacy  whatsoever. 
Upon  the  whole  will  the  words  ^  residuary  trust  estate*'  can  at 
most  mean  the  overplus  arising  from  the  sale  of  the  land  after 
paying  a  particular  class  of  debts,  and  the  surplus  of  the 
personal  after  paying  another  class  of  debts  and  all  the 
legacies.  If  his  meaning  was,  that  the  debts  should  come 
out  of  this  overplus,  why  did  he  not  direct  it  so  at  once  ? 
If  this  demand  prevails,  it  will  not  be  conbtniing  the  will 
but  making  it. 
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1702.  Lord  Chancellor. 

I  will  not  call  this  a  case  clear  of  doubt.     It  must  go  upon 


^^  the  drciimstances  of  the  will,  regulated  by  the  intentkm  of 

CoussMAKER.  the  testator,  as  it  appears  in  the  will.    The  leaning  of  the 

Williams     Court  to  make  him  do  justice  must  have  bounds ;  that  is,  it 

CoussMAKBR.  "^^^^  ^  extracted  from  the  terms  of  the  will,  and  not  inter* 

The  leaning  of  posed  by  the  Court,'  The  only  question  resulting  is   this; 

the  Coart  to     whether  the  testator  by  those  words    used  with    regard  to 

charge  land      the  overplus  of  his  real  estates  after  payment  of  the  incum- 

wit^  simple-     l;>rances  upon  them,  which  he  has  cleared  only  to  make  them 

contract  debts   j^^enable  to  the  uses  of  bis  wiU,  intaided  merely  that  over* 

ted  b    th      P'^  ^^  ^  divided  between  his  daughters,  subject  only  to  the 

intention.  payments  for  their  maintenance,  *  and  for  making  good  the 

[  ^444  1       annuity  to  his  wife,  or  whether  he  has  used  this  voluminous 

phrase,  by  which  he  has  combined  it  with  the  surplus  of  Ua 
personal  estate,  for  any  other  purpose.     If  it  was  a  clear  pur- 
pose in  his  mind  to  give  as  much  of  these  real  estates,  as  he 
could,  to  his  daughters,   burthened   only  with  the   annuity 
to  the  wife,   the  natural  order  of  forming  the  will  would 
have  been  the  first,  I  have  mentioned.    Those  words  would 
have  been  the  natural  manner  of  doing  it:  therefore   some 
reason  must  be  found,  why  in  the  manner  of  disposing  of 
that  overplus  he  has  so  combined  it.    I  did  imagine,  there  had 
been  cases  more  in  point  than  the  common  case,   where  a 
Where  testa-    testator  combines  real  estate  with  personal  generally.     If  that 
tor  combines    ^^s  the  case,  there  is  no  doubt,  that  all  the  burthens  of  the 
rea  as     ewi  ii  personal  estate  would  have  been  put  upon  this,  so  combined 
rallv    th         1  ^^^  it  (13).    There  are  many  cases  for  that.      The   <mly 
is  sabjeot    to    ^l^^^^ion  is,  whether  he  has  put  the  surplus  arising  from  the 
all  the   bur-     '^^  estate  distinctly  in  the  situation  of  the  surplus  and  residue 
thens  of  the     of  the  personal  after  discharging  all  manner  of  incumbrances, 
personal.  naturally  falling  upon  it ;  or  intended  to  place  it  in  that  situ* 

ation,  where  the  literal  construction  will  place  it,  if  attentioD 
is  paid  to  the  word  '^  residue'*  in  the  manner,  in  which  he 
has  used  it  both  as  to  the  real  and  personal  estate.  The 
only  material  words  are  first  as  to  the  gift  of  his  real  estate; 
by  which  it  is  true,  he  has  in  the  result  and  end  provided  for 
particular  debts,  but  not  with  a  view  of  paying  debts  of  any 

sort 

(13)  Not,  where  real   estate  is  to  be  converted  into  personal 
for  special  purpose*,  Gibbs  v.  Ovgier,  post.  Vol.  XII,  413. 
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sort  or  kind,  but  with  a  view  of  rendering  his  estate  saleable  1^92. 

and  the  produce  forthcoming ;   for  he    has  charged  it  with       v^'^^  ■ 
those  debts  subsierting  upon    and    afiecting  such  estates  as  ^^ 

are  respectively  charged  and  chargeable;    so  in  the  manner  Coussmakbr^ 
of  making  that  provision  he  has  shewn,  his  object  was  not     WiLUAiis 
to  pay  debts  under  a  notion  of  discharging   the  obligation,  Cous^Iiakbb; 
but  to  provide,  in  what  manner  the  true  value  of  the  estate 
to  be  brought  forward  should  be  ascertuned.    He  therefore 
directs  it  to  be  sold,  and  those  incumbrances  actually  affect- 
ing it  to  be  paid,  in  order  to  render  a  balance*     It  was  sup- 
posed, that  if  he  had  charged  this  with  debts  at  all,  it  would 
not  have  been  charged  until  laid  out,  or  at  least  that  it  would 
not  according  to  his  intention:  for  I  admit  it  may  be  fairly 
argued,  what  he  intended,  though  the  words  were  unneces-   Intent  may  be 
sary  by  the  operation  of  law  upon  it :   but  that  is  a  difficult  argued  from, 
argiunent  to  raise  on  either  side,  (for  it  was  raised  on  both  thoagh  the 
in  some  degree);  as  these  words  would  have  been  applicable  ^oyds,  by 
to  all  the  purposed  expressed,  whether  he  used  the  words  ^  *^     i    ap- 

**  laid  out  in  the  mean  time"  or  not :  viz,  ^'  in  such  propor-  ' 

'^    '^       oonecessary. 

''  «  tions,  manner,  and  form  m  aU  respects,  as  after  directed  r  #44^  i 
*'  concerning  the  residue  of  my  personal  estate ;  it  being  my 
intent,  that  such  overplus  should  go  with  and  be  considered 
as  part  of  the  residue  and  surplus  of  my  personal  estate.** 
The  question,  arising  upon  those  words,  is,  what  was  in  his 
contemplation,  when  he  spoke  of  the  residue  and  surplus  of  his 
personal  estate ;  for  I  agree,  that  what  it  was  in  his  contempla- 
tion to  do  with  that,  which  he  called  the  residue  of  his  personal 
estate,  that  it  was  in  his  contemplation  to  do  with  the  overplus, 
to  be  considered  as  part  of  the  residue  and  surplus  of  that 
personal  estate.  The  words  used  are,  in  effect,  *^  for  such  uses 
'^  and  in  all  respects  as  that  residue."  The  first  question  upon 
that  would  be,  whether  the  residue  of  the  real  estate,  (by  the 
residue  I  mean  that  sum  remaining  after  the  specific  incum- 
brances paid)  being  thrown  into  the  same  fund,  is  not  to  be 
formed  by  virtue  of  this  clause  in  the  same  manner  as  the 
residue  of  the  personal  estate ;  if  so,  then  it  is  clear,  that  the 
particular  legacies,  he  gave  in  the  beginning  of  the  will  as  to 
the  personal  estate,  will  be  to  be  deducted,  in  order  to  fbrm 
a  residue  of  both.  The  next  question  is,  what  is  the  meaning 
of  the  gift  of  the  personal  estate.     He  begins  that  with  cer^ 

tain 
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XtJ^         Uan  pecuniary  kgaciedj  and  a  contingent  annuilj,  io  make 
good  the  income  intended  for  his  wife;  and  then  disposes  of 


IKmNSY  

^-  all  the  rest,  residuej  and  surplus  of  Us  personal  estate.   Those 

GoussMAKBiu  words  in  tliat  context  are  the  same  as  he  uses  before  in  the 

WiLUAMS     declaration  as  to  the  overplus  of  the  real  estate  directed  to  go 

CoussMAKBR.  **  ^^  rcsiduo  and  surplus  of  the  personal.    When  therefiite 

he  has  made  them  one  fund^  after  providing  for  lliat  partieii- 
lar  charge,  he  proceeds  to  dispose  of  both  undoubtedly ;  that 
18^  having  first  said,  it  shall  be  considered  as  the  residue  of 
the  personal  estate,  he  gives  it  to  his  trustees  and  execukm^ 
thus :  '^  all  the  rest,  residue,  and  surplus  of  my  personal  estate 
''  after  payment  of  my  debts  "  not  in  terms  before  provided 
for,  *'  funeral  charges,  expences  of  probate,  a  monument^  and 
legacies  aforesaid/'  The  question  arising  upon  that  was  pro- 
perly stated  thus ;  whether  this  gift  means  purely  a  descriptioo 
of  the  fund,  he  was  to  give,  containing  the  charges  only  as  part 
of  the  description,  or  a  created  charge,  by  which  he  intended 
to  give  the  whole,  in  which  he  has  directly  included  the  sur- 
plus of  the  produce  of  the  real,  expressly  burthened  widi 
those  charges.  First  as  to  the  monument ;  or  if  they  were 
more  fiivourable  charges,  which  the  Court  would  more  desire 
to  execute^  if  they  can  be  said  to  have  any  desire  upon  the 
[  ^  446  ]  subject,  inserted  here :  could  it  be  contended,  that  *  after  de- 
claring the  surplus  of  the  real  estate  to  be  in  the  same  condi- 
tion as  the  surplus  of  the  personal,  both  should  not  be  charged 
alike  ?  That  could  not  be  so  contended  after  the  number  of 
cases,  which  would  have  been  cited,  if  the  funds  had  been 
more  blended  in  this  will,  than  they  are.  Therefore  I  think 
here,  all  the  charges  operated  and  were  introduced  by  the 
word  "  after r  It  is  too  fine  here  to  say,  that,  because  the 
personal  estate  is  naturally  to  be  charged,  the  words,  by  which 
he  has  charged,  are  to  be  thrown  out.  It  is  then  said,  sup- 
pose the  executors  had  renounced.  Suppose  they  had  taken 
only  as  executors,  and  had  renounced ;  that  would  not  ha?e 
made  any  difference  in  the  construction  of  the  will ;  for  the 
intent  of  tlie  testator  is  not  varied.  It  would  have  been  just 
as  if  they  had  not  renounced ;  and,  taking  possession,  they 
must  have  held  to  the  same  uses. 

The  last  clause  inserted  is,  where  he  provides  for  another 
accident.    It  was  foreseen,  that  there  might  be  an  accruer  of 

rents 
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rents  and  profits,  before  the  estates  directed  to  be  sold  were  1792. 

0old.    It  was  unnecessary  for  him  to  have  said  any  thing  as  to       Kidnby 
that  by  his  will,  if  that  argument  is  to  weigh  much ;  for  the  v. 

)aw  would  have  said,  they  must  have  gone  like  the  rest  of  the  Coussmaker, 
j^rplus.  He  has  s^  directly,  what  the  law  would ;  namely,  Wiluams 
that  they  should  go  to  the  ftmd  by  way  of  accession  to  it  to  Cou8SMAKBR# 
the  same  persons  and  uses,  and  in  the  same  proportions,  a9 
the  interest,  dividends,  and  produce  of  his  residuary  personal 
estate  before  given.  If  anything  turned  upon  it,  I  sbopld 
think,  the  word  **  produce  *'  was  not  to  be  construed  in  its 
extensive  sense  as  a  produce  by  sale,  but  as  a  produce  by 
annual  profits.  Whether  if  the  testator  had  been  asked,  what 
he  meant^  he  would  or  would  not  have  said  he  meant  to  give 
the  whole  to  the  children  clear  of  debts,  &c.  and  have  directed 
accordingly,  b  more  than  I  know.  If  it  was  open  to  conjecture, 
there  is  great  room  to  suspect,  he  would  have  given  the  sur- 
plus to  his  two  jdaughters  directly.  But  the  ground,  I  go 
upon,  is  this;  that  the  words  *' residue  and  surplus"  of  the 
personal  estate,  mentioned  ip  the  first  clause,  with  which  he 
has  combined  this  overplus,  miist  mean  the  same  thing  as  the 
words  **  rest,  residue,  and  surplus**  of  the  personal  estate  in 
that  clause,  where  it  is  directed  to  be  disposed  of  and  sub* 
jected  to  certain  burthens,  of  which  the  debts  and  legacies 
make  part.  Upon  the  whole  therefore  this  overplus  must  be 
deemed  subject  to  these  charges.  Let  th^t  decree  be  made 
in  both  causes.  What  was  ordered  to  be  sold  is  equitable 
*  assets ;  but  what  has  descended,  or  was  devised  without  any  [  *44'7  ] 
charge  for  debts,  is  real.     Let  the  costs  of  all  parties  Qoxne    Costs  of  all 

out  of  the  fund  ( 14).  '  parties  out  of 

the  fund. 

(14)  Post,  WiUiaiM  V.  CMtty,  fMrwgh,  C.  post,  Vol.  II,  207; 

Shallcrass  v.  Fimden^  Vol.  Ill,  and  npon  appeal  to  the  House  of 

546,  738.      Powell    v.  Robing,  Lords  io  1797.   Other  qnestions 

Bailey  v.  Ekiru,  VII,  200,  3)9.  in    these   oauses  are  reported, 

Shiphard  y.  Luiwidge,  VIII,  26.  Vol.  XH,  136;  and  as  to  the 

Sanderson  v.  Wharton,  8  Priee^  e^Loneration  of  the  personal  es«    ^ 

680.     Clifford  v.  Lewis,  6  3Iadd.  tate,    see  Gray  v.  MUmetkorpe^ 

33.    This  decree  was  affirmed  on  III,  103,  and  the  note  io  p.  106. 
a  rehearing  before  Lore)  Lougk-r 


»  . « 
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1792, 
March  l^h. 
After  plea  set 
down,  order 
obtained  of 
flourse   by 
Plaintiff  to 
amend  the  bill, 
and  senred  on 
Defendant : 
Plaintiff  not 
appearing, 
when  the  plea 
came  on  to  be 
argued,  it  was 
allowed  of 
course  with 
costs. 


[  ♦4rl«  ] 


JENNINGS  V.  PEARCE. 

A  FTER  a  plea  had  been  set  down  for  argument  the  Plain- 
tiff upon  motion  of  course  obtdned  an  order  to  amend. 
When  the  plea  came  on  to  be  argued,  Mr.  Alexander^  for  the 
Defendant  said,  that  as  the  Plaintiff  declined  to  argue  it,  he 
had  only  to  pray,  that  it  might  be  allowed  with  costs. 

Mr.  HoUist,  for  the  Plaintiff  stated  the  fact,  that  the  order 
to  amend  was  obtained  and  served  upon  the  Defendant ;  and 
contended,  that  the  Plaintiff  was  entitled  to  amend  on  pay- 
ment of  ^  shillings  costs  only. 

Lord  Chancellou 
Asked  Mr.  Mitfard  as  to  the  practice  in  case  of  a  plea  cv 
demurrer  set  down,  where  the  Court  has  made  an  order  to 
amend,  whether  that  will  dispose  of  the  plea  or  demurrer^ 

Mr.  Mitford. 
When  a  plea  or  demurrer  is  put  m,  and  the  Plaintiff  will 
amend,  upon  allegation  that  it  is  not  set  down  to  be  argued, 
he  prays  to  amend  upon  payment  of  SO  shillings  costs :  but 
if  it  is  set  down,  he  cannot  without  full  costs.  So  upon  sub- 
mission to  exceptions  after  an  answer  is  referred,  the  same 
costs  are  paid,  as  if  the  exceptions  were  allowed. 

Lord  Chancellor, 
The  question  is,  whether  the  circumstance,  that  the  Court 
has  granted  an  order  to  amend,  does  without  more  strike 
off  the  plea.  The  consequence  is,  that  the  order  was  ob- 
tained either  on  a  right  or  a  wrong  suggestion ;  and  then  the 
question  is,  whether  the  suggestion,  that  the  Defendant  has 
not  answered,  is  a  true  suggestion,  when  he  has  pleaded. 
Does  that  liberty  to  amend  *  dispose  of  the  plea  in  any  way, 
and  leave  the  costs  upon  the  Defendant,  or  is  he  at  liberty 
notwithstanding  that  to  go  on  and  argue  the  plea  and  get  the 
costs  ?  If  not,  I  should  advise  him  to  set  aside  that  order  for 
irregularity ;  and  I  would  make  the  party,  who  had  been  guilty 
of  the  irregularity,  pay  the  costs  of  all,  that  had  been  done,  as 
well  as  of  the  motion.  I  have  nothing  before  me  but  ihe  plea; 
therefore  I  think,  the  proper  order  for  me  to  make  is  to  allow 

the 
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the  plea  with  the  common  costs.    But  if  upon  looking  into  the'         1792; 

practice  it  turns  out  to  be  the  rule,  that  the  order  obtained  to     jg^^JT^Qg 

amend  does  strike  the  plea  off  the  record,  it  must  be  so;  but*  t^, 

I  have  great  doubts  about  that.    If  the  date  of  the  order  to      Pbarcb# 

amend  the  bill  appears  upon  the  record,  and  the  plea  is  al-   Amended  bill 

lowed  to  this  time,  I  thuik,  the  amended  bill  is  struck  out  of  [•  <>«*  <>' Co^^t 

bv  flilowance 
Court  by  allowing  the  plea,  supposing  the  plea  to  stand;  for*  |p    |  ^^ 

the  amended  bill  will  be  prior  to  the  allowance  of  the  plea;  rior  tothedate 
and  then  will  not  the  posterior  allowance  of  the  plea  apply  to  of  the  bill, 
it?    It  would  be  otherwise,  if  the  date  of  filing  the  amended  otherwise  if 
bill  was  posterior  to  the  plea,  for  then  the  plea  upon  the  pnor. 
record  would  not  apply  to  it.    The  terms  of  the  motion  of    Motion  of 
course  after  plea  or  demurrer  put  in  for  amending  on  pay-  ^^^*®  •—' 
ment  of  SO  shillings  costs  are  upon  stating,  that  the  plea  or  '^ 
demurrer  is  not  set  down(15)«    But  let  the  practice  be  in-  amend  the  bill 
quired  into;  for  one  way  or  other  the  Plaintiff  shall  certainly  on  twenty  shil^ 
pay  all  the  costs.    There  is  an  irregularity  somewhere ;  and  lings  costs 
wherever  it  is,  the  costs  shall  fall*  mast8tate,that 

^_..^»..»....»  the    plea  or 

Mr.  HoUist  then  acknowledged,  that  he  did  not  appear      .      .  down, 
for  the  Plaintiff-;  but  only  stated  the  facts  as  within  his  own 
knowledge. 

Lord  CHANCELtOR« 

If  the  Plaintiff  does  not  appear,  the  order  for  allowing  the 
plea  is  of  course ;  and  he  may  dispose  of  it  as  be  pleases* 


The  plea  was  allowed  ( 16)« 

(15)   Verwm  v.  Cue,   1  Dick.        (le)  Hinde'$  Chan.  Prac.  225. 
358.  1  Harr.  Chan.  Prac.  271. 

^  [440] 

1792. 

CRESSET  V.  MITTON.  March  I2tk. 

QBro.C.C.4Sl. 
^I^HE  bill  was  to  perpetuate  the  testimony  of  witnesses  to  a    Demarrer  al- 
right of  common  and  of  way.    The  Plaintiffs  claimed  as  lowed  to  bill  to 
lessees  of  a  manor  under  the  Bishop  of  Wincliester;  and  the  pwpetnate  tes- 

bin  ^^^y;^  ^ 

right  of  com* 
men  and  way,  because  charged  so  gsnersHy,  that  l>efendant  could  not 
know  the  point  to  be  examined  to. 


4^ 


vm. 


Crbssm 

MiTTOKr 
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Mttoiitfged,  that  the  ^'t^nontsi  (nmdtn,  Aild  Mdilfyietv  of  the 
'^  ftaid  landfi,  messunges,  tenements,  aiid  heteditaments  hi 
'^  right  thereof  or  otherwise!  have  had  from  the  tune^  whereof 
^'  the  memory  of  man  is  not  to  the  contrary,  hare  and  of  right 
**  ought  to  have  common  of  pastime  for  their  horses,  sheep, 
^  and  otiber  cattle  in  a  certain  waste  caDed  Brawn  Clee 
**  HUly  &c.'*  There  was  a  similar  charge  of  a  right  of  way 
described  for  themselves,  their  horses,  sheep,  and  other  cattle, 
to  and  from  the  same  over  certain  inclosed  lands  belonging  to 
the  Defendant  The  bill  also  charged,  that  the  Plaintifis 
were  in  quiet  possession;  but  that  the  Defendant  threatened 
them  with  actions,  when  their  witnesses  should  be  dead* 
There  was  a  demurrer  to  the  whole  bill  for  four  causes:  first, ' 
that  the  Plaintiffs  had  no  equity :  secondly,  that  no  legal  i^ht 
of  common  was  stated  in  any  one :  thirdly,  that  several  Plain- 
tiffs having  distinct  rights  were  joined  in  the  same  biD: 
fourthly,  that  it  was  not  stated  as  to  what  messuages  in  parti^ 
cular,  the  rights  of  common  and  of  way  were  claimed. 


Mr.  Hoydf  for  the  Plaintiffs. 
As  to  the  first  cause  of  demurrer  the  distinction  is  setlledf 
that  the  Court  will  not  permit  any  bill  for  this  purpose  if  the 
Plaintiff's  can  try  their  right  at  law :  but  where  they  cannot, 
they  have  no  other  course  than  by  bilL  That  point  was  de- 
termined in  the  Duke  of  Dorset  y,  Serjeant  Girdler,  P.  C.  531, 
recognized  in  later  cases.  There  a  demurrer,  because  the 
Plaintiff*  had  not  verified  his  title  at  law,  was  over-ruled  upon 
that  distinction.  That  has  drawn  the  line,  and  established 
that  the  bill  is  proper,  where  no  action  can  be  brought,  and 
the  person  threatening  will  not  take  the  proper  course  to  try 
it  at  law.  These  parties  are  in  quiet  possession,  and  are  only 
threatened. 

[  450  ]  Lord  Chancellor. 

What  was  done  in  the  case  of  Webley  v.  the  Duke  of  Rut- 
land,  which  came  before  Lord  Bathurst,  and  went  to  the 
House  of  Lords? 


For  the  Plaintiffs. 
That  was  a  bill  for  relief.    As  to  seccmd  cause,  the  Phuntiffs 

have 
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have  shewn  a  sufficient  right  to  enable  them  to  examine 
their  witnesses :  the  Mayor  of  York  t.  PUkmgionj  1  Atk*  S8S. 
There  the  Plaintiffs  stated  only,  that  they  claimed  a  sole 
right  of  fishery.  There  are  several  rights  of  fishery ;  but  it 
was  not  thought  necessary  to  state,  whether  it  was  a  separate 
fishery,  a  free  fishery,  or  common  of  fishery,  but  only  that  it 
was  a  sole  right  of  fishing.  It  is  not  necessary  to  state  it  with 
the  strictness  of  special  pleading. 


179& 


Cres»bt 

MiTTOK. 


Lord  Chancellor. 

Do  you  say  that  this  right  of  common  is  appendant  or  ap 
purtenant  to  the  premises?  That,  I  suppose,  is,  what  is  in- 
tended to  be  proved.  But  by  the  words  ^^  or  otherwise'^  do 
you  mean,  that  you  are  at  liberty  to  prove  any  right?  Special 
pleading  depends  upon  the  good  sense  of  the  thing ;  and  so 
does  pleading  here ;  and  though  pleadings  in  this  Court  run 
into  a  great  deal  of  unnecessary  verbiage ^  yet  there  must  be 
something  substantial :  the  party  must  claim  something.  Ought 
not  the  Defendant  to  know,  to  what  you  mean  to  point  your 
commission?  He  may  examine,  if  he  pleases,  and  cannot 
without  that.  K  you  want  to  perpetuate  testimony  to  any 
given  right,  it  is  capable  of  description.  At  present  I  do  not 
see,  what  there  is  to  prevent  you  firom  going  into  the  widest 
examination,  that  can  be  imagined. 

Allow  the  demurrer  (17). 

(17)  Knight  v.  Knight,  AMadd.  1. 


TEW  V.  EARL  OF  WINTERTON. 
FORSTER  V.  FORSTER. 


[451  ] 

1792. 

March  IM. 


/I. 


3JBro.C.C>l89. 
fi^  WIDOW  was  entitled  to  an  annuity,  secured  by,  bond  in    Interest  of 

arrears  of  an- 
noity  in  bar  of 
dower  refused. 


bar  of  dower.  The  condition  of  the  bond  was  to  convey 
sufficient  freehold  or  copyhold  estates,  in  trust  to  raise  and 
pay  to  her  during  her  life,  in  case  she  should  survive  her 
husband,  a  clear  annuity  of  600/1  in  full  satisfaction  and  bar 
of  dower,  &c.  By  the  decree  the  arrears  were  to  be  made  good 
to  her  out  of  the  personal  estate ;  and  in  aid  of  that  the  real 
estate  was  charged ;  as  it  would  have  been  liable  to  dower. 

On 


4it 


17W. 


Tkw 

V. 

Earl  of. 

WiNTBRTON. 

FORSTBR 

V. 
FORBTBR. 
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On  fardier  directions  one  question^  whether  she  could  hats 
interest  for  the  arrears ;  which,  having  accrued  due  for  several 
yearsj  amounted  to  near  7000& 

Mr*  Mansfield  and  Mr«  lAoydf  for  the  widow* 
The  Court  will  give  interest ,  where  it  is,  as  the  books  cal 
it|  the  bread  of  a  wife  or  child.  This  is  as  strong  a  case 
as  any;  for  it  is  her  sole  interest;  and  she  was  really  a  pnr^ 
chaser  for  valuable  consideration,  the  husband  upon  giving 
this  bond  having  got  possession  of  all  her  fortune.  Ferren 
V.  Ferrer Sf  For.  2.  Draper^ 8  Company  y.  Davis ^  2  Atk.  211. 
Newman  y.AuKng,  3 Atk.  579.  2Ves.66U  Batten Y.Eandey^ 
2  P.  WiU.  163. 


For  interest  of 
arrears  of  an- 
noitj  in  bar  of 
dower  some  in- 
ference of  a 
contract  for  in- 
terest upon  for- 
bearaDce  is  ne- 
cessary: com- 
passion 9   po- 
verty, or  that 
she  borrowed 
money,  not 
sufficient. 


Solicitor  General  and  Mr.  Mftfdrd,  contrh. 
The  cases,  mentioned  in  the  books  as  cases,  in  which  the 
Court  would  give  interest,  as  where  the  wife  borrows  money,  &c* 
are  not  a  sufficient  ground  for  it.  In Lindsey  v.———,  before 
the  Lords  Commissioners  in  1793  it  was  refused ;  though  it 
was  a  very  hard  case;  in  which  Mr.  Bedford  by  means  of 
his  large  fortune  held  her  out  a  long  time.  \ 

Lord  Chancellor^ 
If  I  am  inclined  to  give  interest,  I  must  look  into  those 
cases  to  see,  what  I  can  say  to  the  suitors  of  the  Court  and 
to  the  world  as  a  ground  for  doing  it.  I  have  formerly  thought 
of  those  cases ;  and  it  appeared  to  me,  that  the  Court  never 
regularly  proceeded  upon  an  allowance  of  interest,  except 
where  some  transaction  or  conversation  passed  between  the 
parties,  from  which  a  species  of  contract,  that  there  should 
be  interest  upon  the  forbearance,  could  be  inferred  (18). 
Poverty,  compassion,  &c.  have  been  the  reasons,  which 
have  influenced  the  Court,  according  to  the  printed  cases ; 

whicK 


(18)  It  has  been  since  deter- 
mined, that  a  note  payable  on 
demand,  or  on  a  day  certain, 
will  in  equity  carry  interest 
from  the  day  or  demand ;  as  it 
is  given  in  damages  at  law : 
post,  Parker  v.  Hutchinson^  Vol. 
Ill,  133.  Upton  y.  Lord Fcirergf 


V,  801.  Lowndes  v.  CoWms, 
XVII,  27.  Not  in  bankruptcy. 
Ex  parte  Koch,  1  Ves.  ^  Ben. 
342,  see  the  notes  :  but  by  stat 
6  Geo.  XV.  c.  16.  s.  57,  interest 
may  be  proved  in  bankruptcy 
on  all  bills  and  notes. 
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which  are  so  indistmcti  that  I  cannot  decide  upon  those  prin-  1792. 

ciples.     I  should  be  very  sorry  to  give,  as  my  reason  for  doing  ^^ 
it,  that  she  was  in  distress,  or  had  borrowed  money,  &c«    But  i,. 

I  think,  I  cannot  now  enter  into  this  point,   after  the  Court  Earl  of. 

W*  INT  RRTO  W 

has  determined,  that  she  should  have  this  made  up  to  her  by 

computing  the  arrears  and  paying  them  from  the  personal      ^^*J"* 

estate,  and  has  charged  the  real  estate  in  aid  of  that  by  a      Forst£R* 

very  subtle  equity,  because  if  she  had  not  made  a  contract 

of  forbearance  of  dower,  the  entailed  estate  would  have  been 

liable  to  her  dower.    The  cases,  where  the  Court  has  given    Interest  given 

interest,  are,  where  trustees  or  executors  are  bound  by  their  •gainst  trus- 

duty  and  trust  to  make  payments  regularly,   and  have  kept  *®®*  *°"  ®^®' 

money  in  their  hands.     There  the  Court  has  upon  farther  *    eepmg 

money  in  their 
directions  given  interest  (19).  hands   iu 

(19)  Post,  Creuze  v.  Hunter,  III,  657.   Mackworth  v.  Thomai,  ^^^^^  ^^ 

Vol.  II,  157.    4  Bro.  C.  C.  157.  V,  329 ;  VI,  70,  92.     Clarke  v.  ^"•** 

81ft.    (ytionely.  Browne,  I  Batt.  ;%/oii,  VI,  411.     Clarke  v.  Lard 

^  Beat. 262.    TkeKimgy.Mainr  Ahingdim.lSNll.  \06.  Atkvatm 


waring,  2  Price,  67.    Another  v.  Atkinmrn,  Moore  v.M^Namara^ 

point  in  tbb  case,  reported  by  1  BaU.  Sf  Beat.  238, 309.  Knigkt 

fAr.  firowne,  was,  that  interest  v.  Maclean,    SBro.C.  C.  496« 

caoQOt  be  computed  beyond  the  Oibmm  v.  Egerton,  1  Dick.  408; 

penalty  of  a  bond.      See  post,  and  post.  Vol.  IV,  606,  for  aa- 

SOkarpe  v.  Earl  of  Scarborougk,  other  point  decided  in  this  case. 


1792.    , 
THOMAS  V.  DAWKIN.  April  20/4. 

3i?ro.C.  C608. 

A  N  exception  was  taken  to  a  Report,  appointing  a  receiver,    Appointment 

for  that  the  Master  had  appointed  A.^  when  he  ought  to  of  receiver  in 

have  appointed  B.  in  the  discre- 

tion of  the 

Xor(/ Chancellor  doubted,  whether  a  Report,  which  does      ^\^^»  ^™ 
not  require  confirmation,  can  be  excepted  to.  y^g  reasons. 

To  support 
Mr.   Lloyd,   for    the  exception,   cited  Creuxe  v.  Hunter,  an  exception 

2  Bro.  C.  C.  253.  -  2  Dick.  687,  as  an  authority  for  that.  there  mnst  be 

a  substantial 
Mr.  Mitfard,  for  the  Report  objection. 

The  appointment  of  a  proper  person  is  left  to  the  discre- 
VoL.  I.  II  tion 


453  a 


CASES  IN  CHANCERY. 


1792. 


Thomas 

V. 

Dawkin. 


[*453] 


/ 


tion  of  the  Master ;  and  the  rule  which  was  recognised  in 
Creuze  y.  Hunter ^  is,  that  some  substantial  objection  to  his 
appointment  must  be  made  out. 

Lard  Chancellor. 
I  agree  entirely  in  that  principle.  There  must  be  some 
aubstantial  objection  to  induce  the  Court  to  overturn  the  ap- 
pointment *  of  the  Master.  Both  these  gentlemen  are  as  to 
character,  &c.  perfectly  equal.  The  report  is  properly  short 
It  would  not  have  been  right  in  the  Master  to  have  stated  aB 
the  detail  of  the  reasons,  which  induced  him  to  make  this  ap- 
pointment. Questions  are  not  to  be  brought  before  the  Court 
in  this  way,  merely  to.  try  which  way  the  stick  will  fall,  and 
for  the  chance  that  another  Judge  may  by  accident  be  of  an- 
other opinion.  Every  report  may  be  objected  to  in  the  same 
way.  Therefore  over-rule  the  exception.  I  do  not  Hke 
Exceptions  to  these  Reports  (20). 


(20)  Post,  Garland  v.  Garland, 
Vol.  II,  137.  Bowersbank  v. Colas- 
9€au.Anon.  Wilkins  v,  Williams, 
ITI,  164,  615,  688.  Tltarpe 
V.  Tharpe,  XII,  317.  Wynne 
V.  Lord  Newborottgh,  XV,  283. 
Attorney  General  v.  Day,  2  Madd, 
246.  It  is  there  stated,  253,  that 
the  circumstance  of  the  receiver 


being  proposed  by  the  party  ap- 
pears in  this  report ;  not,  accord- 
ing to  the  fact,  in  Mr.  Brawmin. 
A  Peer  cannot  be  a  receiver : 
Attorney  General  v.  Gee^  2  Fek 
if  Bea.  208 :  nor  the  next  friend 
of  an  infant  PlaintiflT:  nor  the 
Receiver  General  of  a  coantj : 
Stone  V.  Wishart,  2  Madd.  04, 254. 


1792. 
Jpril  25/A. 
Biddings  are 
opened  for  be- 
nefit of  the 
suitor  and  es- 
tate, not  of  the 
purchaser,  as 
where  he  was 
too  late,  and 
the   overbid- 
ding is  small. 


ANONYMOUS. 

J^OTION  to  open  a  bidding  of  5020/.  upon  the  groodl 
of  mistake  as  to  the  time  of  sale,  and  an  overbidding 
of  150/. 

Lord  Chancellor  refused  it ;  saying  he  would  not  open  it 
for  a  less  overbidding  than  500/.  and  that  the  circumstance, 
that  the  bidder  was  too  late,  is  no  ground  at  all;  for  the  Court 
gives  its  assistance  to  open  biddings  for  the  benefit  of  tbe 
suitor  and  the  estate,  not  of  the  purchaser  (21). 

(21)  Watson  v.  Birch,  post,  Vol.  II.  61 ;  and  the  note  in  p.  65. 
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BROMFIELD,  Ex  parte.  ApHl  2^h. 

SBro.C.CSiO. 
T^IMBER,  growing  on  the  estate  of  a  lunatic,  was  cut  under   Timber  on  ea- 

an  order  of  the  Court,  founded  on  the  Master's  report,  tate  of  lunatic 
that  it  would  be  for  the  benefit  of  the  lunatic;  and  was  sold,  ®"^  under  Gr- 
and the  produce  was  paid  into  the  bank  on  account  of  the    ®'       Court, 
lunatic :  but  there  was  no  direction  as  to  the  future  applica-  i     '      . .  ^  . 
tion.     After  the  death  of  the  lunatic  the  heir  at  law  petitioned  ^^  ^jg^uj^  ^^ 
for  the  money ;  and  was  resisted  by  the  next  of  kin.  accoani  of  the 

lunatic:  after 

Mr.  Mansfield,  for  the  Heir.  r  4,54  1  ^** 

In  Mason  y.  Mason,  cited  in  TuUit  v.  TuOit,  Amb.  871,  the  .  .  ^^a* 

point  was  expressly  decided,   that  the  right  to  the  money  . .  ?  .   ?**   7 
arising  from  the  sale  of  the  timber  remained  in  the  heir,  just  njQj,^-.  Lord- 
as  if  it  continued  timber.     The  case  has  been  examined ;  and  ChanceUor  was 
is  rightly  stated  there.     So  in  TulUt  v.  TulUtf  in  which  it  was  of  opinion, 
cut  without  an  order  by  the  Court.  that  the  Coart 

may  do  it  for 

Lord  Chancellor.  lunaUc's  bene- 

In  that  case,   I  am  told,  the  accimiulation  of  the  money  ^ 

.     ,  .  pressmg  occa- 

also,  as  well  as  the  principal,  was  ordered  to  be  considered  gi^^^ .   ^i^^^ 
as  the  real  estate.  when  property 

is    converted, 
For  the  Heir.  equity  will  re- 

That  does  not  appear  in  the  report.    In  the  case  of  the  ®*^  *^  ^^^  ^® 
Marquis  of  Anandale,  2  Ves.  381,  l^or^  Hardwicke  considered  f«P>-e8enUtive. 

it  as  a  settled  point,  that  the  timber  should  be  considered  as  ,        ,    ..^  ^ 
«   ,  ,  -«  ,   .  n       t      breach  of  trust, 

part  of  the  real  estate ;  and  so,  if  turned  mto  money  for  the  ^^^  j^  jj 

convenience  of  the  estate.     Inwood  v.  Twine,  Amb.  417,  was  cident    the 

a  case  of  an  infant  purchasing  in  a  jointure  estate ;   and  is  Court,  or  the 

rightly  stated  there  with  this  additional  circumstance,  that  the  tort  of  a 

mother,  who  was  the  jointress,  concurred  in  the  petition  to  stranger;  but 

have  the  jointure  estate  purchased  in  for  the  benefit  of  the  f  °  account  of 

infant.     That  was  determined  a^rainst  the  widow,  claimini?  as  , 

^  .       qucnce    and 

administratrix;  and  goes  farther  than  any  case;  as  according  (jij^Ucnity  of  re- 
to  that  even  if  guardians  or  trustees  do  it  without  an  order  by  versing  order 
the  Court,  and  not  wantonly,    but  prudently,  the  property  made  on  peti- 
shall  be  changed ;  which  seems  to  have  been  excepted  in  the  tion,  refused 
other  cases.     Lord  Northington  there  laid  stress  upon  the  acts  ^  S^^®  >^  ^^ 

112  of  «"»•".  "p?: 

sentative  with* 
out  a  bill. 
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Bromfibld, 
Ex  parte^ 


1792.         of  the  infant,  considering  it  as  real  estate;   and  therefore 
thought,  it  ought  not  to  be  changed  for  her  personal  repre- 
sentative.    Search  has  been  made  in  the  office  for  lunatics ; 
and  no  order  has  been  found,  that  intimates  any  intention  in 
the  Court  to  change  the  right  so  as  to  give  it  to  the  next  of 
kin  instead  of  the  heir.    The  earliest  is  13th  oi  March^  1764^ 
in  the  matter  of  Anne  Hunt.    There  all  directions  as  to  the 
application  of  the  money  were  expressly  reserved ;  and  there 
was  no  dispute  afterwards,  I  believe,  because  the  same  per- 
son was  heir  at  law  and  next  of  kin.     In  the  matter  of  Grimr 
stone,  2d  Nov.  1771,  the  Court  paid  the  money  to  the  hdr, 
the   property  not  being    changed.     In  the  matter*  of  CaU 
thorpe,  31st  c/iv/y,  1786,  it  was  ordered  to  be  placed  to  the 
credit  of  the  matter,  under  the  title  of  the  lunatic,  to  the 
[  ^455  ]      timber  ^account;  which  seems,  as  if  your  Lordship  though^ 
it  was  afterwards  to  be  considered,  to  whom  it  should  belong: 
otherwise  it  would  not  have  been  kept  as  a  separate  account, 
but  would  liave  been  ordered  to  be  paid  in  generally  to  the 
credit  of  the  lunatic.    In  the  matter  of  JSerai»,  llthMoreA, 
1771,  before  Lord  Apsley,  the  lunatic  being  in  debt  by  spe- 
cialty, it  was  ordered,  that  the  residue  of  the  money  after 
paying  costs  should  be  appfied  in  discharge  of  his  speoalty 
debts.     The  particular  ground  for  applying  It  to  the  specialty 
debts  does  not  appear;  perhaps  it  was,  that  those  would  fiJl 
On  the  real  estate.     The  result  of  the  cases  is,  that^  where  it  is 
cut,  not  by  order  of  the  Court,  the  nature  cft  the  property  shaO 
not  be  changed ;  and  that  it  is  done  by  order  wiU  not  vary  the 
case.     It  is  exactly  the  same,  if  it  is  prudent,  whether  it  is 
done  by  order,  or  not,  but  afterwards  approved  by  the  Court, 
as  prudent.     There  is  no  reason,  why  the  heir  should  have  it 
in  one  case  and  not  in  the  other.     There  is  but  one  case, 
in  which  the  nature  of  the  property  was  changed ;   that  was 
Shelly' s  case,  in  1773:  but  there  was  no  contest;  and  the 
same  Solicitor  acted  for  all  parties. 

Solicitor  General  and  Mr.  Mitford,  for  the  next  of  kin. 

The  principle  of  all  the  cases  is,  that,  where  the  property  of 

an  infant  or  a  lunatic  is  concerned,  the  Court  will  not  permit 

a  wanton  change  of  the  circumstances  of  that  property  to 

change  the  rights  of  his  representatives  aft;er  his  death.     But 

for 
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for  that  it  niHst  be  a  wanton  change,  or  what  is  considered  as 
equivalent  to  that;  as  if  there  is  not  a  sufficient  necessity* 
Lord  Northington  in  Inwood  v.  Twine  considers  it  so ;  and  re- 
ferring to  Lard  Winchelaea  v.  NwrcUffe,  1  Vem.  435,  proceeds 
thust  '^  It  is  there  said,  the  Court  might  do  it  by  decree :  it  is 
here  done  by  order :  that  makes  no  difference.    It  is  there 
said,  trustees  cannot  do  it  at  their  will  and  pleasure :  I  sub- 
scribe to  that  opinion,  that  they  eaimot  do  it  wantonly;  bui 
the  Court  will  support  them,  where  it  is  manifestly  for  the 
''  benefit  of  the  infant"    That  case  of  Lord  Winchekea  v. 
Norcliffe  was  decided  with  considerable  solemnity  before  the 
Lord  Chancellor,  the  Master  of  the  Rolls,  Chief  Baron  Aildns, 
and  Mr.  Justice  Lutwyche.    Trustee  of  an  infant's  estate  with 
the  savings  of  the  real  estate  purchased  lands,  situated  coxor 
modiously  for  the  benefit  of  the  infant,  in  case  when  of  age  he 
should  accept  it.     He  died  under  age ;  and  the  question  was, 
whether  the  heir  should  have  those* lands;  or  the  trustee 
-should  keep  them,  and  account  for  the  money  to  the  adminis- 
trator.   Mr.  Justice  Luiwyche  held,  that  the  trustee  should 
keep  iSiem :  and  account  to  the  administrator :  but  he  aeevoB 
to  have  been  of  opinion,  that,  if  the  title  had  vested  in  the 
heir  by  the  conveyance,  his  judgment  would  have  differed 
considerably.    The  Chief  Baron  was  of  the  same  opinion* 
The  Master  of  the  Bolls  differed,  and  held,  that  the  heir 
ought  to  have  the  lands.  .  He  took  notice  of  Dennis  v.  Badd^ 
to  shew  that  a  mortgage,  bought  in  by  the  committee  of  an 
idiot,  would  not  go  to  the  personal  estate.    The  Lord  Chas^ 
cellor  agreed  with  the  Judges ;  and  said,  there  was  a  difference 
between  that  case  and  Dennis  v.  Badd;  for  in  the  latter,  if  the 
money  had  come  to  the  bands  of  the  executor,  it  would  have 
.been  liable  in  equity  to  the  mortgage  debt;  and  the  heir 
might  have  compelled  the  application  of  it  to  that.     The 
Lord  Chancellor  admitted,  tliat,  if  the  Court  had  seen  upon 
application,  that  it  was  for  the  benefit  of  the  infant,  the  Court 
might  have  changed  the  property.    Therefore  they  considered 
the  manner,  in  which  the  trustee  had  treated  it  as  very  im- 
portant ;  and  upon  finally  disposing  of  it  they  held,  that  this 
]  purchase  was  so  far  to  be  considered  as  a  proper  act  for  the 
:  benefit  of  the  infant,  that  the  trustee  was  to  account  for  the 
rents  and  profits  of  the  lands  only,  and  not  for  tlie  interest  of 

the 
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1792.  the  money.  Vernon  v.  Vernon^  decided  by  your  Lordship,  wis 
similar  to  Lard  WincheUea  v.  Norcliffe ;  except  that  in  the 
former  it  was  clear,  that  the.  trustees  acted  right ;  in  the  latter 
it  was  laid  out  merely  as  being  commodious ;  which  is  a  great 
latitude.  In  Vernon  v.  Vernon  an  estate  was  given  to  an  ia- 
fant  on  condition  of  paying  as  much  firom  his  personal  estate 
as  had  been  paid  for  the  purchase  of  the  estate.  The  tres- 
tees  applied  the  personal  estate  according  to  the  condition; 
and  yoiir  Lordship  thought,  the  personal  representative  had 
no  right  to  call  it  back ;  as  the  change  was  not  made  wan- 
tonly, though  without  order;  but  was  for  the  benefit  of  the 
infant  in  pursuance  of  a  condition,  by  which  he  was  to  hoU 
beneficial  property,  which  he  could  not  otherwise  have  had. 
In  Ex  parte  Ludlow^  2Atk.  407,  Lord  Hardmcke  was  of 
opinion,  that  committees,  &c.  might  exercise  the  same  power 
as  to  cutting  timber  as  any  other  discreet  person,  bdng 
absolute  owner ;  but,  as  in  that  case  they  appeared  to  have 
applied  the  personal  estate  with  regard  to  their  own  inle» 
rest,  they  were  ordered  to  make  it  good.  Suppose  a  five 
had  broke  out  in  a  lunatic's  estate,  consisting  of  buildingi; 
[  ^  457  ]  the  Court  would  direct  the  personal  estate  to  be  *  laid  out 
upon  those  buildings,  though  agdnst  the  personal  repre- 
sentatives and  for  the  heir;  being  that,  which  a  discreet 
owner  of  the  estate  would  do.  Shelly's  case,  which  is  strongly 
in  point,  was  contested  by  the  heir.  The  first  application  was 
adverse.  An  elder  brother,  originally  committee,  was  dis- 
charged ;  and  a  younger  brother  appointed.  When  the  order 
for  cutting  the  timber  was  made,  the  heir  did  oppose :  but 
upon  the  order  for  distribution  of  the  money  to  those  entitled 
after  the  death  of  the  lunatic  it  does  not  appear,  that  he  did 
oppose ;  and  the  words  of  that  order  do  import  consent :  it 
recites  the  several  parties  as  appearing  by  Counsel,  and  among 
them  the  heir ;  and  says,  that,  they  severally  consenting  to  the 
prayer  of  the  petition,  it  was  ordered  to  go  to  the  personal 
representative.  That  docs  not  shew,  the  whole  matter  was 
with  consent  of  the  heir.  He  considered  the  first  order  as 
deciding  it,  and  therefore  did  not  oppose  upon  the  second. 
There  are  other  cases,  in  which  the  Court  has  considered  the 
poiyer,  it  has  to  dispose  of  the  property  of  the  lunatic  in  this 
way,  as  depending  on  the  propriety  of  the  application.     In 

JSecana 
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Bevan^E  case  it  was  applied  for  debts;  for  specialty  debts,  it  is  1792. 

true ;  yet  that  would  alter  the  state  of  the  funds  at  his  death    ^    ^^^""^    _, 

„  be  Je»  bi.  p.^.^  »d  ^  «p»«««i«.,  „,  „»■».  ''r;r 

the  heir  had  a  title  to  be  reimbursed  out  of  tibe  personal  estate 
in  respect  of  what  the  real  discharged,  this  was  as  much  a 
conversion  as  to  him  as  any  other  conversion.    In  TulKt  v. 
TulUt  it  does  appear,  whether  it  was  for  the  benefit  of  the 
infant  to  cut  the  timber  or  not.    The  guardian  did  not  cut  by 
authority  of  the  Court ;  therefore  it  stands  indifferent  upon 
the  report.    The  distinction,  taken  there,  that  guardian  may 
may  alter  the  nature  of  the  property  of  infant  tenant  in  tail, 
not  of  infant  tenant  in  fee,  is  singular.    A  remainder-man  has 
as  strong  a  claim  as  the  heir  apparent  of  tenant  in  fee.    The 
reason  given  in  support  of  that  distinction,  that  it  must  go  to 
the  remainder-man,  and  then  would  not  be  for  the  benefit  of 
the  infant,  but  lost  to  his  family,  is  not  satisfactory.     But  that 
shews,  the  Court  looks  to  the  fact,  whether  it  is  for  the  be^ 
nefit  of  the  infant  or  not ;  and  the  circumstance  of  hb  being 
tenant  in  tail,  instead  of  tenant  in  fee,  is  enough  to  influence 
their  judgment  upon  that.     MtMon  v.  Mason  was  the  Norfolk 
case,  mentioned  by  Lord  Hardwicke,  2  Fes.  384.      In  that 
case  the  Court  proceeded  to  execute  the  contract ;  and  acted 
inconsistently  with  what  was  done  in  other  cases,  if  they  or- 
dered it  to  be  cut  for  the  benefit  of  the  infant,  and  at  the 
same  time  to  be  considered  *  as  real  estate ;  and  if  it  was  con-      [  ^458  ] 
sidered  as  a  wanton  change,  and  therefore  as  not  changing 
the  rights  of  the  representative,  it  was  wrong  to  proceed  any 
farther.    Either  way  that  case  is  bad.     In  2  Ves.  384,  there  is 
only  a  dictum ;  and  the  language  of  the  Chancellor  has  not 
much  connexion  with  the  case,  upon  which  he  was  giving 
judgment.    It  is  impossible  to  say,  that,  if  the  Court  directed 
it  rightfully,  and  the  committee  did  it  wrongfully,  in  both  cased 
it  is  to  go  to  the  heir.    In  Hunfs  case  in  the  same  lunacy, 
that  is  mentioned  for  the  petition,  on  the  30th  of  December, 
1777,  the  money  was  on  petition  of  the  persons,  appearing  to 
be  next  of  kin,  ordered  to  be  paid  to  them ;  and  no  question 
was  made  by  the  heir.    In  Grimstone's  case  the  application  was 
by  the  heir  at  law.    The  timber  was  there  cut  by  the  agent  of 
the  committee  under  pretence  of  repairs  and  decay  without 
order  and  without  the  knowledge  of  the  committee  or  the  re- 
ceiver. 
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1703.         ceiver.     On  the  8th  of  Atigusif  1 772,  before  Lord  Apdejf  k 
^^'^^^         the  same  caae  there  was  no  dispute.    In  1787,  in  the  matter  of 
'    Clarke  J  a  lunatic,  it  was  ordered  to  go  willi  the  rest  of  the  per- 
*      sonal  estate  to  the  residuary  legatee.    If  the  principle  con- 
tended for  by  the  petitioner,  had  existed*  it  must  have  made  a 
different  decision  in  Hearle  v.  Gre^tUHtnk,  I  Fes.  298,  as  to  the 
freehold  lease,  which  was  originally  leasehold.    In  Sergesam  t« 
Sealey^  2  Atk.  412,  at  the  time  of  the  purchase  of  real  estate 
with  part  of  the  personal  the  understanding  of  the  party 
was  very  much  impaired ;  and  it  was  doubtful,  whether  he  was 
competent  to  assent ;  but,  as  it  took  place  two  yean  before  tlie 
commission.  Lord  Hardwicke  would  not  recal  it.     He  seems  to 
have  concluded,  that,  if  the  property  is  meliorated  by  the  act, 
the  Co\irt  will  do  it,  unless  in  that  case  the  next  of  kin«  or  bh 
this  the  heir,  can  shew  good  reason  to  the  contrary*    In  Em 
parte  Grimstone,  Amb.  706,   there  was  a  change  by  order. 
It  was  judged  proper  to  apply  the  savings  of  the  personal 
estate  in  paying  off  mortgages.     This  was  done;   and  Lord 
Northington  directed,  that  the  terms  should  .attend  the  in* 
heritancor     Lord  Apsley  first   thought    that    order  wrong; 
and  therefore  declared  the  trustee,  to  whom  the  terms  were 
assigned,  to  be  a  trustee  for  the  next  of  kin  to  the  exteat 
of  the  sum  applied  in  discharging  the  mortgages^      AAcf* 
wards  on  a  rehearing  of   the   petition,  on   which    the    last 
order  was  made,   the  Lord  Chancellor  was  assisted  by  Chief 
Justice  De  Grey  and  Baron  Smythe  ;  and  he  changed  his  opi- 
nion, agreeing  with  the  Chief  Justice,  that  the  order,  made  by 
Lord  Northington^  was  right,  and  the  last  order  wrong,  against 
the  opinion  of  the  Baron;  and  the  Chancellor  laid  down  the 
[  *459  ]      *  general  rule,  that  the  estate  of  a  lunatic  is  not  to  be  alteredi 

with  this  qualification,  that  that  rule  must  be  properly  under- 
stood ;  that  the  real  principle  in  managing  a  lunatic's  estate  u 
to  do  what  is  for  the  benefit  of  the  lunt^tic;  that,  if  in  all  cases 
^  the  saviqgs  of  the  real  estate  should  go  to  the  next  of  kip, 
it  would  invert  the  principle;  that  the  Court  every  day  lays 
out  those  savings  in  repairs  and  discharging  incumbrances  on 
the  real  estate ;  and  that,  though  the  case  of  an  infant  differs 
from  that  of  a  lunatic,  as  the  former  can  dispose  of  personal 
estate  sooner,  than  he  can  of  real,  yet  in  many  cases  the 
Court  will  order  the  money  of  an  infant  to  be  laid  out  in  dis* 

charging 
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charging  incumbrances^  ami  even  in  keeping  up  houses  and  1792. 

gardens^  as  in  the  case  of  Lord  Shaftesbury  lately.     If  the  ^^"^ 

principle  will  apply  in  &vour  of  the  heir,  it  will  for  the  next       «  narie 
of  kin.     In  Mr.  Selby*s  case  there  was  a  devise  to  his  mother 
on  trust,  after  paying  certain  charges,  to  convey  to  Mr.  Selby 
himself.    If  she  had  made  a  conveyance,  he  would  have  taken 
as  a  purchaser,  and  it  would  have  gone  to  the  heir  ex  parte 
paiemd :  as  she  did  not,  it  descended  to  him  from  her.    He 
had  both  the  equitable  and  legal  title.    After  his  death  it  was 
claimed  by  his  paternal  heir ;  who  filed  the  bilL     Your  Lord' 
9hip  thought,  there  was  no  such  equity ;  that,  as  it  was  indif- 
ferent to  him,  in  which  way  he  took,  the  right  of  devolution 
to  the  heir  must  fall  according  to  the  accident ;  and  the  bill 
was  dismissed.    Here  there  is  nothing  to  create  an  equity  for 
the  heir  to  have  this  personal  property  again  converted  into 
real.     This  being  a  case,  in  which  the  timber  has  been  cut 
by  the  Court  for  the  benefit  of  the  limatic,  and  the  produce 
having  been  carried  to  the  account  of  the  lunatic'3  estate,  it 
is  to  be  considered  as  personal  estate ;  and  whatever  is  the 
case,  where  it  has  been  cut  wrongfully,  yet,  where  the  Coiurt 
has  said,  it  is  for  the  benefit  of  the  lunatici  and  there  is  no 
attempt  to  shew  surprise,  the  Court  has  never  as^bted  the  heir 
against  (h^  personal  representative.    The  report,  upon  which 
the  order  to  cut  was  madei  clearly  shews,  that  it  was  for  the 
lunatic's  benefit:   as  this  timber  was  decaying  daily,  and  pqca* 
sioned  daily  injury  to  the  rest  of  the  estate.     Therefore  if  he 
had  lived,  he  would  certainly  have  been  injured,  if  it  had  not 
been  cut.     If  it  was  necessary  to  increase  the  allowance  of  a 
lunatic,  the  Court  would  cut  down  timber,  not  decaying,  if 
it  would  render  his  state  more  comfortable. 

Reply.  •  [  460  ] 

In  S/telly's  case  the  first  order  was  made  upon  the  applicar 
tion  of  the  committee  without  any  notice,  as  appears,  to  the 
Jieir.     It  afterwards  passed  without  argument;  and  in  the  pre- 
sence of  the  Counsel  for  the  heir  among  the  rest,  who,  as  the 
order  recites,  severally  consented,  the  distribution  was  made. 
'  ,So  in  the  first  case  it  was  in  his  absence ;  and  the  next  time 
it  wa&  by  consent  of  all  parties.     As  to  the  other  cases,  in  that 
.  .of  the  lupi^tic  it  was  evidently  for  tl^e  improvement  of  the  real 

estate ; 
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17S)2.  estate ;  and  there  is  nothing  in  the  statute,  giTing  the  Court 

^^^^^  its  authority  with  regard  to  lunatics,  to  prevent  the  applica* 

"e^^'   tion  of  the  personal  estate  to  improve  the  real,  which  was  the 

object,  by  buying  in  the  mortgages.  In  Lord  Winekei$ea 
T«  NorcUffef  there  being  no  election,  all  the  other  questions 
were  out  of  the  case.  Vernon  v.  Vernon  was  only  a  case  of  a 
condition  for  the  benefit  of  the  infant.  In  Hearle  v.  Greem* 
bank  the  trustee  was  obliged  to  take  the  best  estate  he  could 
get.  Ex  parte  Ludlow  only  shews,  that  a  committee  may 
repair'  the  estate  of  a  lunatic  Sergeson  y.  Sealejf  was  not 
a  case  of  an  infant  or  a  lunatic;  neither  was  Selby'^  casei 
which  was  only  a  case  of  two  rights. 

Lord  Chancellor. 
The  answer  to  that  case  is,  that  the  equity  merged  in  his 
Ufe. 

Reply. 
What  is  said  in  the  Marqms  of  Anandale's  Case  is   the 
reasoning  of  the  Court  on  the  case,  and  not  a  loose  dictum. 
Except  in  Inwood  ▼.  Twine  there  is  not  a  hint,  that  the  pro- 
perty can- be  changed.     It  is  no  wonder  the  Court  is  so  cau- 
tious.   The  statute,  providing  for  lunatics,  De  Prterog.  Regis 
17  Ed.  II.  c.  9  and  10,  says,  that  their  lands  and  tenements 
shall  be  kept  without  waste,  and  that  the  residue  beyond  their 
muntenance  shall  be  kept  to  their  use,  to  be  delivered  to 
them,  when  of  right  mind,  so  as  that  such  lands,  &c.  shaQ  in 
no  wise  be  aliened.     This  Court  has  no  more  authority  to  cut 
timber  upon  the  lands  of  a  lunatic  than  tenant  for  life  has :  it 
would  be  waste  in  both.     However,  where  it  would  be  mis- 
chievous to  let  it  stand,  the  Court  may  under  the  power  it  has 
long  assumed  order  it  to  be  cut:  but  in  that  case  it  ought  to 
[  *461  ]      be  considered  as  standing.    Tenant  *for  life  cannot  cut  it,  if 
ever  so  advantageous  for  the  remainder-man  or  reversioner, 
unless  they  choose.     It  may  be  said,  there  is  a  difference  be- 
tween the  authority  of  the  Court  over  lunatics  and  idiots  with 
respect  to  their  real  and  personal  property.     As  to  the  real 
there  are  express  restrictions  from  waste  and  alienation :  the 
other  depends  upon  the  general  jurisdiction  of  the  Court  as 
guardian,  where  there  is  no  other,  and  as  superintending  the 
conduct  of  guardians. 
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I 

Lord  Chancellor.  1792. 

If  there   is    any  principle,   to  which  these  cases    can  be    _    "^^""^ 

Bromfield^ 
brought  in  order  to  make  them  consistent^  I  have  not  observed      ^  nnrie^ 

it  upon  the  statement  of  the  cases  now;  as  I  think,  some  of 
them  in  their  decisions,  many  in  their  sayings,  have  a  repug- 
nance, that  will  require  farther  examination :  therefore  I  will 
look  into  them,  and  particularly  the  collection  of  Orders  in 
this  Court,  which  have  been  stated.      If  I  am  at  liberty  to 
follow  the  principles  and  reasons  of  natural  justice,  they  are 
very  strongly  expressed  by  Lord  Nartkingian  in  that  case  in 
Ambler.     It  is  said,   that  by  the    statute    of  provision  for 
lunatics  the  Court  cannot  meddle  with  the  estate  in  cutting 
timber.    If  that  is  true,  it  proves,  that  the  Court  cannot  upon 
any  account  whatsoever    apply  the  timber,  growing  upon  a 
lunatic's  estate,  even  to  the  most  urgent  personal  occasions 
of  the  lunatic ;  that,  though  he  was  pressed  with  debts,  which 
rendered  his   maintenance  impossible,  or  which  would  bring 
his  person  into  a  gaol,  (for  he  must  be  sued  for  his  debts), 
the  Court  could  have  no  right  to  cut  the    timber,   as  the 
King  has  promised  to  keep  his  lands  without  spoil  or  waste. 
I  doubt,  whether  it  is  possible   to  assimilate  the  case  of  a 
lunatic  tenant  in  fee  to  that  of  tenant  for  life  impeachable 
for  waste;  as  the  latter  has  no  property  in  the  timber  at  all; 
and  therefore  waste  by  him  has  a  different  consideration  from 
that  waste,  mentioned  in  this  statute  ;  which  only  means  with-     Waste  in  the 
put  destruction ;  and  does  not  hinder  the  committee  under  the  statute  provid-^ 
authority  of  the  King  from  making  use  of  those  opportunities,  •[•&  ^^^  ***"^* 
which  the  property  of  the  lunatic  would  enable  him,  if  in  pos- 
session of  his  senses,  to  make   use  of,    to    deliver  himself  ^^^^^   ^^^^ 
personally  from  any  pressing  urgency.    When   that  is  gone,  which  tenant 
{  cannot  distinguish  between  lunatics  and  infants ;  and  if  not,  for    life    im- 
there  are,  I   conceive,  many  cases,  which  prove  this  power  peachable  is 
more  distinctly  than  the  case  of  lunatics  do ;  though  that  of  rostraiqed. 
Gr'unstone  goes  a  good  way.     It  is  said,  the  Court  has  more 
power  over  the  personal  than  the  ♦  real  property  of  lunatics :      [  ♦^G^  ] 
that   goes  back ;  and  insists,  that  the   authority  of  the  Court 
does   not   go    to   touch    any  part   of  the  inheritance,  or  to 
(diminish  it ;  as  it  is  to  be   kept  without  waste  or  alienation. 
It  is  clear,  that  in  estimation  of  law  at  the  death  of  a  lunatic 
lender  thesp  circimstances  this  money  is  part  of  )iis  personal 

property'. 
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1792. 


Bromfibld, 
Ex  parte. 


property.  Suppose,  ample  contract  creditors  of  the  lunatic 
were  to  be  paid :  it  would  be  difficult  under  such  a  {yretenoe 
of  equity  as  the  heir  now  makes  to  contend  for  the  application 
in  his  favour,  not  only  against  personal  representatiYes  in 
genera],  but  against  the  creditors.  When  once  I  conuder  thb 
as  part  of  his  personal  estate,  I  cannot  reason  it  out  of  that 
case  but  upon  the  supposition  of  an  equity  for  the  heir  to 
recal  the  legal  situation  of  the  assets  of  the  lunatic,  and  to 
apply  them  to  his  use ;  and  I  conceive  that  to  be  difficult ;  and 
that  the  case  does  not  warrant  me  in  doing  it  upon  other 
grounds  than  this;  that,  where  a  committee  or  guardian 
is  entrusted  with  the  care  of  an  estate,  and  has  abused  that 
trust  with  a  view  of  changing  the  quality  of  the  estate  to  sent 
his  own  interest,  there  arises  an  equity  to  undo  the  act,  tor* 
tious  in  that  way.  But  I  know  no  rule  of  equity  upon  a  less 
ground  than  that  Perhaps  the  Court,  where  guardians  or 
committees  have  without  order  taken  upon  themselves  to 
change  the  property,  will,  particularly  where  there  is  a  cauM 
in  Court,  consider  it  as  a  matter  of  fraudulent  management; 
for  that  is  the  ground,  upon  which  the  Court  must  proceed. 
I  think,  I  remember  an  application  once,  where  timber  had 
been  cut  down  by  a  stranger  tortiously ;  and  it  was  insisted* 
that  by  equity  it  ought  to  be  restored  to  the  estate ;  and  it  wii 
refused ;  as  there  was  no  abuse  of  confidence,  but  it  was  the 
tort  of  a  stranger ;  and,  being  so,  it  was  held,  that  there  was 
no  equity  upon  the  subject ;  and,  I  think,  the  law  now  is, 
that,  if  timber  was  cut  down  so,  it  would  be  Uke  the  case  of 
windfalls,  and  ought  not  to  be  restored  by  equity  (28).  Con- 
sidering it  so,  it  is  impossible,  where  the  Court,  taking  those 
precautions,  it  always  does,  and  ought,  to  take,  not  to  do  it 
idly  or  unnecessarily,  but  for  the  benefit  of  the  lunatic  or 
infant,  thinks  proper  to  cut  timber,  and  convert  it,  to  conceive 
an  equity  to  change  the  condition  of  that,  when  become  pe^ 


(2*2)  So,  when  the  conver- 
sion was  the  effect  of  an  im- 
proper execution  of  an  order  of 
Court:  Flanagan  ?.  Flanagan^ 
stated  post,  Vol.  II,  77.  See 
Browne  v.  Groombridgc,  4  Madd, 
405;   where  the  application  of 


property  daring  the  testator*! 
incapacity ,  held  a  doe  con?er- 
sion  as  against  the  next  of  kin, 
though  evidently  proper,  does 
not  appear  to  have  bcon  under 
any  legal  authority. 


CASES  IN  CHANCERY.  4dS« 

sonal  property,  and  to  replace  it  for  the  heir ;  as  it  is  truly  17W. 
said,  that  being  done  for  the  benefit  of  the  infant,  it  becomes  Bromfield 
indifferent,  whether  it  is  to  be  for  the  heir  or  personal  re-  Ex  parte. 
presentative  afterwards;  and  it  cannot  be  recalled  in  either 
case ;  and,  as  the  cases  are  quoted,  particularly  that  before 
luord  ^  Bathurst J  they  have  gone  upon  that  idea,  that,  where  [  •4€S  ] 
it  is  found  to  contribute  to  the  interest  of  the  party  to  make 
the  change,  that,  has  been  thought  so  good  a  reason  for  it  as 
to  exclude  all  considerations  of  hardship,  or  an  equity  between 
representatives.  When  I  have  said  all  this,  I  must  observe, 
that  the  Court  ought  to  be  very  reserved  in  changing  one 
species  of  property  into  another,  and  to  do  it  only  upon  pres- 
sing occasions ;  and  when  it  is  done,  the  only  ground,  upon 
which  I  can  give  it  out  to  the  one  party  or  the  other,  must 
be  an  equity  so  distinct  as  to  govern  it  upon  the  proper  rules 
of  law ;  as  this  is  not  the  forum,  that  ought  to  decide  in  nice 
cases,  on  account  of  the  di£Bculty  of  getting  the  decision  re- 
versed ;  but,  if  it  is  of  great  consequence,  it  ought  to  be  put  ' 
into  the  shape  of  a  biD.  If  that  is  to  be  done,  I  hope,  the 
bill  will  be  drawn  like  a  case,  and  the  answer  in  the  same  way; 
and  that  I  may  not  by  saying  this  institute  an  expensive  suit. 
It  is  only  necessary  to  state  the  sum  raised  by  cutting  the 
timber,  and  the  order,  and  the  equity  arising  for  the  heir  to 
have  that  sum  paid  to  him ;  as,  although  it  is  proper  to  change 
the  property,  yet  it  is  not  proper  to  do  so  against  the  repre- 
sentatives. In  the  mean  time  I  will  look  over  those  cases,  and 
see,  whether  I  can  make  any  thing  more  of  them  (  S3  ). 

(23)  A  bill  was  afterwards  filed  Walker  v.  Denne^  Lord  CampttM 

by  the  heir  at  law,  and  dismissed:  v.  OxendeUf   CklHy  v.  Parker, 

post,  Oxendem  v.  Lord  Comptou,  II,  170, 261,  271,  correeled  by 

Vol.  II,  69.    See  Lord  Lougkbo-  Lord  EUUm,  ante,  206,  fi. 
rougk'B  opinion  in  that  case ;  and 
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1792. 
May  2d. 
SBro.aC.5\e.  CATHCART  v.  LEWIS. 

Demurrer. 
To  bill  by  as-  HPHE  bill  stated,  that  the  Plaintiffs  were  creditors  of  TVU' 
sigoee  of  judg-  ^^^  Lewis  by  judgments  in  Jatnaica,  and  as  assignees 

men  assignor  ^^  other  judgments  there ;  that  after  those  judgments  flie 
Cre-  dchtor  conveyed  to  his  brother  Matthew  Lewis  in  trust  to 
ditor  by  jodg-  P^y  WilUam  an  annuity  of  30002.  for  maintenance ;  and  there 
ment  in  Ja-  was  a  provision  for  a  debt  of  2000/.  due  from  WilHism  io 
maica^  filing  Mait/tew,  and  for  some  other  debts,  but  none  for  those  due 
bill  here  for  to  the  Plaintiffs.  The  bill  charged,  that  soon  after  the  exe- 
satisfaction  cution  of  the  conveyance  William  went  abroad,  and  was  out 
irom  ren  s  ^^  ^^^  jurisdiction;  that  a  much  larger  sum,  than  would  be 
ted  and  to  be  ^^^^^^^^  ^  satisfy  the  Plaintiffs,  had  been  remitted  from  the 
remitted,  must  Tents  and  profits ;  and  that  they  could  not  be  paid  under 
shew  hb  judg-  the  judgments  on  account  of  prior  judgments.  The  object  of 
ment  to  differ  the  bill  therefore  was,  that  the  *  rents  and  profits  received  by 
from  judgment  the  Defendant  Matthew,  and  the  future  rents  and  profits  to 
here,  so  that   y^  received  by  hun,  might  be  liable  to  the  debts  of  the  PLun- 

^   ^  ^,     .     ,*  tifis.    To  this  bill  there  was  a  general  demurrer, 
feet  the  land.  ^ 

[•464] 

Lord  Chancellor. 

No  equity  for      The  Plaintiffs  cannot  go  upon  one  branch  of  their  bill, 
!r*      f  °        *  because  being  assignees  they  have  only  an  equitable  title,  and 
there'  are  nrior  ^^^  ^*^®  ^^*  brought  the  assignors  before  the  Court.     But 
judgments.        ^^Y  ^^^^  ^<>  have  no  demand  here  whatsoever.    Being  judg- 
ment creditors  in  Jamaica,  they  ought  to  tell  me  the  eflfect 
of  those  judgments  upon  the  land.    If  it  is  any  thing  like  the 
effect  of  judgments  here,  it  is  open  to  them  to  take  advan- 
tage of  them  by  Elegit  or  Ejectment :  if  not,  they  ought  to 
tell  me,  what  it  is«    They  say,  they  cannot  take  advantage 
of  the  judgments,  because  the  land  is  protected  by  prior  judg- 
ments ;  but  that  is  no  equity.     Therefore  the  demurrer  must 
be  allowed  upon  the  prayer  of  the  bill. 
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1792. 
MOGGRIDGE  v.  THACKWELL.  .t5''^^?A 

1th  and  Sik, 

SBro.C.a5V7. 
/ANN  CAM  made  her  will  June  16th,  1799,  giving  several  Legacies  near- 
annuities,  charged  on  her  real  estates,  and  among  them  lysimUar  given 
15/.  per  annum  to  Elen Pheasant ^  her  late  servant;  and,  among  to  the  same 
several  legacies  to  charities  and  individuals,  to  her  servant  P^wons  by  dif- 
George  Eliott  200/.  unless  otherwise  provided  for  by  her  m  ^®''®"^  *°*^'''*- 
her  life-time.    She  afterwards  made  four  codicils,  of  which  the  '    ®^*" 

two  first  contained  legacies  to  the  same  persons  very  nearly  ^.^  . .  .  / 
similar,  and  in  nearly  the  same  terms.  The  first  question  was,  Beqnest  to  A 
whether  those  legacies  in  the  second  codicil  were  to  be  consi-  his  execotors 
dered  as  additional  or  as  mere  repetition.  The  first  codicil  and  adminis- 
was  in  the  hand-writing  of  the  testatrix;  and  in  the  follow-  Orators,  desir- 
ing words:  ing  him  to  dis- 

"  A  codicil  to  my  last  will  and  testament,  which  I  desire  ^^'®.  ?°  *°^^ 
may  be  taken  as  a  part  and  parcel  thereof:  I  give  to  Feier  n^:^^^  g^ 
Triquetf  esq.  of  Craven-Street f  100/.;  to  William  PoUockfesq*  commcndinst 
o{  Dawningstreet,  Westminster,  100/.;   to  EliMabeth  Tfiack'^  poor  clergy- 
weUy  eldest  daughter  of  John  Thackwell,  of  the  parish  of  men  with  large 
**  BerroWy  in  the  county  of  Worcester ,  600/.  Sper  cent,  conso-  families  and 
**  lidated  bank  annuities,  with  the  dividends  to  be  accumu-  ^®®"  charac- 
"  lated  from  my  death  to  the  time  she  shall  attain  the  age  of  *®" '  ^*  ^'®* 
"  21  years ;  to  Robert  Woodford,  esq.  I  give  500/. ;  to  Judith^  •      te  tat  *  ^ 
•*  the  second  daughter,  I  give  the  siun  of  600/.  stock,  with  the  ^j^^  jjj^  ^^ 
*^  interest  that  shall  bje  accumulated  when  she  attains  the  age  tice  of  that : 
**  of  21  years ;  and  to  the  four  youngest  daughters  of  the  said  executed  by 
**  John  Thackwell,  Margaret,  Mary,  Sarah,  and  Nancy,  I  give  ^o  Court  by 
"  400/.  each  in  stock  with  the  mterest  •  that  shall  accumulate  '^«fe»'«nce  to 
"  till  they  arrive  at  the  age  of  21  years ;  and  if  any  die  before     ^  «la«ter  to 
**  they  attain  the  age  of  21  years,  that  child  or  children's  por-  .     .        ^^^ 
'^  tion  shall  be  divided  amongst  the  rest  of  the  other  children;  ^^^  reeard 
*'  to  George  Eliott  I  give  100/.  over  and  above  what  I  have  to  thatrecom- 
^*  left  him  in  my  will.     In  witness  whereof  I  have  hereto  set  mendation. 
*'  my  hand  and  seal  this  12th  day  of  April,  1780:  Ann  Cam:*         [  ♦465  ] 

The  legacy  to  Elizabeth  T/utchoeU,  as  it  stood  generally  in 
the  first  codicil,  was  600/.  stock  generally;  but  had  been 
altered  by  striking  out  the  word  "stock,*'  and  interlining  in 

the 
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1792.         the  hand-writing  of  Robert  Woodford  the  words  ^  3  per  cad 
--    ^^'^^^  **  consolidated  Bank  atinuities.** 

f,^  The  second  codicil  was  in  the  hand-writing  of  Robert  Wood- 

TuACKWELL.  ford,  and  in  the  following  terms:— "A  Codicil  to  my  wiB, 

'^  which  I  desire  may  be  taken  as  part  and  parcel  thereof.  And 
•*  I  give  to  Peter  Triquety  of  Craven-gtreet^  esq.  100/. ;  and  the 
**  same  to  WiUiam  Pollock^  of  Downing-street,  esq. ;  I  give  to 
''  Elizabeth  Thackwell,  eldest  daughter  of  John  TAaciwell,  of 
**  Berrow,  in  the  county  of  Worcester,  Gent.  600/.  3  per  eetd. 
''  Bank  annuities  consols ;  and  I  order  my  executors  to  accu* 
*^  mulate  the  dividends  thereof  for  her  benefit,  and  the  prin- 
**  cipal  and  such  accumulations  to  be  paid  to  her  on  her  arriral 
'^  at  the  age  of  SI  years ;  the  same  to  Judith,  another  daugh- 
"  ter,  on  the  same  terms ;  and  I  give  ^000/.  3  per  cent.  Bank 
**  annuities  consols  to  the  other  daughters  of  the  said  Joku 
**  Thackwell,  equally  to  be  divided  between  them  as  shall  be 
^  living  at  the  time  of  my  decease,  but  on  the  same  terms  at 
''  their  other  sisters  legacies  and  accumulations  are  ordered: 
^  but  my  will  is,  that  if  any  one  of  the  daughters  of  the  said 
**  John  Thackwell  shall  die  before  their  respective  attainment 
**  of  SI  years,  I  order  each  daughter's  legacy  with  the  ac<nmiii- 
'  '*  lations  to  be  equally  divided  amongst  her  surviving  sisters; 

"  I  give  to  Elen  Pheasant,  5L  per  year,  during  her  life  more 
'^  than  I  have  given  her  by  my  will ;  and  I  give  to  my  George 
*'  EUott  100/.  more  than  I  have  given  him  by  will,  provided  he 
''  shall  be  in  my  service  at  the  time  of  my  decease.  In  witness 
'^  whereof  I  have  hereimto  set  my  hand  this  10th  day  of  Mag, 
«*  1780.    Ann  Camr 

Third  Codicil — "  I  desire  after  my  death  that  if  my  scr- 
*'  vant  George  Elliott  likes  to  continue  at  Dymoclce,  he  may* 
*^  be  retained  with  a  salary  of  50/.  a  year  to  do  all  the  busi- 
''  ness  that  is  to  be  done  in  the  country ;  which  I  think  will 
**  be  of  great  use  to  the  executors." 

By  the  fourth  Codicil  she  desired  that  George  Elliott  may 
have  201.  in  Ueu  of  what  may  be  owing  to  him  on  the  face  of 
the  books;  and  that  his  account  maybe  taken;  as  she  had 
not  the  least  doubt  of  his  integrity.  These  two  Codicils  were 
in  the  testatrix's  hand-writing.  Woodford  died  in  the  life  of 
the  testatrix. 
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The  second  question  was  upon  the  following  bequest  in  the  179S. 

will  (24)  to  James  Vaston;  who  was  not  one  of  her  trustees 
for  the  general  purposes  of  her  will:  **  I  give  all  the  rest  and 

residue  of  my  personal  estate  to  James  VastoUy  his  execu-  Thackwbll. 

tors  and  administrators,  desiring  him  to  *  dispose  of  the  same      [  *466  } 
^*  in  such  charities  as  he  shall  think  fit,  recommending  poor 
^  clergymen  with  large  families  and  good  characters." 


MOGGRIDOB 


Vaston  died  about  nine  years  before  the  testatrix;  who  had 
full  knowledge  of  his  death :  but  never  made  any  alteration 
in  that  residuary  disposition.  The  question  upon  this  was, 
whether  that  charitable  bequest  could  be  executed  by  the 
Court 

Attorney  General^  and  Mr.  Stanley ^  for  the  Charity. 
The  trustee  being  dead  in  the  life  of  the  testatrix,  the  fund 
ought  now  to  be  applied  at  the  discretion  of  the  Court;  At" 
iomey  General  v.  Siderfen^  1  Vem.  224.     There  the  paper, 
which  was  to  regulate  the  charity,  was  wanted ;  here  the  per- 
son, who  is  to  regulate  it,  is  dead.    Attorney  General  v.  Hick-' 
man,  2  Eq.  Ca,  Ab.  193,  is  exactly  this  case,  the  person  hav- 
ing the  discretion  being  dead.     The  object  here  is  as  certain 
as  there.     In  White  v.  White,  I  Bro.  C.  C.  12,  your  Lordship 
recognised  the  principle  of  these  cases.    There  a  testator 
struck  out  a  trustee's  name,   and  did  not  appoint  another; 
and  your  Lordship  did  not  think  it  a  revocation.     A  case  was 
'  there  cited,  in  which  A.  was  pointed  out  by  the  will  to  distri- 
bute at  the  discretion  of  JB.  and  C. ;  they  both  died ;  and  it 
was  considered  to  be  such  an  indication  of  a  general  cha- 
ritable purpose,   as   that   it  could  be  applied  by  this  Court. 
Dailey  v.  Attorney  General,  4  Fin.  485.    2  Eq.  Ca.  Ab.  194, 
and  Widmore  v.  the  Governors  of  Queen  Anne's  bounty,  12th 
Dec.  1766,  1  Bro.  C.  C.  13,  n.    are  cases  in  favour  of  the 
charitable  bequest.    The  principle  now  established  is,  that  if 
the  objects  are  pointed  out  with  a  sufficient  decree  of  cer- 
tainty, wd  if  it  has  happened,  that  the   directing  discretion 
is  not  in  existence  at  the  time,  it  falls  within  the  rule,  that 
it  is  to  be  directed  by  the  Crown,  as  this  Court  thinks  fit,  by 

reference 

(24)  The  will  is  stated  very  particularly  upon  the   rehearing 
on  this  qnestion :  post,  Vol.  VII,  36. 
Vol.  I.  K  K 
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-2'         reference  to  the  Master  to  consider  of  a  plan ;  which  nmsk  he 


MoGGRiOQB    done  in  this  case. 

SoUeitor  General,  Mr.  Mafufieldy  Mr.  Mkford,  1Mb. 

ion,  and  Mr.  Oeorge  Wilson,  for  die  next  of  km. 

The  first  question  is  plain;  for  the  rules  laid  down  upon 

double  legacies  (  25 )  are  rules  applied  to  cases,  in  which  diere  ■ 

no  evidence  of  intention  upon  the  papers  to  be  construed.    In 

Hooley  v.  Hation,  1  Bro.  C.  C.  390,  in  the  report  of  Bidget  r. 

Morrison,  Mr.  Justice  Aston  states  the  general  rule,  that  whoe 

the  same  persons  have  legacies  under  diflferent  instruments,  Aej 

[  *467  ]      ^  <^^  double  legacies :  but  upon  the  whole  they  are  not  so  herc^ 

except  those  to  EUott  and  Pheasant.  In  ^ving  the  Icgnej 
to  EUott  in  the  second  codicil,  with  that  expression  *'  mote 
'^  than  I  have  given  him  by  my  win**  she  could  not  mean  to 
give  him  that  100/.  not  only  above  what  was  given  to  Ub 
by  the  will,  by  also  above  what  was  given  to  him  by  the  firtt 
codicil,  by  which  she  had  given  him  that  100^.  above  whift 
he  had  by  the  will.  She  consider  the  will  and  codicil  as 
different  things. 

Lord  Chancellor. 
If  she  had  distinguished  the  codicil  from  the  wiU,  that  tt  ft 
fair  argument :  but  there  is  no  expression  to  shew  that. 

For  the  next  of  kin. 
She  introduces  it  by  a  clause  declaring  it  to  be  a  codidl  to' 
her  will  to  be  taken  as  part  thereof.  Unless  she  considered 
the  first  codicil  and  the  will  as  the  will,  there  is  an  inference 
that  she  meant  to  substitute  the  last  codicil  for  the  first,  ff 
the  general  effect  of  the  first  is  attended  to.  In  the  gift  of 
Elen  Phecaant  in  the  second  codicil  she  could  not  mean  hj 
the  word  ^*  unU*'  both  the  will  and  the  first  codicil ;  for  Pheasad 
took  nothing  under  the  first  codicil.  The  other  legacies  aie 
almost  transcripts  of  those  in  the  first  codicil  without  any  sndi 

addition, 

(25)   Post,    Allen  v.  Calhw,  BeMfon  v.  Benyon,  Cwrrie  v.  Pft^ 

Barclay  Y.  Wainwrigki,  Bodges  XV 11,  34,  402.    Otrs^  v.  Bead, 

V.  Peacock,  Vol.  Ill,  289,  462,  5  Madd.  361.     Ait.  Gen.  r.Har- 

735.     Holford  r.  Wood,  IV,  76.  ky,  4  Madd.  263.     GiUespU  f . 

Oibome  v.  Duke  of  Leeds,  V,  369.  Alexander,  2  Sim.  tf  5ta.  145. 
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ftddition,  as  thefe  is  to  the  legacies  cf  EBM  and  PhedMud;  1702. 
tad  though  there  are  slight  variations  in  expression^  there  iif^^^'^' 
are  none  in  substance.      Woodford's  legacy  is  the  only  one  «. 

ondtted  in  the  second;  which  probably  proceeded  from  deli-  Thackwelu 
cacy^  and  a  wish  that  the  legacy  to  him  should  not  appear  in 
iiis  own  hand-writkig>  but  should  remain  in  her's.  In  the 
Duke  of  St.  Albans  v.  Beauclerk,  %Atk.  636,  Lord  Hardr 
wicke  necessM^y  held  it  to  be  repetition  from  the  internal 
evidence  arising  fitmi  the  instruments^  and  that  they  should 
hot  all  have  effect,  except  so  iwp  as  they  differed*  There 
weipe  there  four  codicils  and  many  specific  legaciesi  which 
nade  any  other  construction  as  to  them  impossible :  and  as 
It  wias  dear  as  to  the  specific  legacies.  Lord  Hardwicke  was 
of  the  same  opinion  as  to  the  pecuniary.  This  is  like  that 
ease  and  Coote  v.  CootCy  2  Bro.  C.  C.  521.  If  the  general 
ischeme  of  the  latter  is  to  repeat  all  in  the  former,  and  more 
particularly  if  any  of  the  dispositions  in  the  latter  have  ex- 
pressions, shewing  that  some  shall  be  accumulative,  that  will 
be  sufficient  to  rebut  the  general  rule  mentioned  by  Mr.  Justice 
^AHon.  The  words  in  the  two  codicils  are  so  nearly  similar,  [  *468  ] 
that  the  latter  must  be  considered  as  a  substitution  for  the 
former,  drawn  up  more  correctiy  and  with  a  few  variations 
by  a  man  of  business.  Woodford  had  attempted  to  make 
alterations  in  the  first,  and  finding  the  paper  run  short  wrote 
the  whole  over  again.  Coote  v.  Boyd,  2  Bro.  C  C.  521,  is  not 
distinguishable  from  this  case.  There  your  Lordship  thought, 
that  notwithstanding  parol  evidence  of  an  intention  to  make  a 
fiurther  provision,  and  that  there  was  more  property,  the  second 
codicQ  must  be  a  substitution  for  the  first.  Generally  speaking, 
dispositions  to  the  same  persons  by  different  instruments  are 
m  accumulation  without  a  particular  reason  to  the  contrary ; 
if  l^  the  same  instrument,  it  is  generally  considered  as  a 
mistake,  and  they  are  not  double.  Where  it  is  by  different 
instruments,  it  must  be  founded  upon  this,  that  there  is  no 
reason  for  making  the  second  but  to  give  additional  legacies. 

Upon  the  other  point ;  the  Court  has  acted  very  arbitrarily 
in  these  cases,  because  the  word  ^  charitjf*  is  found  in  a 
will.  It  is  not  reasoning.  But  though  they  have  gone  great 
lengths  to  support  bequests  to  charitable  puiposes,  tiiis  is  dis- 

K  K  S  tinguishable ; 
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17d2.         tingnishable;  and  it  cannot  now  have  effect  on  account  of  dit 

""'"^  death  of  the  trustee  in  the  life  of  the  testatrix.     This  reddvi 

^  she  did  not  give  to  the  persons,  who  were  trustees  for  Ae 

Thackwell.   general  purposes  of  her  will,  but  to  Vcuton,  his  executors  and 

administrators,  desiring  him  (but  not  repeating  the  words  **  Mt 
"  executors,  ^c")  to  dispose  of  it  in  charity  with  that  reoon- 
mendation.  The  general  principle  I  allow,  and  that  the  ool^ 
ground  for  opposing  this  charitable  bequest  is,  lliat  it  b  lo 

■  

imperfect,  that  it  cannot  be  rendered  perfect.  The  ^i«4iTMikffi 
in  this  case  is  that,  which  your  Lordship  had  in  view  in  Wkke 
V.  White :  it  is  not  a  gift  to  any  charity,  but  to  him  to  pm 
to  a  charity  if  he  thinks  proper.  In  that  case  your  Lorddf 
pointed  to  that  distinction,  and  finally  decided  not  upon  t 
ground  waiving  it,  but  upon  this,  that  the  testator,  though 
he  had  not  named  the  person  to  select  the  various  object^ 
who  were  to  take,  yet  had  furnished  the  Court  with  objeetib 
out  of  which  the  Court  was  to  make  the  selection  became 
he  had  named  the  Lying-in^Hospital  as  the  species  of 
charity  to  take.  That  particular  species  of  charity  beiif 
named,  it  was  held,  that  the  Court  would  support  that :  bit 
if  it  was,  to  such  as  the  executors  should  appoint^  witfaomt 
pointing  to  any  particular  object,  that  could  not  be  supplied. 
[  ^469  ]      In  Wheeler  v.  *  S/teer,  Mos.  288^  the  residue  was.  given  to  tbe 

execut(»rs  for  such  charitable  purposes,  as  the  testator  shonid 
appoint ;  and  he  died  without  appointment :  the  Court  refused 
to  appoint  for  him.  It  is  difficult  to  distinguish  that  case  horn 
this.  Here  the  testatrix  has  given  nothing  to  any  ^hmtiiMf 
purpose,  but  personally  to  the  trustee  to  appoint.  She  aM 
have  contemplated,  either  that  he  was  to  outlive  her  or  not 
By  his  death  nine  years  before  her  the  gift  lapsed ;  and  Jk 
was  for  nine  years  together  in  the  situation  of  a  testatrix  gvr- 
ing  to  such  uses,  as  she  hersdf  should  appoint;  for  she  £d 
not  mean  the  confidence  to  go  to  his  representatiYes,  as  ak 
meant  the  legal  interest  to  fo.  Attorney  General  v.  Siderfn 
is  distinguishable.  There  was  there  no  pretence,  that  in  i3» 
original  constitution  of  the  legacy  there  was  any  thing  incom- 
plete. If  did  not  appear,  what  became  of  the  writing  contain- 
ing the  directions,  how  the  sum  was  to  be  applied.  There  wv 
no  evidence,  that  the  testator  had  destroyed  it;  nor  could 
there  be  any ;  for  that  fact  would  have  been  a  revocados. 

Theiefoie 
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Therefore  they  had  under  his  hand,  that  he  had  ^ven  that         X192. 
sum  to  charitable  uses ;  and  it  only  establishes,  that  in  that    Moggridob 

case  the  purpose  shall  be  perfected.  e. 

Thackwell. 

Lord  Chancellor. 
Baxters  Gmc  was  very  strong,  and  perhaps  would  not  now 
be  followed.  The  legacy  was  deemed  to  be  void,  because  for 
forbidden  uses  (26);  and  yet  the  Court  thought,  that,  as  it 
was  declared  to  be  for  charity,  it  should  go  to  charities  to  be 
declared  by  the  Court.  I  do  not  mean  to  state  that  as  an 
authority ;  for  it  is  very  hard  indeed,  that  the  Court  should 
give  it  to  other  charities,  because  those,  which  were  men- 
tioned, could  not  take  (27). 


For  the  next  of  kin. 
^  Attorney  General  v.  Hickman  is  also  distinguishable.  The 
objects  of  the  charity  were  there  defined  by  the  testator  him- 
self, viz.  Nonconforming  Ministers.  The  trustees  could  oi^ly 
give  it  to  that  species  of  charity.  DoUey  v.  Attorney  General 
is  not  an  authority  upon  this  question.     There  it  was  given  to 

trustees, 

(26)  See  post.  The  Attorney 
General  v.  Fowler,  Vol.  XV,  85, 
aad  the  note  to  p.  88. 

(27)  The  decree  in  Attorney 
General  V.Baxter,  1  Vem,  248,  de- 
claring the  charity  for  the  eject- 
ed ministers  void,  and  that  the 
legacy  should  be  applied  to  the 
niaintenance  of  a  chaplain  in 
€Suhea  College,  was  reversed 
in  Attorney  General  v.  Hughes, 
2  Vem.  105 ;  oot  upon  the  objec- 
tion here  taken  to  the  6rst  de- 
cree, but  upon  the  ground,  that 

the  charity  directed  by  the  will 
was  not  void ;  and  by  the  decree 
of  reversal  the  money  was  order- 
ed to  be  distributed  according  to 
the  directions  of  the  will;  be- 
ing, in  Lord  Hardwiche^s  words, 
really  a  legacy  to  60  particu- 
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"  lar  ejected  ministers,  to  be 
^*  named  by  Baxter ;  and  as  if  a 
**  legacy  to  those  60  individuals." 
See  post,  Vol.  IV,  433;  the  note 
to  Corbyu  v.  French.  VII,  76. 
The  principle  of  Cy  pres,  in  the 
full  extent  to  which  it  was  car- 
ried by,  the  first  decree  in  Bax- 
ter's Case,  Attorney  General  v. 
Combe,  2  Ch.  Ca.  18,  and  De 
Cotta  V.  De  Pas,  Amb.  228, 
(corrected  from  LordHari^tcAe's 
notes,  post,  VII,  76,  77,)  was 
established  upon  a  review  of  all 
the  authorities  by  Lord  Eldon, 
affirming  Lord  Thurhw^s  decree 
in  Moyyridge  v.  Thachcell,  post, 
VII,  36.  Attorney  General  v. 
The  Coopers*  Company.  Mills  v. 
Farmer,  XIX,  187,  483.  lifer. 
65. 
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179S.         tniMteeB,  thtir  heirs  and  anngift^  ftr  sttoh  cfaintaUe 

^''''^  they^  their  heirs  atid  assigAs,  sbolild  tUnk  fit.    The  bill  was 

^^  to  have  new  trustees  appointed,  One  refiisiiig  to  act^  and  tht 

Thackh^lii.  others  being  very  old.    There  the  new  one  was  to  all  intents 

and  purposes  within  the  description.  The  grei^  diflbreott 
between  such  cases  and  this  is,  that  this  testatrix  knew,  dttt 
[  *470  ]  no  person  answering  *the  description^  she  gave,  conid  cnt 
at  her  death;  and  there  is  no  such  des^nation  of  any  ehantfy 
as  the  Couitt  has  found  in  all  die  odier  cases.  It  is  eyen  diir 
putablCf  trhether  there  i|  a  trust  at  alL  Though  wmds  of 
tikMmunendation  will  taise  a  trust,  yet  that  is  only,  as  jav 
liordship  has  in  many  ^ses  stated,  where  the  subject  to  k 
held  in  trust  is  certain,  which,  I  admit,  a  residue  is,  and  what 
the  objects  are  also  certain.  Though  in  general  cases  a  lie- 
quest  to  a  person,  his  executors  and  administrators,  has  » 
other  efibct  than  a  gift  to  himself,  and  the  nomination  of  theoi 
will  not  carry  the  beneficial  interest  to  his  representatives,  if 
he  dies  in  the  life  of  the  testator,  yet  the  use  of  those  worii 
may  be  considered  as  to  the  intention  of  the  testator  to  cmle 
a  trust  in  the  person,  to  whom  property  is  so  given*  This  tet 
tatrix  does  not  desire  any  person  to  execute  the  trust  except 
himself.  The  objects  are  not  so  named  as  in  that  case  €i  Ae 
non-conforming  nunistersj  in  which  it  was  impossible  to  gife  it 
to  any  other  persons.  Though  they  might  have  varied  da 
proportions,  they  were  strictly  confined  to  the  objects.  Tbk 
testatrix  only  recommends  poor  clergymen.  If  the  trnalet 
could  not  dispose  of  it  otherwise  than  in  charity,  it  left  lam  tt 
full  liberty  as  to  the  species  of  charity,  to  which  he  wooU 
give  it;  and  those  recommendatory  words  were  only  a  hint  to 
him,  who  was  a  quaker,  of  her  inclination.  Harding  v.  Glp% 
1  Atk.  469,  and  a  variety  of  other  cases,  cannot  apply  to  diis, 
because  in  them  the  objects  of  the  trust  were  all  certain ;  liiit 
there  is  no  case,  where  a  trust  ^for  particular  persons,  recom- 
mending other  particular  persons,  amounts  to  an  imperadre 
trust  for  the  latter. 

Lord  Chancellor. 
Is  there  any  case,  in  which  the  immediate  legatees  ha^ 
been  deemed  to  have  an  absolute  estate  in  themselves  upcs 
such  a  devise  as  this,  and  were  not  declared  to  be  trustees! 

Upon 
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Upon  the  queBtion  of  recommendatory  words  it  is  only,  wbe*  ^"^^ 

ther  it  is  given  to  the  legatee  for  his  own  use,  or  whether  he    Mq^^^jjc- 

is  bound  by  the  recommendation*     The  great  case  of  the  ^^ 

Duchess  qf  Buckingham  turned  entirely  upon  that.     If  the   Thackweu» 

trustee  had  lived,  and  a  plan  had  been  laid  before  the  Master^ 

would  not  a  provision  have  been  made  for  the  prior  use  pointed 

out  by  the  testatrix  herself,  namely,  for  the  ^clergymen  of  the 

Chprch  oi England?    Is  there  any  case,  in  which  it  has  been 

held,  that  because  the  testator  did  not  4cscribe  the  object 

but  left  it  at  large,  therefore  it  is  ^  void  as  to  the  charity  ?    If      [  ^471  ] 

these  cases  had  never  been  determined,  notwithstanding  the 

doctrine  of  the  civil  law  the  fair  way  of  deciding  would  be  tp 

say,  that  where  the  testator  has  not  designed  any  particidar 

l^barity,  it  shall  be  void. 

For  the  next  of  kin. 
There  is  no  case,  in  which  the  bequest  has  been  held  good, 
wdess  some  particular  species  of  charitable  objects  is  selected 
in  the  will.  The  case  in  Moseley  is  not  to  be  distinguished 
from  the  case  now  put :  in  the  latter  it  is  no  more  given  to 
charitable  purposes,  than  it  was  in  the  former  without  appoint- 
ment* If  a  testator  says,  he  gives  to  such  charitable  uses,  as 
he  shall  appoint,  the  wiU  is  as  complete,  as  if  it  was  to  such 
34  A.  shall  appoint.  There  is  no  difierence,  whether  the  ca- 
pacity of  naming  the  persons  is  reserved,  or  the  person,  who 
is  to  name  them,  dies.  In  the  Duke  qf  Marlborough  v.  Lord 
Godolphin,  2  Ves.  61,  30,000/.  was  given  by  Lord  Sunderland 
to  his  wife^  and  after  her  decease  to  such  of  his  children  as 
ahe  should  appoint,  and  for  no  other  purpose  whatsoever :  it 
was  determined,  that  as  to  what  was  not  appointed,  it  lapsed. 
The  Coiurt  thought,  no  child  could  claim  unless  by  her  ap^ 
pointment,  as  it  was  given  to  such,  as  she  thought  fit,  not 
in  such  proportions  only.  In  Widmore  v.  the  Governors  qf 
(tueen  An$ie's  bounty  the  testator  had  by  giving  to  some  public 
charity  given  to  all ;  for  under  those  terms  the  disposition 
would  be  ad  libitum  of  the  person,  who  was  to  be  his  repre- 
sentative. But  here  the  trustee  has  the  power  of  not  dis- 
posing of  it,  if  he  does  not  think  fit.  That  is  the  construo- 
tion  in  t/ie  Duke  of  Marlborough  v.  Lord  Godolphin  also.  A 
general  purpose  of  charity  is  said  to  be  the  ground,  upcHi 

which 
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1792.         which  the  cases  have  gone :  here  it  is  a  specific  purpofie,  to 

^^"^^  which'  the  direction  of  the  trustee  is  essentiaL      AUarmeff' 

9.  General  v.  Lady  Downing^  Amb.  550|  in.which    the  tmateei 

Thackwell.   died  in  the  life  of  the  testator,  may  he  cited  on  the  other  aid^ 

but  does  not  apply :  there  all  the  objects  were  pointed  out ;  and 
nothing  was  left  to  the  trustees  but  to  pursue  certam  modes  in 
the  execution  of  the  charity  for  the  benefit  of  those  objeds. 
In  Hibbard  v.  Lambe^  Amb.  S09.  this  kind  of  diacretion  was 
expressly  held  to  be  piuely  personal ;  ^uid  two  of  fi^ur  tnii> 
tees  being  dead,  and  another  very  infirm.  Lord  Hardmdat 
held,  that  this  Court  could  not  enable  new  trustees  to  dispose 
of  it.  Walker  one  of  the  persons  interested  in  the  residue  wai 
entitled  to  the  remainder  in  tail  of  an  estate,  of  which  she 
[  ^472  ]  was  tenant  in  tail ;  ^  and  she  expressly  says,  she  meant  to 
give  him  an  equivalent.  His  only  chance  now  is  out  of  that 
charitable  bequest. 

Mr.  Sebvyn,  Mr.  Sutton,  and  Mr.  BurtoHi  for  those,  who 
claimed  double  legacies. 
'  There  is  more  than  sufficient  to  pay  these  doable  tegadei^ 
The  first  codicil  is  in  as  good  a  form  as  the  second.  A  maa 
of  business  would  have  advised  her  either  to  revoke  expresslj 
the  first  codicil,  or  to  cancel  it,  if  such  was  her  intendoiL 
The  general  rule  is,  that  legacies  given  by  two  instruments, 
whether  the  same,  greater,  or  less,  are  both  to  stand,  unless  an 
intention  to  the  contrary  appears.  These  rest  entirely  upon 
the  two  instruments,  being  simple  legacies  without  any  motite 
or  cause  assigned.  In  Wallop  v.  Hewett,  2  Chan*  Rep,  37, 
double  legacies  were  held  to  be  distinct.  Foy  v.  Fay  before 
Lord  Kenyon  at  the  Rolls,  1st  Feb.  1785.  The  only  cases 
to  the  contrary  are  tl^  Duke  of  St.  Albans  v.  Beauclerk  upon 
the  internal  evidence  of  the  instruments,  and  the  case  befim 
your  Lordship  of  Coote  v.  Coote,  or  Coote  v.  Boyd,  as  it  was 
called  in  1789.  But  that  was  upon  very  particular  cinnm- 
stances.  All  the  legacies  in  the  first  instrument  were  exacdj 
the  same  as  those  in  the  second,  except  one  of  5000/1  to 
Miss  Monckton;  upon  which  your  Lordship  thought,  the 
latter  was  made  on  purpose  to  give  her  that  legacy :  besides 
the  residue  was  given  in  exactly  the  sMne  terms  in  both, 
which  had  much  weight. 
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Lord  Chancellor.  1792; 

The  first  question  is,  whether  these  legacies  are  to  be  con-    ^  ^^''^^     ^ 

•  «"•  •■"■•••■  1  ••  nil  •  JSIOGGRIDGh 

Bidered  as  additional,   or  as  only  repetition.    That  question  |^, 

arises  merely  between  the  two  codicils.    With  regard  to  the   Thackwkll, 
will  the  codicils  are  certainly  additional ;  but  the  question  is, 
whether  they  are  so  with  respect  to  each  other,  or  mere  repe- 
tition.   It  is  true,  the  general  presumption  is,  that  where  a  Legacies  to  the 
person  leaves  two  different  instruments,  as*  a  will  and  codicil,  ••™®  persona 
•r  two  codicils,  legacies  given  by  both  to  the  same  persons  are,  ^  different  m- 
generally  speaking,  to  be  considered  as  additional ;  and  that         ..        ^^ 
presumption  is  upon  the  other  side  checked  by  this,  unless  gum^^  addi- 
there  appears  to  be  some  intention  to  the  contrary.   I  am  sorry  tional,  unless 
to  say,  it  is  left  by  former  determinations  upon  very  indistinct  contrary  intent 
grounds ;  and  it  is  a  great  inconvenience,  when  a  question  of  appears ;  of 
this  kind  fells  to  be  decided  upon  grounds  not  distinct.    But  ^hich  simple 
it  is  unpossible  now  to  lay  down  a  rule  of  discretion  without  "^"^^^l!^  ^^ 
departing  from  the  cases;    ♦which    have    established  first,  «  .  ^-, 

that  the  second  instrument  is  additional  to  the  first,  because       r  •473  1 
primd  facie  there  is  no  reason,  why  the  second  instrument 
should  be  made,  unless  the  intention  was  to  add  to  the  first: 
but  this* of  course  must  be  checked  by  this,  that  if  there  is 
evidence,  that  instead  of  addition  it  was  intended  simply  as 
repetition,  it  is  not  additional;  and  simple  repetition,  where 
it  is  exact   and  punctual,   has  been  regarded  as  sufficient 
proof,  that  it  is  only  intended  for  repetition ;  but  especially  if 
beyond  that  general  article  of  presumption  the  second  affords 
also  other  presumption  of  an  intention  to  make  it  to  explain 
the  first;  that  purpose,  if  it  can  be  manifested  and  properly 
produced  by  the  form  of  the  second,  goes  a  mulio  tnagis  to 
prove,  that  the  second  bequest,  given  only  with  such  different 
terms  as  serve  to  assist  that  purpose,  will  be  considered  as  a 
stronger  proof,  that  they  are  the  same  legacies  better  and 
more  correctly  explained.     I  may  state  at  the  outset,  that  cer- 
tainly it  was  not  intended,  that  the  second  codicil  should  be 
a  substitute  for  the  first;  that  is  clear,  because  by  the  first 
there  is  a  legacy  to  Woodford^  and  none  by  the  second ;  and    Legacies  by 
there  is  no  expression  in  the  second  purporting  to  adeem  the  one  instrument 
legacies  given  by  the  first ;  and  by  law  those  cannot  be  adeemed  ^^^  adeemed 
by  an  instrument  not  relating  to  the  first ;  and  so  foreign  to  it    ^       .    .      ' 
as  the  second  codicil  is  in  this  case.    If  the  second  instrument  ^    g_^ 

makes 
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1792*         makes  any  or  aU  a  repetition^  it  must  b^  because  the  aAcond 
legacies  purport  to  explain  l9ie  first;  and  tb^  are  so  ^ciedy 
in  the  same  words  as  to  raise  a  probabiKty  ttcm  th«4  <£ic«ii« 
Thackwslu  stance;  and  standing  in  the  context  they  are  apparently  te 

intention  to  recal  thd  subject  and  repeat  the  inatmment.  Sbt 
gave  Judith  600/.  gtoci,.  not  stating  what  stock  nor  what  fiml/ 
but  leaves  it  uncertain;  and  that  from  cHrelessileaB  a*d  iga^ 
ranee,  thus  making  it  uncertun  what  she  intended  to  gMf 
for  that  is  so  loose,  that  unless  she  coidd  refisf  to .  CfUier  parte 
to  make  that  certain  and  significant,  which  is  uncertaili,.it  k 
Tery  difiicult  to  understand  that  part*  So  ia  the  bequest  cf 
400A  stock  to  each  of  the  four  younger  dsughtem  of  TkmA 
weU  she  does  not  say  what  stodL.  As  to  them  the  last  be^vsl 
is  in  expression  somewhat  more  exact ;  but  it  is  just  the  wmm_ 
thing.  The  bequest  to  Judith  in  the  second  codBeS  is  ia  lUi 
way;  **  Ae  same  to  Judith  another  daughter  \xpon  the 
*'  terms : **  that  is  to  correct  the  general  phrase  ** stock^ 
in  the  former  codicil;  for  by  using  the  word  ''  same  **  the  atodc 
is  ascertained,  which  it  was  not  before.  So  in  the  legacies  tt 
[  ^474  ]  the  other  daughters  there  is  a  correction  to  ^  spedfy  the  paili^ 
cular  stock.  It  is  justly  contended  upon  the  bequests  to  EBatl 
and  Pheasant,  that  by  the  circumstance  of  referrilig  in  eadi 
of  these  to  the  will  it  is  plain^  she  meant  each  to  apply  in  aociK 
mulation  to  the  will.  If  in  other  respects  these  codicils  wen 
so  framed,  that  the  presumption  would  have  arisen  firom  no 
other  quarter,  and  if  the  legacies  given  by  diem  had  been  i^nmi 
different  terms,  and  there  was  no  other  circumstance  to  cast 
trol  the  inference  from  thence,  those  words  *^  more  than  I  hsfs 
^^  given  by  my  will'*  in  the  second  codicil  might  have  ap]disd 
to  both  the  will  and  codicil.  But  the  same  interest  being 
given  in  so  nearly  the  same  terms,  those  words  fairly  assist  the 
inference,  that  in  writing  the  second  codicil  she  thou^t,  she 
was  doing  the  same  thing  as  when  writing  the  first,  and  making 
a  gift  additional  to  the  will  only :  and  to  the  apparent  reason 
for  repeating  the  legacies  to  the  same  per^Mins  may  be  added, 
if  necessary,  that  the  same  person,  who  wrote  the  second  co- 
dicil, began  to  write  the  interlineation  upon  the  first,  and 
found,  that  it  would  too  much  obliterate  the  first,  and,  pro- 
bably did  not  wish,  that  the  legacy  to  himself  should  i^pear 
in  his  own  hand*writing,  but  rather  that  it  should  remain  is 

ber's 
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hex's  without  any  appearance  of  meddling  on  his  part.    But         .vnt. 
whatever  the  reason  may  be  (to  keep  dear  of  too  remote  coor   «   ^^^"^nA* 
jecture)  it  is  plain^  that  within  the  reason  of  all  former,  deter-  v^ 

minations  there  is  too  much  evidence^  that  instead  of  inlendiiig  ThackwjuX. 
this  as  additional^  because  there  is  no  reasoUi  why  she  shoui^ 
make  it  unless  for  the  sake  of  s^ditim,  there  is  a  very  distinct 
reason  to  the  contrary;  and  that  becomes  much  enforced  by 
the  reference  to  the  will  only  as  the  instrument,  imder  which 
JSIiott  and  Pheasant  had  legacies.  Therefore  each  is  ancillary 
to  the  win  only ;  and  these  legacies  are  not  additionaL 

As  to  the  charity,  that  question  lies  in  a  very  narrow  comr 
pass.    That  also  must  be  determined  by  reference  to  the  for- 
mer decisions,  and  is  bound  by  those  to  a  certain  degree ; 
though  perhaps  if  they  had  not  existed  in  such  a  series  as  to 
have  now  distinctly  established  the  rule  of  the  Court,  the 
question  might  now  undergo  rather  a  different  consideration. 
Some  argument  was  used  with  regard  to  those  words  whether 
precatory  or  jussory.     Those  I  lay  out  of  the  case;  because 
it  is  clear,  that  it  is  impossible  to  qualify  this  as  a  residuary 
bequest  to  Vastan  for  his  own  use.    Under  this  will  he  cannot 
claim  for  himself.    In  the  Civil  Law  and  the  books  upon  it  the 
question  goes  to  this  ^  whether  such  words  do  or  do  not  bind      [  *  475  ] 
Ihe  interest,  which  is  otherwise  absolute  to  the  legatee;  whe-    Where  legacy 
ther  he  is  compelled  to  depart  from  his  pretensions  to  the  abso-  "  P^®**  ^^J  ^ 
lute  interest  by  words  sufficient  to  destroy  the  general  effect  of  ^f®^  ilLJZf" 
the  legacy  to  him.     But  here  it  is  only  given  to  him  for  the      v.Ji^'i^aH 
purpose  of  erecting  a  charity ;  therefore  at  all  events  he  is  a  events,  and 
trustee;  and  it  is  the  same,  as  if  she  had  herself  given  it  to  the  can  faavto  ho^ 
charity  specified,  provided  it  is  sufficiently  specified,  the  same  pretensions  for 
^  if  she  had  called  him  trustee ;  which  in  this  Court  extin-  himself, 
guishes  all  pretensions  whatsoever  for  himself  (S8).    The  cir- 
cumstance of  his  death  between  the  time  of  making  the  will    "^iU  notto  be 
4md  the  death  of  the  testatrix,  and  her  consideration  of  thal^  constnied  by 

must  not  direct  the  construction  of  a  wifl.    The  Court  cannot  »«l>««q««nt 

^  V  ctfoamstancei. 

resort  to  circumstances  of  that  kind,  nor  judge  of  her  mteq- 

tion  at  the  time  of  making  the  will  by  what  she  thought  after- 
wards.   Therefore  it  is  the  common  case  of  a  legacy  lapsed  by 

the 
(28)  Post,  Brawm  v.  Higgs,  Vol.  IV,  708.  V,496.  VIII,  5(IL 
XVI,  26. 
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Thackwbll. 
Tnut  legacy 
cannot  lapse 
by  death  of 
trustee. 
The  most  ge- 
neral gifts  for 
charity  exe- 
cuted. 

Power  to  dis- 
pose to  cha- 
rities specified 
aunrives  not- 
withstanding 
the  death  of 
the  person  to 
execute. 


the  death  of  the  legatee.  But  it  is  known  universally,  that  a 
trust  legacy  cannot  lapse,  because  the  trustee  dies,  but  it  sur- 
vives for  the  benefit  of  the  cestuy  que  irusi.  The  only  ques- 
tion therefore  is,  whether  I  am  at  liberty  to  say,  these  words 
are  such  a  disposition,  as  this  Court  must  find  for  that  purpose. 
There  are  many  cases,  where  the  most  general  gifts  for  charity 
have  been  executed  (29).  The  circumstance,  that  the  trustee 
is  unable  by  death  to  dispose  of  it,  makes  no  diflference,  be- 
cause it  is  a  power  given  to  a  person.  Suppose  there  was  no 
gift,  but  only  a  power  to  the  executor  to  dispose  to  such  and 
such  charities,  there  the  charities  survive.  But  here  it  is  mudi 
stronger,  because  the  testatrix  has  recommended  a  more  par^ 
ticular  charity  than  the  general  one.  In  that  view  it  is  impos- 
sible to  say,  the  charity  must  not  be  sustained.  Therefore 
refer  it  to  the  Master  to  settle  a  plan  having  particnlar  regard 
to  that  recommendation;  and  let  all  parties  have  costs  out  of 
-th^  estate,  and  as  between  attorney  and  client,  since  it  is  a 
cause  between  relations  ( 30). 

(29)  Att.  Gen.  v.  Clarke,  Waller        (30)  Decree  as  to  the  charitj 

V.  Childs,  AtL  Gen,  v.  Berrick,  affirmed  on  a  rehearing  by  Lord 

Amb.  422,  524,  712.     Ati.  Gen.  Eldan,  Moggridgc  v.  ThackweO, 

v»  Camber,  2  Sim.  Sf  Stu.  9a.  post,  Vol.  VI  l,  36. 


[  476] 

1792. 
May  ntJL 
9Bro.C.C.5W. 
Lessor  for 
lives  under  co- 
venant to  re- 
new OA  expi- 
ration of  one 
not  bound  if 
no  application 
till  two  drop. 
Where  a  cause 
18   heard  on 
bill  and  an- 
swer, only  40 
shillings  costs 
on  dismissing 
the  bill,  unless 
HL  spcA^ial  case. 


BAYLY  V.  The  CORPORATION  of  LEOMINSTER. 

nPHE  Plaintiffs  were  lessees  for  three  Uves  under  the  Corpo- 
ration, who  were  under  covenants  to  renew  on  certain 
terms,  when  one  life  should  drop.  The  lessees  suffered  two 
Uves  to  expire,  and  brought  the  bill  for  renewal  upon  the  ori- 
ginal terms ;  which  was  resisted  by  the  Corporation ;  as  the 
lease  provided  for  renewal,  only  when  one  life  should  drop 
and  two  remain,  but  not  in  the  case  of  two  gone  and  one 
remaining.  They  therefore  insisted,  that  the  lease  must  be 
upon  their  own  terms. 

Attorney  General,  for  the  Plaintiffs. 
I  cannot  find  any  case  for  it ;  but  upon  the  general  princi- 
ple  the  intent  of  the  lease  and  covenants  must  have  been,  that 

whether 
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"whether  one  or  two  lives  had  dropped,  it  should  be  renewable.  11W. 

It  is  matter  of  appreciation;  and  no  loss  ought  to  be  sustainedj        b^ylt 

where  there  can  be  a  compensation.  v. 

The  Coa- 

_,        ,  ^  POKATIQNOC 

Lord  Chancellor.  Lbominstbs* 

The  lessees  were  not  bound  to  renew,  but  were  at  liberty 
to  let  it  run  out,  if  they  pleased ;  and  they  seem  in  this  case 
to  have  made  use  of  that.  If  they  had  confidence  enough  in 
that  life  to  make  repairs,  and,  now  that  it  is  nearly  run  out, 
wish  to  make  a  new  bargain  upon  the  old  footing,  they  do  not 
treat  the  Defendants  fairly.  But  this  case  has  been  deter- 
mined over  and  over  in  the  House  of  Lords  upon  Irish 
cases  (31). 

Dismiss  the  bill  with  costs. 


On  the  14th  oi  June  it  was  moved  to  vary  this  decree  by 
reducing  the  costs  to  forty  shillings  according  to  the  course 
of  the  Court,  as  the  cause  was  heard  upon  bill  and  answer. 

The  Solicitor  General^  against  the  motion,  cited  an  order 
made  by  Lord  Hardwicie,  that  the  Court  should  exercise 
their  discretion  ♦  in  cases  of  that  kind,  and  in  fiiture  give  costs  [  *44'7  J 
in  proper  cases.  The  Solicitor  General  said,  the  practice  was 
altered  by  this  order,  and  that  this  was  a  proper  case  for 
xosts ;  as  what  the  Plaintiffs  represented  to  be  a  little  ^lip,  was 
neglecting  to  apply  for  a  renewal  from  the  year  1763. 

Lord  Chancellor 
Granted  the  motion ;  saying,  the  order  by  Lord  HardwicJce 
did  not  alter  the  practice  generally ;  but  gave  a  discretion  to 
vary  it,  if  a  special  case  was  made  (32);  and  this  point  was 
not  raised  when  the  cause  came  on. 

(31)  Post,  Baynham  v.  Gufi  (32)  See  Orden  m  CKancery, 

Hogpital,    Eaton  v.  Lyon,  Vol.  Mr.  Beameii  edition,  460,  and 

III,  296,  eoo.     Moore  v.  Foley,  the  note  in  461.     Coiti  in  Eq. 

VI,  232.    Iggulden  v.  May,  IX,  by  Mr.  Beames,  280,  1.    Rogen 

326.    The  City  of  London  v.  Mit-  v.  Goare,  post.  Vol.  XVII,  130. 

ford,    XIV.  41.      M" Alpine   v.  Cowdell  v.  Tatlock,    3  Ves.  Sf 

Swift,  1  Ball  4*  Beat.  286.  Bea.  19. 
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May  14lA* 
SJ9ro.aC.531. 
Cofanant  tp 
set  apart  and 
paj  annaal 
profits  of  land 
is  in  eqqitj  a 
Uen  on  the 
hnd  against 
the  covenantor 
and   claimants 
under  him 
with  notice. 


LEGARD  V.  HODGES. 

pLTR.  HODGESy  tenant  for  life  of  estates  in  England  and 
in  the  West  Indies^  by  his  marriage  settlement,  in  con- 
sideration of  4000/.  y  the  fortune  of  his  wife,  agreed  that  the 
said  sum  should,  with  1 0,000/.  to  be  paid  by  hinij  be  laid 
out  in  trust  to  be  applied  to  certain  uaesf  and,  in  order 
to  raise  the  said  10,000/.  he  covenanted  with  the  truateea  a 
the  ^ttlement,  that  he  would  set  apart  and  pay  to  thoae 
trustees  one-third  part  of  the  clear  annual  profits  of  hit 
estates  in  England  and  in  the  West  Indies^  Afterwarda, 
being  pressed  with  debts,  he  conveyed  his  life  eatate,  so 
bound  by  his  covenant,  to  other  trustees  to  raise  lOOQfc  a 
year  for  himself,  and,  subject  thereto,  to  pay  ofi^  certain  debts 
and  incumbrances,  the  object  of  the  last  settlement,  wind 
took  notice  of  the  first  The  bill  was  brought  by  the  trustees 
imder  the  first  settlement  to  have  a  trust  declared  for  the 
purposes  of  that  settlement  as  to  one-third  of  the  clear  an- 
nual profits  of  the  life  estate  of  Mr.  Hodges.  For  the  parttea, 
claiming  under  the  last  settlement,  it  was  contended,  that 
under  the  first  there  was  no  lien  upon  the  land  but  a  mere 
personal  covenant. 


Lord  Chancellor 

Having  taking  a  short  time  to  consider  this  day  defivered 
his  opinion. 

The  reference  in  the  last  settlement  to  the  first  puts  it  out 
of  all  question,  that  all  the  parties  to  the  last  had  notice  of 
the  first;  so  that  it  is  reduced  merely  to  a  question  upon 
the  operation  of  the  first.  On  one  side  it  was  insisted  to  be 
a  personal  covenant,  and  that  there  was  a  remedy  at  law ; 
and  for  that  was  cited  Collins  v.  Plummer,  1  P.  Will.  lO*, 
where  tenant  in  tail,  remainder  over,  contracted  in  a  settle- 
ment not  to  suffer  a  recovery.  The  effect  of  that  would  be 
the  descending  of  the  estate  to  the  issue.  An  attempt  was 
made  to  consider  that  as  a  covenant  binding  in  equity  upon 
the  subject-^matter  of  the  agreement.     On  the  other  side  it 

was 

though  in  form  personal,  raises  a  trust  in  equity  against  the  party  himself, 
volunteers,  and  claimants  with  notice  under  him  ;  except  where  the  effect 
would  be  to  restore  the  power  of  violating  it,  as  where  tenant  in  tail  has 
suffered  a  recovery  contrary  to  his  covenant. 
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tfras  ineisted  to  be  a  personal  covenant ;  and  it  was  heU  to  be 
60.  I  confess,  I  think,  it  was  impossible  to  apply  to  that 
case  this  doctrine  of  a  Court  of  Elquity,  that,  whatsoever  is 
the  agreement  concerning  any  subject  real  or  personal,  though 
in  form  and  construction  purely  personal  and  suable  only  at 
law,  yet  in  this  Court  it  Imids  the  conscience.  I  cannot  apply 
that  to  that  case,  because  the  utmost  eSeet  of  it  would  be  to 
restore  the  estate  tail ;  and  to  do  that  by  the  conscientious 
agreement  not  to  destroy  it  would  leave  it  under  the  game 
power  as  before.  Excluding  that  case,  none  of  the  rest  go 
to  establish  a  proposition  in  contradiction  to  this  maxim, 
which  I  take  to  be  universal,  that  wherever  persons  agree 
concerning  any  particular  subject,  that  in  a  Court  of  Equity 
as  against  the  party  himself  and  any  claiming  under  him 
voluntarily  or  with  notice,  raises  a  trust.  These  persons  have 
so  claimed;  and  therefore  this  is  a  pure  trust  estate,  and 
they  must  be  declared  trustees  for  one-third  of  the  clear 
annual  profits,  and  must  account  from  the  time  of  taking 
possession,  having  all  just  allowances  (33). 


170«. 


The  other  cases  cited  at  the  bar  were  Lard  Warrington  v. 
Langham,  Pre.  Ch.  89,  BosM  v.  Brander,  1  P.  WUL  458, 
and  Fligld  v.  Cook,  2  Fes.  619. 

(33)  This  decree  was  affirmed  boraugh^  C.  4  Bro.  Ch.  Ca.  421. 
as  to  tlie  principal  point  on  a  See  post.  Vol.  Ill,  351.  1  Ball. 
rehearing  before  '  Lord  Lough"    Sf  Beat*  206. 


Legard 
r. 

HODOBS. 


PIGOT  r.  BULLOCK. 


[  479  ] 

1792. 

Mr.  Justice  BvLhERf  for  the  Lord  Ch4N0ELL0R.  QBroCC  699 

TLTR.  PIGOT,  tenant  in  fee,  in  1748  devised  to  his  wife.      Tenant  for 

in  case  he  should  leave  no  issue,  all  his  estate,  to  hold  life  has  no  pro- 
the  same  during  her  life  ''with  Aill  liberty  to  put  timber  and  pertj  in  the 
"  underwood  for  repairs  or  for  her  own  use  in  fiiel  or  other-  nnderwood, 
«  wise,  but  not  to  seH;"  remamder  to  the  Plaintiff  for  lif^  **"**"  .^****® 
remainder  to  his  children  in  tail     The  testator  died  in  1751. 


In 


comes  into 
possession : 


therefore  can- 
not have  an  account  of  what  was  cot  wrongfallj  by  a  pi^Dceding  tenant* 
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17OT. 


PlGOT 
3ULLOCK. 


In  1753  his  widow  married  Lord  Saye  and  Sele,  who  died  Hi 
1781.  Lady  Saye  and  Sele  died  in  1789,  aflter  haying  cot 
down  and  sold  timber  and  underwood  upon  the  estate  devised 
to  her.  The  testator  having  left  no  issue,  the  next  tenant  for 
life  brought  the  bill  against  the  executors  of  Lady  Satfe  and 
Sele  for  an  account  of  -the  money  received  by  her  for  the 
underwood  cut  from  the  testator's  death  to  the  lime  of  her 
second  coverture,  and  from  the  ex]^ation  of  that  to  the  time 
of  her  death ;  but  he  made  no  claim  in  respect  of  any  cut 
during  her  second  coverture,  as  the  personal  representalm 
of  Lord  Saye  and  Sele  was  not  before  the  Court. 


[  *480] 


Mr.  Lloyd  and  Mr.  Alexander,  for  the  Plaintiff. 
This  demand  is  opposed  upon  two  grounds ;  first,  the  re* 
striction  from  sale  is  considered  as  void  r  secondly,  the  Plaintiff 
is  not  considered  to  be  the  person  entitled  to  the  accoimt.  As 
to  the  first,  the  devisor  wks  tenant  in  fee,  and  might  devise 
upon  any  terms  not  illegal.  The  exception  is  not  inconsistent 
with  the  thing  granted,  as  it  is  only  an  exception  of  a  particu- 
lar thing,  and  therefore  not  like  many  cases  at  law,  where  the 
exception  goes  to  the  whole  of  the  grant.  As  to  the  second, 
the  party,  who  has  a  right  to  this  account,  must  be  either  the 
Plaintiff  or  the  first  tenant  in  tail  as  first  owner  of  the  inherit- 
ance, who  is  not  before  the  Court,  but  is  the  eldest  son  of  the 
Plaintiff.  If  the  underwood  was  now  standing,  being  a  profit 
of  the  estate,  tenant  for  life  or  years  impeachable  for  waste 
would  have  a  right  to  cut  it.  The  limitation  to  the  Plaintiff  is 
without  the  restriction  imposed  on  the  widow.  He  is  in  the 
same  situation,  as  tenant  for  life  without  impeachment  of  waste 
is  ♦as  to  timber.  Since  Whitfield  y.  Bewii,  2 P.  Will.  240, 
where  there  is  a  limitation  in  strict  settlement,  remainder  to 
another  person  in  tail,  if  timber  is  cut  by  wrong  or  fallen  by 
accident,  the  first  tenant  of  the  inheritance  may  bring  trover. 
But  the  tenant  for  life  and  remainder-man  in  tail  cannot  by 
agreement  cut  timber ;  if  they  do,  this  Court  will  lay  hold  of 
it,  and  will  not  permit  them  to  pocket  the  money,  but  wfll 
order  it  to  be  laid  for  the  first  person  entitled  to  the  estate ; 
Garth  v.  Cotton,  1  Ves.  524,  546,  Williams  v.  The  Duke  of 
Bolton,  3  Cox's  P.  WiU,  268,  n.  Supposing  the  bill  had  been 
filed  by  this  Plaintiff  against  Lady  Saye  and  Sele  and  her 

husband 
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husband  for  an  account,  according  to  what  Lord  Hatdwieke 
says  in  Garth  v.  Cotton^  that  an  injunction  to  stay  waste  would 
be  granted  upon  a  bill  by  the  trustees  to  preserve  contingent 
remainders,  the  Court  might  have  given  the  money  to  him, 
because  it  is  part  of  his  estate  for  life,  and  he  might  have  cut 
it  if  standing,  and  have  pocketed  the  money.  The  only  way 
of  redressing  this  wrong  is  by  inquiring,  to  whom  the  injury 
was  done ;  and  the  person  injured  is  the  Plaintiff.  The  reason 
in  favour  of  the  tenant  of  the  inheritance  is,  because  he  would 
be  the  first  person  entitled,  if  it  was  standing.  In  Giles  Bray 
▼•  Sir  Paul  Tracey,  2  Cro.  688,  it  is  said,  that  though  in  the 
life  of  tenant  for  Ufe  the  termor  by  his  assent  might  have  made 
waste,  and  would  not  be  punishable,  yet  after  the  death  of 
tenant  for  life  he  had  committed  waste  to  the  disherison  of  him 
in  remainder,  and  then  it  is  the  same  as  if  done  after  the  death 
of  the  tenant  for  Ufe.  This  though  only  a  dictum  is  an  opinion, 
that  tenant  for  life  without  impeachment  of  waste  has  some 
•interest  in  the  timber. 


1798. 


PiGOT 
V, 

Bullock. 


Solicitor  General  and  Mr.  Mitfordy  for  the  Defendant* 
As  to  the  first  period  the  answer  is,  that  this  is  a  bill  for  an 
account  of  underwood  cut  above  30  years  ago.  No  suit  was 
brought  against  her  husband;  nor  was  the  bill  filed  till  1790. 
A  Court  of  Equity  does  not  give  an  account  for  so  stale  a 
demand.  Upon  the  other  point  the  question  is  first,  whether 
the  interest  in  the  underwood  if  cut  was  in  any  other  person 
than  Lady  Saye  and  Sele;  if  so,  secondly,  whether  it  was  in 
the  Plaintiff.  This  is  not  like  the  cases  alluded  to  of  reserva- 
tions nor  of  a  devise  of  land  with  regard  to  the  effect  of  pass- 
ing the  property  in  the  timber.  In  case  of  reservation  it  is 
in  the  person,  who  made  the  reservation.  If  a  house  is  given 
with  a  *  direction  not  to  let  a  particular  room  in  it,  unless 
there  is  a  devise  over  or  a  clause  of  forfeiture,  it  is  nothing 
more  than  a  fruitless  denotation  of  an  intent  to  restrain  without 
adopting  the  effectual  method  to  impose  that  restraint;  and 

.  therefore  the  privileges,  which  are  by  law  attached  to  the 
estate,  are  enjoyed  with  it.  This  cannot  operate  as  a  con- 
dition. No  estate  can  be  qualified  by  a  condition  repugnant 
to  the  estate ;  Co.  Lit.  206,  b.  Another  reason  is,  that  no 
person  but  the  heir  can  take  advantage  of  a  condition ;  and 

'.  '  Vol.  I.  L  L  his 
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[  *4«2  ] 


his  entry  for  that  purpose  would  avoid  every  part  of  the  devise. 
Every  exception  or  reservation  will  be  void  for  uucertainty. 
The  underwood  in  this  case  is  given  to  her  for  life :  but  there 
is  a  restriction  upon  her  enjoyment  of  it.     If  an  estate  is 
given  to  a  man  with  a  direction  to  take  a  particular  namcj  if 
nothing  more  is  said,  and  there  is  no  devise  over,  it  is  nuga- 
tory<    So  if  a  legacy  is  given  with  a  direction  not  to  marry  a 
particular  person,  or  without  consent,  if  there  is  no  previous 
condition  to  the  enjojrment,  it  will  not  operate  without  a  devise 
over.     The  law  supposes  these  directions  only  to  be  used  m 
terrorem^  because  sufficient  words  are  not  used.      Suppose 
there  was  a  lease  with  a  simple  declaration,  that  the  leasee 
should  not  assign,  but  without  a  proviso  of  re-entry,  that 
would  not  have  effect  though  in  a  case  of  contract.    The 
effect  of  this  devise  as  to  the  timber  is  to  pass  the  property 
to  the  person,  to  whom  the  inheritance  is  given.    If  there  is 
tenant  for  life  impeachable  for  waste,  he  has  no  property  in  die 
timber  except  in  the  use  of  the  shade.    If  he  is  not  impeach- 
able, Lewis  Bowles's  Case^  1 1  Co.  79,  estabUshes  the  direct 
contrary,  to  what  is  contended  for;  for  if  he  makes  use  of  his 
privilege  during  the  enjoyment  of  his  estate,  he  may ;  bat  it 
does  not  give  him  the  property  of  timber  cut  wrongfully  by  a 
person  having  a  prior  estate  to  his.     The  Court  has  always 
said,  that  if  a  person  cuts  it  by  wrong,  he,  who  has  the  inhe- 
ritance, shall  maintain  trover,  even  though  it  b  a  case,  io 
which  he  cannot  maintain  waste,  as  where  there  is  an  inter- 
vening estate  for  life,  which  prevents  an  action  of  waste,  but 
does  not  prevent  frover  in  respect  of  the  property.    Where  it 
is  reserved,  it  is  in  the  person,  who  reserved  it ;  and  he  has 
the  remedy,  if  it  is  cut :  where  it  is  given,  the  person,  to  wh<»i 
it  is  given,  having  the  property  has  all  the  rights,  such  pro- 
perty creates.     Underwood  is  part  of  the  profits ;  and  the  gift 
carries  all  the  profits  to  accrue  during  the  estate.     In  thb 
case  the  imderwood  is  not  given  to  the  tenant  in  tail,  as  timber 
is  by  force  of  the  gift.    If  ^  timbes  is  cut  wrongfully,  the 
person,  having  the  property  before  it  fell,  may  bring  trover; 
but  not  so  for  the  underwood  in  this  case  tiU  sold ;  for  it  is 
the  use,  after  it  is  cut,  that  is  restrained ;  and  if  she  had  ap- 
plied it  to  any  other  use,  she^  could  not  have  been  said  to  have 
done  it  wrongfully.    If  there  is  not  a  condition,  for  the  breach 

of 
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of  which  the  heir  at  law  might  enter^  and  if  tlus  is  to  be  con- 
aidered  as  a  profit  arising  in  seven  or  fourteen  years^  which 
she  must  be  said  to  have  received  for  the  heir  at  law,  there 
could  be  no  remedy  for  him,  except  an  action  for  money 
had  and  received,  or  a  bill  in  nature  of  that  action ;  for  trover 
upon  the  cutting  would  not  he. 


1792. 

^^^'^ 

PiGOT 
V. 

Bullock. 


Reply. 
As  to  the  staleness  of  the  demand,  this  is  a  fraud ;  and  the 
Court  has  always  said,  that  in  cases  of  fraud  there  shall  be 
relief  against  an  executor;  Garth  v.  Cotton,  8AtL  751.  So 
in  P.  Witt,  it  is  said  to  be  the  course  of  the  Court  to  give  an 
account  against  the  executor  of  the  party,  who  cut  timber 
wrongfully.  If  the  Plaintiff  is  not  entitled,  the  party  who  is, 
is  an  infant,  and  therefore  in  time ;  nor  did  his  title  accrue  till 
her  death ;  and  a  party  is  not  obliged  to  take  advantage  of 
a  forfeiture,  till  the  estate  comes  into  possession,  though  he 
may  before  that.  Nothing  is  said  in  the  answer  about  the 
length  of  time.  The  executors  are  trustees  for  charitable  pur- 
poses under  her  will :  their  only  care  must  be,  that  it  goes  to 
the  right  person ;  therefore  if  the  Coiurt  thinks  the  Plaintiff  is 
not  entitled,  the  cause  ought  to  stand  over  to  make  the  son  a 
party.  Though  a  devise  for  life  with  condition  to  take  no 
profits  is  bad,  yet  in  equity  there  is  nothing  illegal  or  repug- 
nant in  the  condition  in  this  case.  If  she  had  avowed  her 
intention  to  sell,  what  she  was  cutting,  an  injunction  would 
have  been  granted.  I£  there  is  tenant  for  Ufe  without  un- 
peachment  of  waste,  and  afterwards  in  the  same  instrument 
voluntary  waste'  is  excepted,  that  restriction  is  good.  The 
heir  can  have  no  title ;  as  he  can  only  come,  for  what  is  not 
disposed  of,  and  here  the  whole  is  given  away. 


BULLER,  J. 

The  first  point  is,  whether  there  is  a  ground  for  the  distinc- 
tion made  for  the  Defendant  Its  to  the  two  periods,  in  which 
this  underwood  was  cut.  It  is  insisted  for  the  Defendant,  that 
it  is  against  conscience  to  call  upon  the  executor^  for  the  value 
cf  what  was  cut  in  the  first  period.  I  do  not  see  any  thing 
against  conscience  in  it;  for  if  she  took  it  without  right,  he^ 
estate  was  benefited  by  it,  and  therefi>re  ought  to  repay.    The 

L  L  S  whole 
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1702.         whole  therefore  stands  upon  the  same  ground;  and  the  ac* 

^^^^^  count  must  be,  if  at  all,  for  both  periods.     Upon  the  merili 

^  there  are  two  questions :  first,  whether  Lady  Saye  and  Sele  ii 

Bullock,     accountable  to  any  one;  secondly,  if  so,  whether  to  the  Plais- 

tifil    The  first  depends  upon  the  words  of  the  wilL     From  Ae 

words  giving  her  this  power  it  seems,  as  if  the  testator,  wfaeo 

using  them,  meant  not  to  restrain  any  right,  she  should  by  law 

have  by  force  of  her  estate  for  life,  but  to  give  her  some  fiur- 

ther  right ;  and  as  to  the  timber  that  clause  does  ^ve  her  a 

fiEurther  right  by  directing,  that  she  should  have  it,  so  fiff  at 

she  wanted  it  for  her  own  use :  but  as  to  the  underwood  tbeie 

cannot  be  the  same  constructicm ;  for  she  would  have  had  a 

right  to  cut  that  under  the  general  devise  without  an  ezpreM 

Words  of  re-  power ;  but  the  effect  was  to  enlarge  her  interest.     Upon  Ae 

straint,  unless  words  ^^  not  to  seW^  it  must  be  remembered,  that  there  is  na 

there  is  a  pro-  provision  as  to  the  consequence  of  her  selling.     Therefore  if 

vision  for  the    jj  g^ood  upon  the  underwood  only,  I  do  not  know,  how  it  is  to 

conseqaence      ^  considered  otherwise  than  as  a  recommendation,  not  » 

rate   onlv  as     ^^'^PP"^  ^^^  ®^  ^^^  right     Upon  thb  I  am  inclined  to  think, 

recommenda-    ^^  ^  ^^^  jEUXX)untable  at  all.     But  it  is  not  necessary  to  decide 

tioD.  that,  if  the  second  point  is  against  the  Plaintiff;  and  that  I 

think  is  against  him.  It  is  begging  the  question  to  say,  thu 
Court  would  have  granted  an  injunction  against  her  cutting 
timber  expressly  for  the  purpose  of  sale ;  for  this  point  must 
have  been  first  determined;  therefore  it  is  idem  per  idem. 
Then  suppose  an  estate  ^ven  without  impeachment  of  waste 
except  voluntary  waste;  it  would  be  good  undoubtedly ;  but  it 
is  not  like  this ;  for  if  an  estate  is  given  for  life,  the  additios 
**  without  impeachment  of  waste''  is  an  addition  of  interest; 
and  it  may  be  general,  or  imder  such  restriction  as  the  testator 
thinks  fit.  But  here  there  b  an  interest  given,  justifying  the 
act  done ;  and  the  words  added  certainly  as  to  the  underwood 
do  not  increase  that  interest.  Another  question  is,  whether 
the  heir  has  a  right  to  sue  in  this  case.  He  can  have  no  right 
That  part  of  the  case  has  been  answered  by  saying,  that  iqpoa 
this  will  all  the  interest  in  the  estate  is  flisposed  of^  some  way 
or  other.  The  only  point  remaining  is,  whether  this  tenant 
for  life,  not  being  tenant  without  impeachment  of  waste,  has 
any  property  in  the  underwood  cut,  before  his  estate  comes 
into  possession.    It  is  rightly  assimilated  to  the  case  of  taunt 

for 
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for  life  without  impeacliment  of  waste^  supposing  it  only  to  re*         1792* 

late  to  timber,  and  not  to  underwood.    Upon  that  it  is  clear,         p^^^t 

that  tenant  for  life  without  impeachment  of  waste  cannot  main-  t^. 

Cain  trover.    That  was  decided  in  the  Court  of  King's  Bench      Bullock. 

a  few  years  ago  upon  a  case  reserved  at  the  assizes  upon  the   Tenant  for  Lie 

home  circuit,  and  I  think  in  Kent,  which,  I  suppose,  is  not  in  ^*    ?^    ^^\ 

pxint,  or  it  would  have  been  found  by  the  Counsel.    There  *'        »u     •      * 

was  determined,  that  notwithstanding  an  estate  for  life  without  maintain  tro- 

impeachment  of  waste  in  being,  yet  timber  falling  or  cut  vested  yer  for  timber 

immediately  in  the  owner  of  the  inheritance ;  for  tenant  for  life  severed  during 

without  impeachment  of  waste  has  no  right  to  the  timber  cut  •  prior  estate ; 

before   his   possession.     Then  consider  it  as  to   the  under-  ™  it  vests  ^ 

wood,  and  without  the  clause  "  without  impeachment  of  waste."    ,  ^  - 

Tenant  for  life  has  a  right  to  cut  it,  if  he  thinks  fit :   if  he  . .      .  .     .. 

does  not,  it  is  part  of  the  inheritance,  and  goes  with  the  rest  ance.   Tenant 

of  the  estate  to  the  remainder-man.     The  Plaintiff  had  no  for    life    im- 

right,  while  she  lived;  therefore  if  she  cut  it,  it  should  not  peachable   is, 

go  to  him,  but  to  the  owner  of  the  inheritance.     The  bill  *"*  ^®  same 

must  therefore  be  dismissed  with  costs.  ^^^  ••  ^  "**• 

derwood. 

Costs  given. 

179J. 

DANIEL  r.  MITCHELL.  ^«y  19^. 

SBro.C.CMA. 
I^R.  STEELE,  for  the  Plaintiff  moved  of  course  upon    Plea  of   an- 

the  authority  of  Urlin  v.  Hudson,  1  Vem.  332,   that  a  other  suit  de- 
plea  of  another  suit  depending  for  the  same  cause  should  be  Pending  for  the 
immediately  referred  to  the  Master  without  setting  it  down  to  ®*°*®  ^*^*®  ^®' 
be  argued.     Mr.  Mit/ord  saying,  that  it  was  according  to  one  ^    ^      r 
vf  the  standing  orders  of  the  Court,  Lord  Chancellor  granted  course    with- 
the  motion  ( 3* ).  ont  being  set 


( 34 )    Post,  Baker  v.  Bird^  The  reference  cannot  be  obtain- 

Vol.  II,  672.    2  Ves,  Sf  Bea,  1 10.  ed   by  motion  witbont  a   plea : 

The  authorities  are  collected  by  Murray  y.  Skadwellt   post.  Vol. 

Mr.  Beames:  Elements  of  Pleas  XVII,  353.     See  also   Ord.  in 

in  Equity,  134;  and  a  precedent  Chan.,  Mr.  Beames's  edit.  176,  7; 

pf  such  a  plea  is  given,  330.  and  his  Elem.  PL  Eq,  134. 


down. 
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¥N  Trinity  Term,  on  the  15th  of  June,  1798,  LbrdTHUELow 
resigned  the  Great  Seal;  which  was  put  into  Coninussioo; 
and  Lord  Chief  Baron    Eyre,  Mr.  Justice  Ashhurst,  aii4 
Mr.  Justice  Wilson,  were  appointed  Lords  Commisaionen. 

Lard  Commissioper  Eyre  was  sworn  a  Member  of  his  Ma- 
jesty's Most  Honourable  Privy  Council. 


[486]  ■ 

1702. 
June  19rt,22rf.  BARNES  v.  CROWE. 

kBro.C.C.2. 
Lands  par-       ^ESTATOR  by  will,  properly  executed,    devised  all  Ui 

chased  after  a         estates  in  the  county  of  Kent,  that  he  might  die  seised  oi 

general  devise   possessed  of,  to  trustees,  upon  trust  to  sell  them,  to  f9j)m 

passed  ^^^^    debts,  and  then  to  apply  the  remaining  produce   to   ▼arim 

^/    .   .      .       purposes.     Afterwards    he    purchased  other  lands  in  Ktd 
tion  beuig  un-    '^    '^  ^  ^ 

plied  from  a    ^^^j^^^  ^^  ^  mortgage ;  and  covenanted  in  the  purchase  deed 

codicil  con-      to  pay  the  mortgage-money ;  and  gave  a  bond  to  indemnifir 

cerniDg  per-     the  vendor.     By  a  codicil,  which  he  described  to  be  a  codid 

soualty  refer-    to  his  last  will  and  testament,  he  made  some  slight  alteratioss 

riDgto  the  will,  jjj  his  will,  and  declared,  that  he  ratified  and   confirmed  it 

ojrec   a    o    e  rpj^^  codicil  was  begun  upon  the  last  sheet   of  the  will,  sad 
tskcn  88  D&rt 
f  't       d    t      finished   upon  another  sheet;  and  was  executed    in  the  pw- 

tested  by  three  sence  of  two  witnesses.     He  afterwards  made  another  codicfl; 

witnesses.  which  he  began  upon  the  last  sheet  of  the  first  codicil,  ssi 

finished  upon  another  sheet ;  and  which  was  executed  in  die 
presence  of  three  witnesses.  By  the  second  codicil  he  reveled 
a  bequest  of  five  shillings  per  week  given  by  the  wiD  to  Ui 
father,  and  another  legacy;  and  instead  of  the  latter  gsie 
the  legatee  one  moiety  of  two  leasehold  bouses,  and  concluded 
thus :  'Mn  witness  whereof  I  the  said  testator  have  to  thii 
**  my  writing  contained  in  this  and  part  of  the  precediDg 
**  sheet  of  paper,  which  I  declare  to  be  a  fai-ther  codicil  to  my 
^^  said  last  will  and  testament,  and  which  is  to  be  accepted 
"  and  taken  as  part  thereof,  set  my  hand  and  seal ;  that  is  te 
"  say,  my  hand  at  the  bottom  of  the  said  preceding  sheet, 
and  my  hand  and  seal  to  this  last  sheet  thereof,  this  38th 
Oct.  1788,  in  the  presence  of  three  witnesses.** 


it 
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Upon  application  of  the  mortgagee  for  payment  the  mort- 
gage had  been  assigned  for  that  purpose.  There  were  two 
questions ;  first,  whether  the  second  codicil  was  a  republication 
of  the  will  so  as  to  pass  to  the  trustees  the  lands  purchased 
after  the  date  of  the  will ;  as  to  which  the  bill  prayed  a 
declaration  by  the  Court  to  that  efiect,  and  that  in  that 
respect  the  trusts  of  the  will  should  be  carried  into  exe- 
cution :  secondly,  supposing  the  will  not  republished,  whether 
the  heir,  *  taking  those  lands  by  descent,  was  entitled  to 
have  them  exonerated  from  the  mortgage  by  the  personal 
assets,  or  was  to  take  them  cum  onere. 
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Solicitor  General  and  Mr.  Hall,  for  the  Trustees  under 
the  will. 

This  codicil  is  annexed  to  the  will.  As  to  the  actual  an- 
nexation of  a  codicil  it  was  finally  settled  in  Attorney  General 
V.  Downing,  Amb.  571,  that  a  codicil  annexed,  though  only 
relating  to  goods  and  chattels,  operates  as  a  republication 
of  a  will  of  land.  If  a  man  seised  of  lands  devises  all  his 
lands,  and  afterwards  purchases  more,  and  then  makes  an 
executor,  that  is  not  a  new  publication :  but  if  he  afterwards 
says  ''  this  shall  be  my  will,"  and  delivers  it,  that  will  pass  the 
newly-purchased  lands:  I  Roll.  Ab.  618.  «.  6^  7  (35).  A. 
having  four  daughters,  and  being  seised  of  twenty  acres  in 
S.  devised  all  his  lands  in  S.  to  two  of  the  daughters,  and 
iftade  those  two  his  executors.  He  afterwards  purchased  other 
twenty  acres,  which  a  stranger  offered  to  buy  from  him ;  but 
the  testator  refused  to  sell  them ;  and  said  they  should  go 
to  his  executors,  and  afterwards  annexed  a  codicil  of  goods, 
but  said  nothing  about  land ;  it  was  adjudged  to  go  to  the  exe- 
cutors and  not  in  coparcenership  to  the  four:  Dyer,  148,  a. 
The  main  reason  was  the  annexation  of  the  codicil,  which 
^rtras  a  new  publication.  In  2Eq.  Co.  Ab.  768,  there  is  a  case 
of  Lyiton  v.  Lady  Falkland,  which  is  stated  in  the  case 
before  Lord  Camden.  J.  S.  devised  all  his  lands  to  A.  and 
his  heirs,  and  after  making  executors  purchased  the  equity 
of  redemption  of  lands  which  had  been  mortgaged  to  him  in 
fee,  before  he  made  his  will,  and  then  he  made  a  codicil  at- 
tested 

(35)  There  is  a  dubilatur  in  Roll.  Ab.  to  the  latter  branch  of 
this  propositiou. 
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teeted  by  three  witnesses^  which  he  says,  "  I  will  shall  he 
**  added  to  and  make  part  of  my  last  will,  which  I  have  for- 
"  merly  made :"  Lord  Cawper  assisted  by  Sir  Jtfkn  Trewfr, 
Master  of  the  Rolls,  Chief  Justice  TVevcr,  and  Mr.  Jusdoe 
Tracy,  decreed  this  not  to  be  a  republication,  but  that  the 
paper  ought  to  be  executed  by  three  witnesses ;  for  since  die 
statute  of  Trauds  therie  can  be  no  devise  of  lands  in  any  odier 
way*  In  Acherly  v.  Vernon  in  the  same  book  and  Cbm.  Rtf. 
361,  and  SBro.  P.  C.  107,  it  was  decreed,  that  signing  and 
publishing  the  codicil  was  a  republication  of  the  wilL  The 
codicil  did  not  appear  to  have  been  annexed  to  the  will,  hot 
•  there  was  an  express  reference  in  it  to  the  devises  and  be- 
quests made  by  the  will,  which  amounted  to  a  republicadoD 
of  the  will  itself.  In  3  Ch.  Rep.  177,  there  is  the  same 
doctrine  with  regard  to  the  effect  of  actual  annexation.  In 
the  present  case  the  codicil  is  directed  to  be  taken  as  put 
of  the  will. 


Lord  Commissioner  Eyre. 
Since  the  statute    of  Frauds,   I  think,   mere    annexatka 
would  hardly  do,  being  mere  matter  of  fact  and  parol.    A 
codicil,  attested  by  three  witnesses,  and  having  reference  to 
the  will,  is  not  within  the  statute. 


For  the  Trustees. 
Jackson  V.  Ilurlock,  Amb.  487,  relied  on  by  Lord  Camden 
in  Attorney  General  w.Dowhing  ;  Potter  \.  Potter,  1  Fe^.iST; 
Gibson  V.  Lord  Montfort,  1  Ves.  485,  reported  in  Amb.  93,  by 
the  name  of  Gibson  v.  Rogers.  In  Copping  v.  Femyhomgh, 
2Bro.  C.  C.291,  according  to  the  note  I  (36)  took,  the  late 
Lord  Chancellor  thought,  the  fact  of  actual  annexation  of  i 
codicil  executed  by  three  witnesses,  as  being  a  republicatioo 
or  not,  must  depend  upon  this,  whether  it  was  done  at  the 
time  of  the  execution,  in  which  case  he  seemed  to  think,  it 
would  do  without  any  reference  in  it  to  land ;  but  he  entertained 
great  doubts,  whether  it  would  do  if  at  any  other  time.  It 
is  proved  in  this  case,  that  the  testator  knew,  the  codicil  was 
added  to  the  will,  before  the  codicil  was  executed.  The  fact 
of  annexation  is  material  to  distinguish  this  case,  not  for  the 

purpose 
(36)  The  SoUciior  General. 
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purpose  of  saying  that  it. would  do  alone,  if  all  the  witneoies 
were  not  capable  of  speaking  as  to  the  time  of  it«  Upon 
these  authorities  the  trustees  think,  they  are  entitled  to  have 
this  estate  purchased  afterwards  considered  as  part  of  the 
trust  estate  under  the  will. 
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Upon  the  other  point  nothing  is  better  setded,  than  that 
where  there  is  a  purchase  of  an  equity  of  redemption,  the 
mortgage  debt  is  not  the  debt  of  the  purchaser  to  be  piud  out 
of  his  personal  property.  It  is  equally  well  settled,  that 
though  he  enters  into  a  covenant  to  pay  the  money,  that  is  only 
a  collateral  security,  and  those  becoming  entitled  to  the  estate 
have  not  a  right  to  call  upon  the  personal  estate  to  exonerate 
them.  In  Shaftoe\.Shaftoe,  HiL  1786.  3  Cox's  P.  WiU.  664,  n. 
devisee  in  tail  of  ^  lands  subject  to  a  mortgage  bearing  interest 
at  5  per  cent,  suffered  a  recovery  to  the  use  of  himself  in  fee. 
Afterwards  the  mortgage  was  assigned,  and  the  interest  was- 
reduced  topper  cent,  which  with  the  principal  the  owner  of 
the  estate  covenanted  to  pay.  Afterwards  it  was  agreed  to 
raise  the  interest  to  5  per  cent,  and  he  again  covenanted  with 
the  mortgagees,  that  the  estate  should  remain  a  security 
for  the  money,  and  that  he,  his  executors,  &c*  would  pay 
interest  at  th^t  rate  for  it*  Lord  Thurhw  determined,  that  it 
was  not  made  his  own  debt,  but  that  the  land  was  the  primary 
fund:  and  that  the  agreement  to  pay  the  increased  interest 
would  not  do.  The  Duke  of  Ancaster  v.  Mayer ^  1  Bro.  Ch.  Ca. 
454,  Lord  TankerviUe  v,  Fawcet,  2  Bro.  Ch.  Ca.  57,  and 
Tweddell  v.  TweddeU,  %  Bro.  Ch.  Ca.  101^  are  to  the  same 
purpose* 


[  ♦489  ] 


Mr.  Sehcyn  and  Mr.  Abbot ^  for  the  Heir  (87)* 
The  second  codicil,  though  attested  by  three  witnesses,  does 
not  amount  to  a  republication.  The  first,  which  is  only  at- 
tested by  two,  ratifies  and  confirms  the  will ;  but  in  the  second 
there  are  no  such  words.  This  case  is  much  stronger  than 
the  case  of  a  codicil,  attested  by  three  witnesses,  disposing  of 
personal  property  only;  for  as  it  is  not  necessary  for  such  a 

codicil 

(37)  The  Solicitor  General  being  gone,  and  not  intending  to 
reply,  the  Court  desired  to  hear  the  arguu^ent  for  the  heir  before 
the  devisees. 
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cbdicQ  to  haje  such  attestation,  no  other  motare  can  be 
signed  for  it  but  to  republish  the  will :  but  here  ibe  testator 
meaning  to  substitute  the  moiety  of  the  two  houses,  wludi 
property  he  took  to  be  real,  though  it  is  agreed  on  all  sides  to 
have  been  only  personal,  in  the  room  of  the  revoked  legacy, 
it  became  necessary  in  his  opinion  to  have  it  executed  before 
three  witnesses  for  that  purpose :  and  that  distinguishes  dus 
ease.  If  these  after-purchased  lands  were  intended  to  pasH^ 
it  is  extraordinary,  that  they  are  not  mentioned.  An  heir  at 
law  is  a  favourite  both  in  this  Court  and  Courts  of  Law ;  and 
they  will  not  disinherit  him  without  express  words  or  a  ckir 
intent.  In  AUomey  General  v.  Dawning  the  codicil  was  ex* 
pressly  held  not  to  be  a  republication,  because  there  was  no- 
thing in  it  shewing  an  intention  to  republish.  In  this  case  there 
is  nothing  shewing  such  intention,  unless  a  mere  reference  is 
sufficient  for  that:  but  none  of  the  cases  ever  went  so  far  as  to 
determine,  that  a  mere  reference  by  a  codicO,  attested  by  three 
witnesses,  is  sufficient.  In  ^Aeherly  v.  Vernon,  which  went  to 
the  Lords,  there  were  words  of  confirmation.  In  1  Ves.  iSi, 
Lord  Hcnrdwieke,  stating  Lyttan  v.  Liady  Falkland,  says,  tiie 
annexation  can  make  no  difference,  for  all  codicils  are  by  law 
&stened  to  tiie  will.  In  Chohnondeley  v.  Cholmondeley,  cited 
1  Ves.  489,  the  codicil  did  not  pass  lands  purchased  after  the 
date  of  the  will. 


Lord  Commissioner  Eyre. 
Here  is  internal  annexation,  the  most  powerful  of  all ;  the 
first  codicil  being  written  upon  the  last  sheet  of  the  will^  and 
the  second  upon  the  last  sheet  of  the  first.  If  it  stood  inde* 
pendent  of  all  authority,  a  man,  who  in  a  subsequent  codicil 
refers  to  his  will,  and  executes  the  codicil  in  the  presence  of 
tbree  witnesses,  seems  by  that  last  dated  instrument  to  acknow- 
ledge in  the  presence  of  three  witnesses,  that  the  former  in- 
strument is  bis  will.  What  more  is  necessary  to  constitute  a  re« 
publication  of  a  will?  If  without  having  it  in  his  contemplation 
to  give  it  any  new  effect,  will  not  that  acknowledgment,  that 
the  former  instrument  is  his  will,  operate  as  a  republication  ? 


For  the  Heir. 
Parol  declarations  were  before  the  statute  a  good  mode  of 

republication ; 
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irepuMication  I  but  merewoidi  would  not  do  without  intent. 
Though  now  parol  will  not  do,  yet  the  pnncipie  nuiy  be  ga^ 
Ihered  from  those  pases^   as  wdl  aa  if  they  were  now  law. 
Express  writuig  la  good ;   and  perhaps  the  only  way  since 
the  statute.     A  writing,  appointing  executors,  will  not  do; 
for  that  makes  no  alteration  in  the  will,  but  only  points  out 
the  persons  to  carry  it  into  execution*    According  to  a  nianu^ 
script  note  pf  Copley  v.  Copley ,  reported  IP.  WiU*  147,  but 
opt  to  this  point,,  testator  purchased  lands,    and  made  a 
codicil,  referring  to  the  will,  and  directed  to  be  taken  as 
part  of  it :  it  was  sai^  by  Sir  Joseph  Jekyl^  that  appointing 
the  codicil  to  be  part  of  the  will  was  idle,  as  the  law  would 
have  done  that ;  and  the  Court  decreed  it  to  be  no  repub- 
iicatipn.     In  Simpson  ▼.  Homsby,  Pre.  Ch.  439,  and  HuiUm 
V.  Simpson^  ^  Vem.  722,  a  codicil,  though  annexed,  was  held 
to  be  no  repubUcation.    In   1  Ves.  443  the  Mtuter  of  tie 
Rolls,  disclosing  these  cases,  says,  it  will  not  be  sufficient 
Attestation  also  has  occurred  in  many  cases.    The  only  dear 
rule  as  to  that  is,  that  a  codiclL  inspecting  personalty  does 
jimpunt  to  a  republieaticxi  of  a  will,  as  far  as  the  will. re- 
spects personalty.     In  Copping  v.  Fetnybough  Lord  Tkurbw 
confines  ^  himself  to  personalty,  and  aays^  he  will  not  say  so 
jas  to  land.    Upon  the  question,  whether  a  codicil,  respecting 
personalty  alone,  but  attested  by  three  witnesses,  will  be  a 
republication  of  a  will  of  land>  Itord  H€Hrdwieie,  1^^.403^ 
says,  there  is  very-little  distinction  between  a  codicU,  expressly 
confirming  a  will,  and  one  desiring,-  that  it  nmy  be  takisnaa 
part  of  the  wpl ;  and  that  this  will  make  every  codicil,  exeeated 
according  to  the  statute  of  Frauds,  do,  diough  it  relates  only  to 
personal  estate ;  for  a  codicil  is  undoubtedly  a  fiirther  part  of 
the  will,  whether  it  is  said  so,  or  not.     But  that  is  not  an  ex^ 
press  decision  upon  the  subject  certainly.    The  reason  of  that 
pile  is  this ;  the  Court,  seeing  the  act  done,  namely,  that  parti- 
Gidar  mode  of  attestation  to  a  codicil,  which  does  not  require 
it,  considers  that  as  an  indication  of  an  intention  to  do  some- 
thing, which  cannot  be  satisfied  without  referring  that  attesta^ 
tion  back  to  the  will  of  land,  and  republishing  it.     In  this  case 
^he  testator's  idea,  that  the  two  houses  were  real  property,  was 
the  immediate  object  of  his  intention  in  using  that  attestation; 
and  the  question  is,  whether  the  Court  will  refer  it  to  the  im- 
mediate 
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mediaite  eaiise  or  to  one  more  remote.    It  is  certainly  dodbtfid; 
and  in  a  doubtful  case  the  Court  will  not  establish  the  wilL 

Upon  the  other  point  it  is  true  according  to  Evefyn  t. 
Evelyn^  2  P.Witt.  663,  that  a  man  taking  an  estate  by  descent 
with  a  mortgage  upon  it  does  not  necessarily  make  it  his  own 
debt;  and  therefore  the  heir  must  t^ike  it  cum  onere:  but  tins 
case  is  distinguished  firom  most  of  the  others,  because  this  is 
the  act  not  of  the  ancestor^but  of  the  party  himself,  who  pur* 
chased  the  estate  subject  to  the  mortgage,  and  covenanted  to 
pay  the  money  in  the  purchase  deed,  and  to  exonerate  the 
vendor.  Shafioe  y.  Sftqfioe  and  Lard  Tankervitte  v*  Faweei 
were  cases  of  devise,  and  therefore  foreign  to  this  question. 
7%^  Duie  of  Aneagier  v.  Mayer,  and  Tweddett  v.  TweddeU 
were  certainly  cases  of  purchase ;  but  it  is  not  stated  in  either 
that  the  purchaser  made  any  new  assignment  of  the  mort- 
gage, or  gave  his  bond  so  as  to  bind  his  own  executors  as 
in  this  case. 


[  •402] 


Mr.  Miifard  and  Mr.  Alexander,  for  the  Devisees. 
It  is  necessary  to  distinguish  between  cases  previous  to  and 
since  the  statute.  Since  that  time  a  republication  must  be  by 
some  act  attested  by  three  witnesses.  But  still  there  is  an 
analogy  in  reasoning  upon  the  subject.  There  is  no  contra- 
diction  among  the  cases ;  but  all  go  to  this ;  since  the  statute 
there  must  •  be  a  clear  intention,  that  the  will  shall  have  ope- 
ration at  the  time  of  the  execution  of  the  codicil  in  the  pre- 
sence of  three  witnesses.  That  shall  be  a  republication  by 
force  of  the  codicil  and  its  reference  to  the  will.  In  Jaekitm 
V.  Hurlock  from  a  note  of  Mr.  Emiyn  Lord  Northington  said, 
that  a  reference  to  the  will  is  the  same  thing  as  a  recital  of  it; 
though  that  is  not  mentioned  in  Ambler's  report  of  that  case. 
A  republication  of  a  will  may  have  different  effects :  if  a  wiD 
is  revoked  by  any  act,  a  codicil  of  republication  will  destroy 
that  act.  Another  effect  is,  what  we  now  contend  for,  to  give 
an  enlarged  operation  to  general  words,  so  as  to  make  them* 
pass  property,  acquired  between  the  publication  and  republi« 
cation;  as  enlarging,  not  their  sense,  but  merely  their  ope- 
ration. The  doctrine  upon  the  words  of  the  statute  of  WiOs, 
which  is  construed  to  enable  a  person  to  give  that,  which  he 
has,  raises  a  subtlety,  that  does  not  affect  personalty.    Here 
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the  testator  has  given  all  he  shall  die  possessed  of;  and  there- 
fore has  in  terms  brought  it  down  to  the  time  of  his  death. 
All,  that  was  necessary,  was  to  say,  he  directs  his  wiU  shall 
have  effect ;  and  the  execution  of  the  codicil,  which  he  says 
shall  be  jmrt  of  his  will,  shews,  he  meant  that;  and  would  be 
sufficient  to  set  up  a  revoked  will,  as  shewing  an  intent  of  the 
testator,  that  all  his  property  should  pass  by  the  will  notwith- 
standing the  act  done ;  and  the  difference  between  that  case 
and  this  is  only,  that  instead  of  revoking  the  disposition  he 
acquired  new  property. 
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Lord  Commissioner  Eitre. 
If  a  man  repubUshes  a  will  after  purchasing  land,  and  does 
by  any  circumstance  demonstrate,  that  he  does  not  intend  the 
republication  to  take  in  that  land,  yet  it  would  pass,  though 
against  any  intention  by  parol.  Therefore  the  question  is  not, 
whether  the  intention  was  to  pass  these  lands,  but  whether  he 
has  done  any  act,  shewing  he  considered  his  will  of  a  former 
date  as  his  will  of  that  date. 


For  the  Devbees. 
The  codicil,  he  declares,  shall  be  part  of  his  will.  For  that 
one  instrument  must  draw  to  it  the  date  of  the  other :  and  we 
say,  the  codicil  must  draw  to  it  the  date  of  the  will.  To  make 
this  one  whole  it  is  necessary  to  draw  the  date  of  the  will  to  that 
of  the  codicil.  The  distinction  between  a  codicil,  relating  only 
to  personal  property  and  one  disposing  of  real  estate,  is  argued 
in  *  two  ways,  which  are  contradictory;  first,  it  is  said,  that  a 
codicil  relating  only  to  personalty,  but  attested  by  three  wit* 
nesses,  would  not  amount  to  a  republication  as  to  real  estate ; 
and  then  it  is  insisted,  that,  where  the  codicil  includes  a  devise 
of  real  estate,  there  is  a  reason  for  that  sort  of  attestation; 
and  therefore  it  is  no  ground  for  the  presumption,  that  it  was 
used  on  purpose  to  republish  the  will.  Those  two  arguments 
cannot  be  reconciled.  The  distinction  taken  in  Roll,  is  only, 
that  where  the  act  done  is  merely  appointing  executors,  it  shall 
not  be  a  republication.  It  might  be  inferred,  that  merely  say- 
ing, who  shall  dispose  of  the  personal  estate  should  not  affect 
the  real.  At  present  that  certainly  could  have  no  effect  upon 
a  will  of  land.     In  Gibson  v.  Lord  Montford,  Lord  Hardwicke 

says, 
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aays,  it  is  very  difficult  to  lay  weight  upon  the  report  of  Lytt<m 
▼.  Lady  Fattland^  one  reason  for  that  determination  being  not 
law;  as  it  is  directly  contrary  to  AcJierly  v.  Vernon.  It  was 
admitted  in  Gibson  y.  Lord  Moniford,  that,  if  there  were 
words  of  confirmationy  that  would  do.  The  words  there  werei 
*'  I  desire,  this  writing  shall  be  part  of  my  wiU;**  betweep 
which  and  an  express  confirmation,  the  Chancellor  said,  theie 
was  very  little  difference.  They  rely  upon  this  passage  m 
Rott;  which  does  not  amount  to  what  ought  to  be  an  author 
'  rity,  particularly  considered  with  respect  to  the  solemnity  of  a 
codicil  attested  by  three  witnesses,  as  required  by  the  statute. 
In  the  Attorney  General  v.  Downing,  the  report  of  which  is 
very  short,  it  must  be  collected,  that  there  was  nothing  but 
the  attestation.  Here  there  is,  what  your  Lordship  caDei 
internal'  annexation,  a  continuation  of  the  writing  upon  dif- 
ferent sheets,  and  they  must  be  taken  as  one  instrument,  die 
last  being  pubhshed  in  the  presence  of  witnesses.  In  the  case 
of  Sir  Thomas  Ckitty's  will  both  instruments  were  in  the  roon^ 
but  not  annexed,  and  the  attestation  was  only  to  the  laslj 
yet  that  was  good. 


Lord  Commissioner  Eyre. 
That  was  said  to  be  a  necessary  presumption. 


[♦494] 


For  the  Devisees. 
In  Carleton  v.  Griffin,  1  Burr.  540,  testator  gave  real  and 
personal  property  by  a  will  not  attested:  two  years  afterwards 
he  wrote  a  memorandum  upon  the  same  sheet  of  paper,  re- 
lating only  to  personal  property,  but  declaring,  this  was  not 
meant  to  disannul  any  of  the  former  part,  referring  to  the  date 
of  the  wiU,  except  in  one  circumstance,  which  he  mentioned. 
Then  he  ♦took  the  paper  in  his  hand,  and  declared  it  to 
be  his  last  will  in  the  presence  of  three  witnesses,  who  at- 
tested it.  That  passed  the  land.  The  only  difference  between 
the  cases  is,  that  in  this  the  whole  is  not  upon  one  sheet 
of  paper. 


Lord  Commissioner  Eyre. 
That  is  very  strong ;  for  the  natural  meaning  of  the  words 
*^  not  to  disannul,  &c.**  is  to  leave  it,  as  he  found  it :  bat  it 
went  farther,  to  recognize  it. 
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For  the  Devisees. 
Upon  the  other  point,  the  principle  is,  that  where  the  mort- 
gage is  originally  not  the  debt  of  the  owner  of  the  estate,  it 
shall  be  considered  still  as  a  mortgage  upon  the  property,  and 
not  his  debt,  notwithstanding  any  engagement  entered  into  for 
payment  of  the  money.  All  the  cases  on  the  subject  are  ex- 
tremely well  collected  by  Mr.  Cox  in  the  note  to  Eeelyn  ▼.  Eve^ 
lyn.  No  case  was  more  argued  than  Tweddell  v.  Tweddell.  It 
was  originally  decided  the  other  way ;  but  the  SoUeitor  Gene- 
ral,  who  was  with  me  (38),  being  from  illness  unable  to  attend, 
the  Ijord  Chancellor  at  my  request  permitted  it  to  be  argued 
again;  and  upon  that  argument  changed* his  opinion.  The 
case  put  by  Lord  Harduncke  in  Parsons  v.  Freeman^  Amb.  115, 
is  exactly  the  case  of  Tweddell  v.  Tweddell;  which  differs  from 
the  present  case  only  in  this,  that  there  was  no  application  by 
the  mortgagee  for  payment,  as  there  is  here.  But  Shaftoe  v. 
Shaftoe  is  precisely  in  point  to  shew,  that  makes  no  difference. 
Perkins  v.  Bayntun  also  in  Mr.  Co^*s  note  is  much  stronger ; 
for  the  devisee  made  the  mortgage  for  tfie  greatest  part  (39).' 


1792. 


BAnNBS 

Crowe. 


Lord  Commissioner  Eyre. 
Has  any  case  arisen  between  the  heir  and  executor,  in  which 
the  mortgagee  has  thought  fit  to  resort  to  the  executor  ?  He 
may  go  to  either.  Suppose  he  pursues  his  legal  right  to  call 
upon  the  personal  estate  in  respect  of  the  bond,  is  there  any 
instance  in  which  the  Court  has  directed  the  heir  or  devisee 
to  indemnify  the  executor  ?  That  would  be  to  make  the 
system  complete. 

For  the  Devisees. 
It  has  been  held,  that  the  election  of  a  creditor  will  npt 
change  the  rights  of  the  parties.    There  is  the  common  case 
of  simple-contract  creditors  coming  to  stand  in  the  place  9f 
mortgagees  and  specialty  creditors. 

Lord  Commissioner  Eyre. 
That  is  another  thing.    I  do  not  ask  with  a  view  to  the 
principle.    The  question  points  to  this,  that,  if  any  such  case 

had 

* 

(38)  Mr.  Mitford.  the  devisee  made  the  mortgage 

(39)  It  turned  apon  an  express    to  enable,  her  to  discharge  the 
recital  in  the  mortgage  deed,  that    debts  of  the  devisor. 


[405] 
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1792.         had  been  determined,  it  would  be  evidence,  that  the  estate 

^^  If  we  shall  be  of  opinion,  that  the  will  was  republiahed, 

.Crowe.       there  will  be  no  occasion  to  touch  the  other  question.     As  to 

all  the  doctrine  of  annexation,  which  is  in  the  Attorney  Gene- 
Since  the  sta-  ral  v.  Doftning,  since  the  statute  of  Frauds  I  do  not  feel  die 
tate  of  Frauds  weight  of  it.  It  is  so  out  of  the  case,  that  evidence  of  anna- 
annexation  of   i^^Qji  would  not  be  received  upon  the  subject,  because  it  ii 

a  codicil  to  a        .  |  evidence  of  repubhcation.     I  thuik,  out  of  respect 

will  not  ad-  ...  ^  i.^   ^     i     i  •.^ 

issible  evi-  opuuons  of  so  many  great  men,  we  ought  to  look  uno 

dence  of  re-    ^^  *^*«®** 

pablication,  •  ^_,^_.,.,^..^ 

becaase  parol. 
Jtme  22d»  Lord  Cammisrioner  Eyre  deUvered   the  opinion   of  the 

Court. 
This  cause  stood  over,  that  the  Court  might  look  into  the 
cases,  and  particularly  Acherly  v.  Vernon  and  the  Atiomtf 
General  v.  Dawning.  Upon  looking  into  those  cases  die 
question,  if  it  is  not  to  be  considered  as  determined,  and  so 
determined  as  that  the  Court  can  hardly  consider  itself  at  li- 
berty now  to  review  it,  would  be  a  question  of  great  difficulty; 
for  it  seems  to  me,  that  these  two  cases  are  m  direct  opposition 
to  each  other.  The  latter  was  determined  by  a  very  able 
Judge  in  this  Court,  and  having  the  former  before  him;  whidi 
increases  the  difficulty :  but  it  seems  to  me  upon  the  best  coa- 
sideration,  that  the  former  case  is  so  determined,  and  is  of 
such  authority,  that  every  thing  must  yield  to  it.  Therefore, 
unless  it  can  fairly  be'  distinguished,  notwithstanding  the 
great  authority  of  the  other  the  point  must  be  considered 
as  decided  by  the  first.  That  was  a  case  of  the  highest  au- 
thority ;  as  it  was  originally  determined  here  by  LfOrd  Maecles' 
field;  and  his  decree  was  affirmed  by  the  House  of  Lords 
after  questions  put  to  all  the  Judges,  In  that  case  the  codidi 
[  ♦4fl6  ]      was  held  to  amouqt  to  a  republication  of  the  will  upon  ♦  these 

grounds:  first,  that  it  expressly  ratified  and  confirmed  the  wiD; 
next,  that  it  was  incorporated  into  the  will ;  and  both,  it  wai 
said,  made  but  pne  will.  It  seems  to  me  to  be  a  conclusioo 
from  thence,  that  the  publication  of  the  codicil  in  the  presence 
of  three  witnesses  was  therefore  a  repubhcation  of  the  wiO. 
The  reporter  states,  that  four  cases  were  cited  in  the  argument 

Of 
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of  that  case,  two  of  which  appear  to  me  to  deserve  particular 
attention ;  which  are  Lyiton  v.  Lady  Falkland  and  Penphrase 
y.  Lard  Lansdown.  In  the  first  the  words  of  the  codicil  were, 
**  I  make  this,  which  I  will  shall  be  added  to  and  make  part 
"  of  my  last  will,  which  I  have  formerly  made :"  Lord  Cowper 
assisted  by  Sir  John  Trevor ^  Master  of  the  Rolls,  Lord  Chief 
Justice  Tretory  and  Mr.  Justice  Tracy y  decreed,  that  it  was 
no  republication,  and  argued  it  thus ;  that  since  the  statute 
of  Frauds  there  can  be  no  devise  of  lands  by  an  implied  re^ 
publication;  for  the  paper,  in  which  a  devise  of  lands  is 
contained,  ought  to  be  re-executed  in  the  presence  of  three 
witnesses.  This  was  decreed  upon  the  16th  of  June^  1708. 
The  other  case  was  in  Hilary  Term,  1 1  Anne ;  and  a  correct 
state  of  the  facts  of  it  was  taken  from  the  special  verdict 
on  the  roll.  It  was  a  trial  at  bar.  John  Earl  of  Bath^  made 
his  will  in  1684;  and  afterwards  upon  the  15th  oi  August 
1701  sent  for  seven  persons;  and  said  he  sent  for  them  to 
be  witnesses  of  his  wiD,  and  sometimes  to  be  witnesses  of  the 
republication  of  his  will.  He  took  the  codicil  in  one  hand 
and  the  will  in  the  other ;  and  said,  '^  this  is  my  will  and  I 
''  publish  this  codicil  as  part  thereof;**  and  signed  the  codicil, 
which  lay  upon  the  table  with  the  will,  in  the  presence  of 
the  witnesses;  who  subscribed  it  in  his  presence.  By  the 
codicil  he  referred  to  the  will;  saying,  he  did  not  intend 
wholly  to  revoke  it ;  but  devised  by  the  codicil  as  follows, 
directing  it  to  be  taken  as  part  of  his  will.  He  then  made 
several  devises  and  bequests.  He  put  the  will  and  codicil 
into  a  sheet  of  paper,  and  sealed  them  up  in  the  presence 
of  the  witnesses ;  but  the  will  was  not  unfolded  before  the 
witnesses ;  nor  did  they  sign  it,  but  the  codicil  only.  These 
were  strong  circumstances  to  make  it  a  republication  from 
the  manifest  reference  to  the  will,  the  expression,  that  the 
codicil  was  to  be  taken  as  part  of  it,  and  all  that  annexation 
of  which  so  much  was  made  in  the  Attorney  General  v.  Dotvn- 
ing:  yet  it  was  taken  by  Lord  Parker^  then  Chief  Justice, 
and  the  whole  Court  of  King*s  Bench,  that  it  was  not  a  re- 
publication ;  as  since  the  statute  that  could  not  be  by  impli- 
elation,  but  the  will  must  be  re-executed.  After  this  opinion 
upon  the  importunity  of  the  Defendant  a  special  verdict  was 
found ;  and  it  is  not  said  in  the  report^  what  became  of  it. 
Vol,  I.  MM  Her^ 


1702. 


Barnes 

r. 
Crowb. 
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1792.  Here  is  a  rule  of  construction  upon  the  statute  <^  Frauds 
clearly  expressed^  and  laid  down  by  the  first  men  of  tkeir  timsi 
that  is,  that  since  the  statute  there  can  be  no  republication  hf 
implicatioiiy  that  nothing  short  of  re-execution  wUl  do.  Li 
Acherly  v.  Vernon,  10  Geo.  I,  it  is  manifest,  that  Lord  jMb»- 
deffield  did  not  adhere  to  the  rule,  he  when  Chief  Justice  laid 
down  in  PenphrcLse  v.  Lord  Lansdoum;  for  there  was  hald  to 
be  a  republication  without  re-execution,  and  consequentlj  by 
implication.  If  the  rule  laid  down  by  Lord  Cowper,  aasisted 
by  thf  Master  of  the  Rolls  and  the  Judges,  and  by  Lord 
Maccle^ldf  assisted  by  the  rest  of  the  Court  of  King's  JBend^ 
when  he  sat  there,  was  not  sound,  and  if  all  implication  is  not 
to  be  rejected,  and  if  any  thing  short  of  re-executiqn  can  be 
admitted,  I  am  not  surprised,  that  in  Gibson  v.  JLorrf  Montfcri 
Lord  Hardwicke  was  satisfied  with  the  special  ground,  upoo 
which  it  was  argued  before  him,  that  a  codicil,  executed  is 
the  presence  of  three  witnesses,  might  be  a  republication,  and 
that  he  felt  himself  inclined,  that  it  should.  If  we  disentaBi^ 
ourselves  from  the  rule,  that  there  shall  be  no  republiGatiQB 
without  re-execution,  the  principle,  that  a  codicil,  attested  bf 
three  witnesses,  shall  be  a  republication,  seems  intelligible  and 
dear.  The  testator's  acknowledgment  of  his  former  wil^  con- 
sidered as  his  will  at  the  execution  of  the  codicil,  if  not  di- 
rectly expressed  in  that  instrument,  must  be  implied  from  tbe 
Codicil  by  its  nature  of  the  instrument  itself;  as  by  the  nature  of  it  it  sup- 
poses a  former  will,  refers  to  it,  and  becomes  part  of  it;  and, 
being  attested  by  three  witnesses,  his  implied  declaration  and 
acknowledgment  seems  also  to  be  attested  by  three.  Before 
the  stiatute  it  was  no  part  of  the  essence  of  the  obligatioi^ 
that  the  will  should  be  re-executed.  Any  thing,  that  expressed 
a  will  re-exe-  the  testator's  intention,  that  the  will  should  be  considered  as 
cation  Dot  DC-  ^f  ^  subsequent  date,  was  sufficient.  Since  the  statute  re- 
cessary ,  nor  a  execution  of  the  will  is  not  necessary ;  but  nothing  more  u 
L  t  t  b     ^^q^i^^d  than  a  writing,  according  to  the  provisions  of  dial 

lish :  ioteot  to  s^^^>  expressing  that  intent.  Therefore  Lord  Hardwidx 
coDsider  it  as  might  well  say,  he  saw  no  great  difference  between  the  words 
of  a  subse-      ^'  I  desire  this  codicil  may  be  part  of  my  will,'*  and  the  words 

I  republish;"   which,   it  was  there  admitted,  would  hsTe 

done. 


natare  refers 
to  a  former 
will,  and  be- 
comes part 
of  it 
To  republish 


a 


quent  date 

IS  safficient; 

which  intent 

in  case  of  land  must  since  tbe  statute  of  Frauds  appear  in  writing,  accord 

ing  to  the  provisions  of  that  statute. 
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ddne.  In  the  Attorney  General  v.  Downing  Lord  Camden 
matppoBed,  a  particular  intent  to  republish  ought  to  appear; 
and  that  annexation  or  particular  expressions  in  the  codicil 
ivould  demonstrate  that  intention.  If  that  was  necessary,  not 
only  Lord  Harduneke'a  *  opinion  cannot  stand,  but  neither  can 
Ackerly  v.  Vernon;  for  there  was  no  particular  intent  to  re- 
publish ;  but  the  testator  referred  to  the  will,  made  alterations, 
find  gave  sufficient  deiftonstration,  that  when  mating  and  exe- 
cuting the  codicil  he  considered  the  will  as  his  will ;  aild  from 
that  a  repubUcation  was  implied;  but  it  was  not  part;|sularly 
in  his  thoughts  to  do  any  formal  act  of  republication.  Upon 
ccmsidering  these  cases  I  confess  I  am  inclined  to  stand  upon 
the  general  proposition  stated  by  Lord  Hardwicke  to  shew, 
the  will  in  the  case  before  us  was  republished.  This  case 
has  auxiliary  circumstances,  which  might  seem  to  bring  it 
within  the  Attorney  General  v.  Downing;  for  the  testator  ex- 
pressly declared  by  the  original  will,  that  he  meant  it  to  operate 
upon  all  the  lands,  he  should  die  seised  or  possessed  of.  If 
he  has  not  actually  incorporated  them  together,  he  has  in- 
separably annexed  the  codicil  to  the  will,  not  by  a  wafer,  or 
wrapper,  or  any  thing  dehors  the  instrument :  but  by  wha^  I 
called  internal  annexaticm,  and  that  of  such  a  kind  that  all 
the  papers  taken  together  may  be  considered  as  publishedj 
when  the  codicil  was  executed.  But  I  am  afraid  to  rely  upon 
these  circumBtances  for  fear  of  entrenching  upon  the  statute 
by  raising  evidence  out  of  circumstances  in  tiieir  nature  parol. 
The  general  ground  is  safer  and  better  (40). 


17W. 


Barnes 

V. 

Crowe. 
[  ♦408  ] 


The  next  question  is,  what  will  be  the  consequence  as  to    The  Coart 
this  case :  and  here  there  is  a  doubt  upon  my  mind.     The  will  not  exe- 
prayer  of  this  bill  seems  to  go  simply  to  ask  a  declaration  from  ^^^  •  '•'^"U 
the  Court  as  to  thid  codicil  being  a  republication  for  the  single  P^^^^^J* 
purpose  of  the  Court  acting  upoil  the  estate,  which  was  ac- 
quired after  publication  of  the  will,  and  not  to  enable  the 
Court  to  execute  the  general  trusts  of  this  will  altogether.     I 
doubt,  whether  that  is  according  to  the  usual  course  (41). 

Th 

(40)  Post,  MeggtMon  v.  Mwre^    Lord  FIngal,  XVI,  1G7.    Butme 
Vol.  II,  630.      Crosbie  v.  Mai>'    v.  Heygate,  1  Mer.  285.    Rowley 
douall,    JV,    610«       PigoU    v.    v.  Eyion,  2  Mer.  128. 
WaOer,  VII,  98.     De  Bathe  v.        (41)  Ante,  276. 
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792.  The  Court  will  not  take  up  causes  by  parts  in  that  manner: 
and  these  parties  not  asking  a  general  execution  of  the  trusts 
of  the  will  seem  to  me  to  have  no  business  here.     They  might 

ftowB.  have  tried  the  question  of  republication  by  ejectm^it  at  law. 
If  the  Court  had  been  of  opinion,  that  there  was  no  repubHca- 
tion,  then  a  question  of  equity  would  have  arisen.  The  words 
*^  in  that  respect  *'  in  the  prayer  of  the  bill  mean  as  to  that 
estate.  As  to  the  general  prayer,  perhaps  we  have  not  iB 
parties  before  the  Court. 

For  the  Plamtiffs. 
It  was  then  said,  that  all  the  parties  were  before  the  Court; 
and  that  the  pleadings  stated,  that  the  heir  was  in  poasesaoo^ 
499  ]      and  *that  the  trustees  were  carrying  the  trusts  into  execu- 
tion, but  were  prevented  by  this  question. 

Lord  Commissioner  Eyre. 
Then  declare  the  will  well  proved,  and  the  trusts  to  be  cu- 
rled into  execution  with  the  usual  directions ;  and  that  the 
codicil  is  a  repubUcation  of  the  will,  and  that  the  after-pur 
chased  lands  shall  pass,  and  that  all  parties  shall  have  their 
costs :  and  reserve  the  consideration  as  to  the  surplus  of  die 
real  and  personal,  and  subsequent  costs. 

Lord  Commissioner  Wilson. 
Doe  V.  Davyy  Cowp.  158,  was  a  case  pretty  much   of  this 
sort:   there  was  nothing  but  the  words  '^  ratify  and    confim 
the  will,"  and  the  instruments  were  joined  by  a  wafer;  and  it 
was  held  to  be  a  republication. 


Mr.  Mitford  said,  he  should  have  mentioned  that  case, 
but  thought,  it  might  have  been  objected  to,  as  it  was  a 
devise  of  copyhold  lands,  which  are  not  within  the  statute 
of  Eiauds. 
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EARL  OF  UXBRIDGE  v.  BAYLY.  and  mk. 

4Bro.C.C.W. 
gIR  NICHOLAS  BA  YL  Y,  being  seised  in  right  of  his  wife    Three  powers 

Lady  Caroline  Bayly  of  an  undivided  third  part  of  two  ma-  by  settlement, 
nors  and  premises,  and  having  made  no  provision  for  younger  fi"t  to  bus- 
children,  by  indenture  of  17th  April,  1753,  settled  those  undi-  }^^^  and^wife 
Vided  third  parts  to  the  use  of  himself  for  life,  remainder  to  Lady  ^^\  ^  ^  . 
Caroline  for  life,  remainder  to  trustees  to  preserve  contingent  onAAi    econd- 
remainders,  remainder  to  all  and  every  or  any  of  the  children  |y  \^  husband 
of  them,  other  than  an  eldest  or  only  son,  in  such  shares  as  Sir  a\one  to  raise 
Nicholas  and  Lady  Caroline  should  appoint  by  deed  or  writing,  and  appoint 
in  default  of  appointment  as  the  survivor  should  appoint,  in  2000/.  thirdly, 
default  of  such  appointment  to  all,  &c.  other  than  an  eldest  or  *®^  survivor  to 

only  son,  in  tail,  as  tenants  in  common,  with  cross  remainders      .'         ,     ^' 
,  .-  ^    _  pomt  sacb  sam 

m  ♦  tau,  and  in  default  of  such  issue  to  Sir  Nicholas  and  Lady  as  would 

Caroline  in  fee.     By  this    settlement  four  powers  were   re-  t  *^^J^||h  the 
served :  first,  a  power  to  Sir  Nicholas  and  Lady  Caroline  jointly  gum  before 
by  deed  or  writing  to  charge  these  undivided  third  parts  or  any  raised  make 
part  thereof  with  any  sum  not  exceeding  3000/.  with  interest  at  5000/.    The 
5  per  cent,  for  such  persons  and  purpose  as  they  should  think  ^"®  jommg  m 
fit,  or  to  raise  that  sum  by  mortgage  upon  a  term  for  years,  to  JJ^J^^/j^^j^t 

be  void,  or  to  attend  the  inheritance,  when  such  sum  should  ^  \i. 

power  for  the 

be  paid :  secondly,  a  farther  power  to  Sir  Nicholas  alone  by  imghand    he 
deed  or  writing  to  charge  these  undivided  third  parts  with  any  coveDanted  not 
sum  not  exceeding  2000/.  over  and  above  the  3000/.  under  the  to  charge  by 
first  power  with  interest  at  5  per  cent,  for  such  persons  and  the  power  re- 
purpose  as  she  should  think  fit,  or  to  raise  that  sum  by  mort-  ^^^^^^  ^o  him 
gage  in  the  same  manner.    The  third  power  was  to  the  sur-  *'®°®  ^^  ***^ 

vivor  of  Sir  Nicholas  and  Lady  Caroline  to  charire  in  the  same     ,   ^    ^ 

^  ^  whatsoever 

manner  with  such  sum,  as  should,  together  with  what  should  darinip  her  life 

have  and  so  long  as 
said  3000/.  should  remain  unpaid,  without  her  consent.  After  her  death 
he  by  deed-poll  did  charge  with  2000/.  more,  to  be  paid  to  his  executors 
for  debts,  SiC.  and  otherwise  in  performance  of  his  will,  or  as  he  should 
appoint  by  it;  and  died,  leaving  his  second  wife  executrix,^  without  taking 
notice  by  his  will  of  the  charge :  but  the  deed-poU  was  found  uncancelled 
among  his  papers :  the  2000/.  well  charged^  and  went  to  the  executrix 
without  a  special  appointment. 

Charge  well  created  by  settlement,  thopgb  for  a  volunteer,  not  revoked 
by.  general  revocation  of  the  uses  under  a  power  for  the  mere  purpose 
of  partition  of  joint  estate,  and  re-settling  to  the  sa^ie  uses  the  separate 
part  to  be  taken  on  partition. 
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have  been  before  raised  under  the  other  powers,  amount  in  Ae 
whole  to  5000/.  to  be  disposed  of  as  the  survivor  should  think 
fit.  The  fourth  was  to  Sir  Nicholas  and  Lady  Carolime  and 
the  survivor  by  deed  or  writing  to  revoke  all  the  uses  befeie 
limited  of  the  said  undivided  third  parts,  and  to  Ijnpt  them  tD 
trustees  in  fee  in  trust  to  convey  with  the  consent  of  Sir  JVi- 
cholas  and  Lady  Caroline,  or  the  survivor,  either  in  exchange 
for  other  lands,  or  for  the  purpose  of  sale,  and  to  aetde  Ae 
lands  to  be  had  in  exchange  to  the  same  uses*  Soon  after 
making  this  settlement  Su*  Nicholas,  having  occasion  for  Ae 
sum  of  3000/.,  prevailed  upon  Lady  Caroline  to  join  him  is 
raising  that  sum ;  and  the  first  plan  proposed  for  that  purpose 
was,  that  he  should  raise  2000/.  under  his  sole  power^  and 
that  she  should  join  him  in  raising  the  other  1000/*  under  tlie 
joint  power.  This  plan  however  was  relinquished;  and  it  wit 
agreed,  that  the  whole  should  be  raised  under  the  jral 
power;  and  Dayre// advancing  the  money,  the  said  undifidei 
third  parts  were  accordingly  mortgaged  to  him  under  the  joint 
power  for  500  years;  and  upon  Jtdy  1,  1743,  by  indorse- 
ment upon  the  deed  of  settlement  of  the  preceding  AprS, 
reciting,  that  for  the  more  speedy  and  easy  raising  the  warn 
of  3000/.  Lady  Caroline  had  agreed  to  join  Sir  Niehoki 
in  the  execution  of  their  joint  power,  he  covenanted  widi 
the  trustees,  that  he  would  not ''  during  her  life  and  so  long 
^'  as  the  said  3000/.  shall  remain  due,  owing,  and  unpaid, 
*'  charge  the  said  third  parts  and  premises  or  any  pait 
"  thereof,  with  any  sum  whatsoever  by  the  power  reserved  to 
"♦him  alone  by  the  within  written  indenture  or  any  other 
"  power  or  authority  whatsoever  without  the  consent  and 
''  concurrence  of  the  said  Caroline  Bayly  to  be  signified  bj 
*^  writing  under  her  hand  and  seal  first  had  and  obtained  toft 
"  that  purpose."  In  February  1766  Lady  Bayly  died,  leaving 
issue  Lord  Uxbridge  and  several  others.  On  6th  March ^  1767, 
^ir  Nicholas  by  deed  poll,  reciting  the  indenture  oi  April  YI5S, 
and  his  power  to  charge  the  said  undivided  third  parts  widi 
2000/.  did  charge  them  with  that  sum,  with  interest  at  5  per 
cent,  to  be  paid  to  his  executors,  and  applied  to  the  payment 
of  his  debts,  legacies,  and  funeral  expences,  and  otherwise  in 
performance  of  his  will,  or  as  he  should  by  his  will  direct  and 
appoint.  In  January ^  1779,  in  pursuance  of  an  agreement 
with  the  owners  of  the  other  undivided  third  parts  of  these 
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eatktes  tot  a  partition  Sit  Nicholas  Baulu  by  deed  covenanted, 
that  he  atid  Lady  Bayly  had  not  during  her  Ufe  created  any 
dbuu*ge  except  the  mortgage  to  Dayrell^  and  that  since  her 
death  he  had  made  do,  appointment  of  the  premises;  and  he 
revdked  the  several  uses,  and  limited  the  premises  to  trustees 
in  fee  for  the  puqpose  of  making  partition ;  and  then  by  lease 
and  releaite  of  ^th  and  26th  January ^  1779,  to  which  Dayr^// 
was  a  party,  the  partition  was  made.  The  effect  of  that  waS| 
that  the  two  manors  were  conveyed,  subject  only  to  the  mort- 
gage to  Dayrell,  to  such  of  the  uses  of  the  settlement  of  175S 
as  were  then  capable  of  taking  effect ;  and  other  specific  parts 
of  the  premises  were  conveyed  to  the  other  owners  in  lieu  of 
their  respective  third  parts.  Sir  Nicholas,  having  married 
again,  made  his  will  in  1781 ;  and  appointed  his  wife  sole 
executrix  and  residuary  legatee.  After  his  death  the  deed 
poll  was  found  among  his  papers  uncancelled ;  but  no  notice 
wa9  taken  of  it  either  by  the  partition  deeds  or  the  will ;  nor 
did  it  appear  to  have  been  ever  out  of  his  custody,  nor  that  he 
had  communicated  it  to  any  person.  When  this  deed  was  dis- 
covered, the  children  of  Sir  Nicholas  and  Lady  CaroUne  Bayly, 
who  were  entitled  under  the  settlement  of  17£tS  and  the  deed 
of  partition  to  the  lands  allotted  as  the  share  of  Lady  Caroline, 
were  in  treaty  with  Sir  Gilbert  HeathcoU  for  the  sale  of  those 
estKtes;  and  it  was  stipulated,  that  the  money  due  to  Dayrell 
should  be  discharged  out  of  the  purchase-money.  On  disco- 
very of  the  deed  of  1767  the  executrix  claiming  the  dOO(ML 
charged  by  it,  the  purchaser  refused  to  pay  the  whole  pur- 
chaseHtnoney  without  having  the  premises  discharged  from 
that  sum ;  upon  which  by  agreement  2500^  was  laid  out  in 
*  stock  to  indemnify  him  against  that  claim ;  and  the  bill  was 
brought  to  have  the  deed  poll  of  1767  declared  void  and  deH- 
vered  up,  and  that  Lady  £ay/y  should  be  decreed  to  release 
all  her  interest  under  it,  upon  the  ground  that  SrrNicholas  had 
no  right  to  execute  it,  or  if  it  was  originally  good,  that  it  had 
been  revoked,  and  was  not  intended  to  be  an  efiectual  charge. 
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Solicitor  General,  Mr.  Lloyd,  and  Mr.  HoUist,  for  the 
Plaintiffs. 
Upon  the  first  point,  Sii^  Nicholas  Bayly  had  no  power, 
while  the  3000/.  remained  a  charge,  to  make  any  other.    Upon 
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the  effect  of  the  powers  it  is  clear,  he  could  not  charge  W 
yond  SOOO/.  without  the  consent  of  Lady  Bayly.  Their  ito- 
tives,  as  expressed  in  the  instrument,  for  changing  die  mode 
of  raising  the  SOOO/.  shew,  they  did  not  intend,  it  should  be 
attended  with  consequences  different  from  those  of  the  pha 
first  proposed,  as  far  as  it  was  to  affect  those,  who  were  to 
take  the  estate  afterwards.  The  purpose  was  undoubtedly  die 
same.  EUs  agreement  in  consideration  of  her  joining  him  ia 
raising  that  sum  is  expressed  in  his  covenants ;  first,  that  wUch 
was  to  protect  the  younger  children  against  any  fiurtfaer  aet^ 
and  secondly,  that  to  the  trustees  upon  the  partition,  that  he 
had  not  done  any  thing,  by  which  those  third  parts  would  be 
charged,  other  than  as  before  recited,  viz.  the  mortgage  to 
DayrelL  The  true  construction  is,  that  he  neither  would 
during  her  life  create  any  other  charge  without  her  consent, 
nor  after  her  death  so  long  as  the  SOOO/.  should  remain  a 
charge.  If  that  had  been  paid  off,  perhaps  he  might  thai 
have  been  at  liberty  to  charge  with  SOOO/.  She  was  a  par- 
chaser  for  her  younger  children  of  his  power  in  consideratioa 
of  giving  up  1000/.  to  him. 

Upon  the  seQond  point,  he  must  have  meant,  either  that 
this  deed  should  not  operate  at  all,  or  that  it  should  only  if 
the  3000/.  should  be  paid  off  in  his  life.  It  was  always  in  Us 
own  custody.  He  could  cancel  it  at  any  time,  or  say  whether 
it  should  have  effect  by  being  delivered  out  of  his  custody. 
Twelve  years  after  the  execution  of  it  by  deed  under  his  hand 
and  seal  he  either  declares,  that  it  shall  have  no  effect,  or 
does  that,  which  is  tantamount  to  an  effectual  revocation ;  fiir 
having  never  delivered  it  out  of  his  custody,  when  making  tfie 
partition  he  recites,  what  valid  acts  he  had  done,  and  expressly 
says,  that  he  and  she  had  not  in  her  life  made  any  charge 
except  the  mortgage  to  Dayrelly  and  *that  since  her  death 
he  had  not  made  any  appointment  of  the  premises ;  though 
certainly  he  does  not  there  use  the  word  "  charged  He  Bred 
tlu'ee  years  after  that ;  and  it  does  not  appear,  that  he  ever 
communicated  the  deed-poll  to  any  one ;  and  there  are  suf^ 
ficient  assets  without  that  sum. 


Mr.  Hollist  also  ^gucd,  that  the  Court  might  in  this 
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l»  inmany  others  (4£)  substitute  the  word 

in  his  covenant  not  to  make  any  other  charge  without  her 

consent  during  her  life  and  so  long,  &c. 

Lord  Commissioner  Eyre. 
The  real  question  is^  whether  she  was  a  purchaser  of  his 
chance  of  surviving  her,  and  surviving  her  having  a  power  to 
appoint-  to  the  extent  of  5000/.  in  the  whole.  The  true 
reason  for  changing  the  mode  of  raising  the  3000/.  was,  I 
suppose,  that  the  mortgagee  chose  to  have  it  under  one  power 
rather  than  under  two. 
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Attorney  General^  Mr.  Mit/ord,  and  Mr.  Fonblanque,  tot 
the  Defendant. 
^  Lady  Caroline  Bayly  was  not  a  purchaser  for  1000/.  of  his 
power  of  charging  SOOO/.  Under  the  settlement  she  had  an 
estate  for  life  after  his  death.  It  is  material  to  consider  the 
words  thought  to  restrain  him  from  the  exercise  of  that  power 
after  her  death.  The  words  requiring  her  consent  could  have 
no  reference  to  the  time  subsequent  to  that  event.  Upon 
dieir  construction  the  words  *'  during  her  life"*  must  be  ex- 
j^unged.  Those  words  control  all  the  subsequent  part.  The 
substitution  of  '^  or''  for  ^*  oiteT  is  a  very  material  alteration. 
From  her  life  estate  after  his  death  it  was  natural  for  her  to 
flay,  that  if  he  desired  to  raise  that  sum  in  that  particular 
way  for  his  convenience,  it  was  fair  on  her  part  to  see,  that 
the  income  of  the  estate  should  not  be  diminished,  if  by  sur* 
lAving  him  she  should  become  entitled  to  the  rents  and  profits 
during  her  life.  She  therefore  had  an  interest  in  keeping  up 
those  rents,  which  readily  accounts  for  the  introduction  of  the 
expression  "  during  her  Ufer  Then  how  can  the  words  be 
changed  ?  In  all  cases  of  that  kind  the  thing  must  be  in  such 
tL  situation,  that  the  Court  is  forced  to  make  that  construction. 
Id  this  it  will  introduce  an  ambiguity.     The  argument  for 

Plaintiffs 


(42)  In  wills  these  words  are 
sabstituted  for  each  other,  to 
aflbrda  reasonable  constmction ; 
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Plaintifis  is  absurd.  According  to  their  coostnictkm  fas 
might  pay  off  the  3000/.  and  inunediatdy  charge  with  SOOOi* 
but  if  he  does  not  pay  off  that  sum,  he  cannot  charge  wilh 
any  thing.  If  he  had  raised  the  money  according  to  the  fint 
plan,  he  might  after  her  death  have  raised  8000L  more.  The 
Plaintiffi  could  not  recover  at  hm  upon  this  covenaiity  beeuK 
they  were  not  parties  to  it;  and  equity  will  not  fnterfae^ 
where  a  breach  of  coTcnant  does  not  give  an  acdon. 


Lord  Commiswmer  Ey&e. 
Is  there  any  case  of  a  covenant  ¥rith  the  trustees  for  parfiei 
insisting  upon  an  agreement  in  equity,  in  which  the  Court 
has  said,  that,  because  no  action  would  lie  for  them,  there- 
fore the  Court  would  not  enforce  it  ?  This  covenant  is  wilh 
the  trustees  for  her  and  the  children ;  for  they  are  troslecs 
for  the  general  purposes  of  the  settlement. 

For  the  Defisndant. 
The  covenant  here  was  with  a  {^articular  view  to  protect  the 
interest  of  Lady  Bayly ^  not  those  behind.  As  to  hia  intea- 
tion  or  consdousness  that  he  had  no  power  to  do  this,  das 
charge  by  the  terms  of  the  deed  was  not  to  have  operatiaB 
till  bis  death ;  but  was  a  matter,  upon  which  his  will  was  te 
operate ;  which  accounts  for  its  being  found  among  his  papers. 
If  he  had  died  without  a  will  this  charge  could  not  have 
existed,  perhaps  not  if  he  had  not  appointed  an  executor. 
As  to  his  having  sufficient  assets  ¥rithout  that,  the  words 
make  it  a  part  of  his  will;  and  a  gift  to  a  residuary  legatee  or 
making  an  executor  is  a  sufficient  appointment.  The  circuHi- 
stance  of  its  being  found  uncancelled,  when  it  was  to  have 
operation,  must  over-rule  any  silence  in  that  respect.  The  di- 
rection to  pay  to  his  executors  would  alone  make  it  fully  a  part 
of  his  personal  estate :  but  he  proceeds  to  declare  the  trust 
for  the  very  purpose,  for  which  executors  always  take  die 
personal,  viz.  for  debts,  &c.  or  in  such  manner  as  hy  his  vriD 
he  should  appoint ;  that  is,  if  he  chose  to  make  a  specific  dis- 
position of  it,  he  might.  Those  words  do  nothing  more,  than 
the  law  would,  if  he  had  simply  directed  it  to  be  paid  to  his 
executors.  Upon  the  whole  he  stripped  himself  of  this  power 
only  during  the  life  of  the  first  Lady  Bayly ;  and  therefore 
it  belongs  to  the  second  as  his  residuary  legatee. 
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SpHcitor  Generalf  in  reply. 
'What  18  given  to  the  executrix  as  executrix,  is  for  the  pur^ 
|K>8es  of  the  will ;  I  lay  out  of  the  case  therefore  any  question 
npon  that    The  first  question  is,  whether  she  became  a  pur- 
chaser, and  for  the  children  as  well  as  herself,   of  the  non 
exercise  of  this  power,  so  that  he  could  not»  though  she  died, 
charge  this  SOO(ML  because  the  SOOOf*  remained  a  charge.    If 
that  is  decided  against  the  Plaintiffs,  anoth^  question  arises: 
yiz.  whether^  when  the  deed  of  partition  of  1779  is  attended 
tp  with  all  its  effects,  it  was  not  an  extinguishment  of  the 
charge  of  20001.  though  well  created.    If  the   Defendant 
is  right  upon  the  first  poin^    he  could  have  again  charged 
^£t&[  the  extinguishment  with  SOOOl.;  and  if  he  could,  it  is 
according  to  the  true  intent  gone ;  for  had  he  meant  to  give 
it  operation,  he  could  have  revived  it  immediately  after,  and 
did  not«    It  was  competent  to  him  to  enter  into  an  agree* 
ment  with  his  wife  for  valuable  consideration  to  restrain  him- 
fielf  from  the  exercise  of  the  vested  power,  and  also  of  the 
contingent  power  which  might  vest  in  him.    The  argument  is 
Uot  absurd  or  ridiculous ;  for  by  no  act  of  his  own  could  he 
raise  more  than  SOOOL  then  where  is  the  folly  of  supposing, 
that  she  consented  to  enable  him  to  raise  1000/.   upon  the 
terms  of  his  giving  up  those  two  powers?    The  difficulty  of 
the  argument  is  in  permitting  him  to  raise  5000/.  in  the  one 
case,  and  not  pemutting  him  to  raise  SOOOL  in  the  other.    I 
do  not  construe  **  and ".  to  mean  '*  or**:  but  I  say,  the  sense  is, 
that  he  will  not  during  her  life,  and  while  the  SOOOL  remains 
«  charge,  create  any  other.     The  restraint  as  to  any  other 
power  could  mean  nothing  but  the  contingent  power.    The 
deed  of  revocation  expressly  revokes  all  the  uses  limited,  ex- 
cept expressly  the  mortgage  to  IkufreU\  then  did  he  revoke  not 
this  charge,  which  he  had  made  for  Ins  own  benefit,  by  which 
he  would  have  disencumbered  the  tide,  and  might  have  imme* 
diately  exercbed  his  power  as  to  the  SOOOJL  t    It  was  natural 
and  necessary,  that  Dayrett  should  be  a  party  to  the  parti- 
tion; for  his  term  over-rode  the  whole;  and  no  person  would 
have  trusted  to  the  argument,  that  the  power  of  revocation 
would  include  his  estate ;  and  it  is  not  likely,  that  he  would 
join,  unless  he  was  to  have  a  mortgage  of  part  of  the  estate 
when  divided.     I  do  not  admit,  that  the  will  does  in  any  way 
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UxBRiDGB  P^^^sonal  as  his  personal.    If  it  is  gone,  it  has   never  bees 

o.  revived,  and  is.  then  to  be  considered  as  if  never  executed. 
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lA}rd  CammisMioner  Eyre. 
AH  the  points  insisted  upon  at  the  opening  have  been  aignei 
not  with  much  confidence.  But  a  new  point  has  arisen,  is 
to  which,  if  seriously  insisted  on,  we  should  wish  to  heir 
more.  If  this  was  a  charge  for  a  purchaser  for  valuaUe  con- 
sideration, I  take  it  for  granted,  the  circumstances  belonging 
to  this  partition  deed  would  not  have  been  sufficient  to  revoke 
that  charge :  but  the  charge  being  voluntary,  I  suppose,  it  if 
meant,  that  he  ought  to  have  taken  care  when  revoking  die 
deed,  under  which  that  charge  existed,  that  a  provision  shoiiid 
have  been  made  for  that,  or  that  he  should  have  suhstitatedl 
a  new  charge.  Are  there  cases,  in  which  it  has  been  held, 
that  if  a  man  makes  a  voluntary  charge  under  a  power,  wUcb 
gives  him  authority,  and  then  revokes  the  uses  for  the  mere 
purpose  of  a  partition,  such  a  charge  is  revoked?  If  it  standi 
upon  mere  principle,  I  know  how  to  deal  with  it. 

Mr.  Miiford, 
Either  this  instrument  does  not  operate  at  all  to  revoke  the 
charge,  or  if  it  does,  it  must  operate  to  substitute  the  estate 
taken  upon  the  partition  for  the  same  purposes ;  for  it  revokes 
the  uses  of  the  settlement  of  1753 ;  if  by  that  it  revokes  tbb 
appointment,  to  do  so  the  deeds  of  1753  and  1767  must  lie 
taken  for  this  purpose  as  the  same  instrument. 

Lord  Commissioner  Eyre. 
Their  way  of  arguing  it  is,  that  the  uses  of  that  settlement 
were  revoked,  and  afterwards  revived;  but  that  those,  who 
meant  to  act  upon  them,  must  act  upon  them  revived ;  and 
that  the  former  charge  by  the  old  ix)wer  would  not  operate, 
but  there  must  be  a  new  one. 

Solicitor  General. 
Where  a  man  conveys  an  estate,   upon  which    there  is  t 
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charge  for  his  own  benefit,  he  can  never  set  up  that  agauui 
his  grantee. 

r 

• 

Lord  Cammissiofwr  Eyre. 
The  difficulty  is,  that  it  is  a  mere  voluntary  charge,  which 
the  party  himself  put  into  that  predicament,  and  to  which  he 
might  have  put  an  end  by  making  another  charge.    At  pre- 
sent I  am  against  it,  I  confess. 

Lord  Commissioner  Ashhurst. 
As  this  depends  entirely  upon  technical  reasoning,   there 
ought  to  be  some  cases  to  support  it* 

Idord  Commissioner  Eyre. 

We  will  give  our  opinion  now  upon  the  principal  point; 
and  if  it  is  thought,  that  any  thing  can  be  made  of  the  other, 
it  may  be  set  down  for  a  rehearing. 

I  had  no  doubt,  from  the  moment  either  of  these  power» 
was  distinctly  understood,  that  the  true  merits  of  this  case 
upon  the  first  question  lay  in  very  narrow  compass,  and  that 
they  are  distinctly  and  clearly  against  the  Plaintiffs ;  for  here 
are  three  distinct  powers ;  one,  by  which  Sir  Nicholas  and 
Lady  Bayly  might  join  in  the  appointment  of  3000/. ;  anothier, 
by  which  he  was  to  appoint  SOOO/.  at  his  own  will  and  pleasure 
by  a  separate  act ;  a  third,  by  which  the  survivor  of  them 
might  appoint  such  sum,  as  together  with  what  was  before 
appointed  under  the  other  two,  would  make  up  50002.  This 
being  their  situation,  he  in  1753  soon  after  his  marriage  had 
occasion  for  3000/.  and  the  first  idea  was  to  execute  the  sepa- 
rate power,  and  that  she  should  join  him  in  executing  the 
joint  power  to  the  amount  of  1000/.  There  was  a  convenience 
as  to  the  mortgage  in  its  being  by  the  execution  of  one  power 
rather  than  of  two ;  and  therefore,  the  original  object  having 
been  distinctly  stated,  namely,  to  raise  8000/r  in  that  way  first 
proposed,  they  agreed  to  raise  it  under  the  joint  power;  but 
that  was  to  be  considered,  as  between  them,  as  in  truth  what 
the  original  plan  was,  namely,  an  execution  of  the  separate 
power  as  to  2000/.  and  of  the  joint  as  to  1000/i  It  is  true,  aa 
has  been  said  for  the  Plaintiff,  that  if  she  had  driven  a  very 
hard  bargain,  she  might  have  refused  to  consent  to  raise  tibii 
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torn,  wAdM  he  would  abandon  Us  contingimt  mteretut  taidcf 
the  third  power  in  case  of  his  surviving  her;  but  I  dioaU 
require^  that  so  unequal  a  bargain  should  be  expressed  in  the 
clearest  terms.  Instead  of  that  the  hmguagc^  aeooMUng  t9 
the  pkm  and  graannatiad  import  is  dhreetly  the  eoaCtsy. 
Tjhef  weve  in  such  a  situation,  that  he  mi^t  alM>  have  eur- 
daed  his  sepaiate  power;  therefore  care  waa  tsor  be  takMk  U 
confine  him  as  to  that,  the  third  power  not  havmg  ariara^  mi 
that  while  the  circumstances  remained  the  sam^  he  diould  not 
exercise  it.  But  upon  her  death  the  third  power  aroae }  aad 
therefore  his  right  to  make  a  fiEordier  change  to  the  amount  sf 
£0002.  arose.  How  it  is  in  form,  ia  anodier  thiiq; ;  Ae  mA" 
stance  is,  that  at  her  death  he  had  a  right  to  raise  SOOOI.  more. 
Therefore  this  provision  suspended  his  right  tiDt  that  event, 
or  another  event,  which  made  part  of  die  condition,  and  was 
oeoessarBy  connected  with  it,  and  not  to  be  oayaraited  finai 
it  by  substituting  the  word  "  ar^  for  '^oarf**.  Suppose  ikm 
charge  had  been  paid  in  her  Ufcr  there  would  be  no  reasso, 
why  be  should  not  execute  his  separate  power;  but  bef4ne  htf 
death  it  was  already  executed  by  what  was  done.  This  is  aa 
phaa  upon  the  true  construction  of  these  inatrumenta  and 
tiieir  sense,  that  it  ia  the  clearest  case,  I  ever  saw. 

Then  comes  tiii» otiier  point;  which  baa  a  more  fbnnidahk, 
appearance ;  aa  it  is  not  so  intelligible*  How  for  his  conduct 
upon  tiie  partition  diall  be  understood  to  be  a  revocatioa  of 
the  charge,  is  »  question  of  more  difficidty.  Doubtless  tiie 
uses  were  revoked  f  and  the  power,  under  which  tbis  charge 
waa  made ;  but  the  revocation  was  imder  a  power,  given  by 
the  setdement,  the  true  objeet  of  which  was  not  to  destroy 
any  of  tiie  uses,  but  to  shift  them  with  all  their  conaeqfuenoes 
to  the  new  estates,  to  be  purchased  in  consequence  of  die 
revocation;  it  being  merely  for  the  purpose  of  selling  die 
estates  and  buying  others  to  the  same  uses^  or  for  the  pur- 
pose of  a  partition,  but  without  any  intention  to  make  any 
serious  alteration  in  these  uses.  That  being  so,  to  twimfMn 
in  equity,  that  such  revocation,  made  in  acquiring  a  aeparale 
estate  in  the  land  instead  of  an  undivided  third,  ahall  have 
die  effect  of  destroying  every  thing,  which  was  originaBy 
rightly  performed  under  the  original  setdement,  would  be  ts 
disappoint  the  general  purpose  of  that  original  setdement; 

and 
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and  being  no,  it  does  requite  some  strong  rtde,  fbimded  upon         17M. 
a  series  of  authorities^  which  on  account  of  other  cases  if        fTTlf 
would  be  dangerous  to  disturb.    If  there  is  no  such  rule^     UxbridgI 
conmdering  the  meaiung  of  the  original  deed,  and  of  the  v»^ 

subsequent  deed,  having  that  sole  operation  to  convert  "^Tur.. 
the  undivided  third  into  separate  property^  and  to  lay  all 
^Ae  charges  which  were  upon  the  undivided  third  upon  that,  [  *  SCO  ] 
which  was  to  be  taken  in  the  room  of  it,  I  think,  the  uses  and 
the  powers  under  them  ought  to  attach  themsehres  to  the  newly 
acquired  estate,  exactly  as  they  stood  upon  the  original  estate^ 
without  any  alteration  in  the  interest  of  any.  And  then  I 
think,  there  is  no  question  behind;  the  question  as  to  the 
€sSect  of  the  appointment  being  to  the  executors,  and  the  cus- 
tody remaining  in  the  party,  and  the  will  containing  no  parti- 
cular appointment  of  the  benefit  of  this  diarge,  appearing  to 
be  abandoned;  so  as  to  leave  the  case  upon  the  two  questions, 
of  which  I  have  taken  notice.  Therefore  the  ground,  upon 
which  the  PlaintifFs  come  here,  is  misunderstood.  They  have 
no  ground  to  come  here;  and  therefore  the  bill  must  be 
dismissed. 

Lard  Commissioner  Ashhurst. 
Sir  Nicholas  Bayly  could  not  borrow  this  sum  by  his  own 
power;  therefore  he  had  recourse  to  hady  Bayly :  and  she 
agreed  as  the  shorter  method  to  join  him,  for  which  he  entered 
into  stipulations.  No  doubt  at  the  time  she  made  this  con- 
cession, she  had  a  right  to  make  a  provision  for  the  interests 
of  her  children :  but  this  does  not  appear  upon  the  whole  to 
have  been  in  her  contemplation  at  the  time,  but  that  her  life- 
interest,  if  she  should  survive  him,  should  not  be  prejudiced  by 
his  acts;  and  therefore  she  made  him  stipulate,  that  he  would 
not  during  her  life,  and  so  long  as  that  sum  due  upon  mort- 
jgage  should  remain  unpaid,  charge  these  third  parts  with  any 
sum  by  the  power  reserved  to  him  alone  or  any  other  power 
without  her  consent.  This  provision  by  her  was  to  prevent 
her  part,  if  she  should  survive  him,  and  the  estate  should 
thereby  come  into  her  hands,  firom  being  charged  with  any 
other  sum :  but  it  was  never  understood  between  them  to  ex- 
tend in  the  event  of  his  surviving  her  to  prevent  any  greate;r 
charge  to  the  extent  of  the  original  power.    The  manifest 

construction 
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JT92.'         constraction  is^  that  that  was  the  object  in  their'  contemjphtioii; 
^^*^  If  so,  it  follows,  that  he  had  power  upon  her  death  to  rase 

UxBRiDOB     2000/.  for  any  purpose  j  and  he  did  so  by  a  deed,  which  re- 
V.  mained  in  his  custody.    Nothing  arises  upon  that;  because, 

Batlt.  j^  jjg  ^QyQj  meant  it  to  take  effect  till  after  his  death,  there 
was  no  occasion  to  put  it  into  other  custody.  Then  the  re- 
maining question  is,  whether  the  state  of  thnigs  is  altered  by 
any  thing,  that  has  happened  since.  I  think  not,  if  that  charge 
was  once  well  made.  As  to  the  parties  to  that  deed  of  1779, 
[  ^510  ]      all,' that  was  in  contemplation  at  *the  time,  was,  that  tfa«e 

should  be  such  parties  to  it,  as  were  necessary  to  efieetuate 
the  intention;  namely,  all  who  had  any  legal  interest;  theie-' 
fore  DayreU  was  a  necessary  party,  for  he  had  the  legal  estate 
in  him.     But  as  to  this,  it  was  only  an  equitable   charge; 
therefore  it  was  not  necessary  to  join  in  respect  of  it  to  effec- 
tuate the  legal  purpose  in  their  contemplation.    By  that  these 
estates  were  conveyed  to  the  trustees  accordingly ;  and  then 
the  new  estates  were  limited  to  the  same  uses,  to  which  the 
undivided  third  part  was  limited  by  the  original  settlements 
The  word  ^*  charge'*  to  be  sure  is  not  used;  but  the  word 
Act,  done  un-  '^  use "  is.     Whenever  parties  have  power  by  deed  to  do  a 
der  power  ia  a  particular  act,  when  done  under  the  power,  it  is  as  if  incor- 
deed,  is  as  if  porated  in  the  original  deed  when  executed ;  therefore  f  do 
'k^^J^I*      *°  ^'^^  ^^^'  when  the  second  limitation  is  to  the  same  uses   as  the 
.   /  original  deed,  that  this  may  not  be  properly  termed   a  use; 

for  it  is  an  interest  growing  out  of  the  original  power ;  and  it 
^  is  harsh  to  hold  it  revoked,  when  the  revocation  was  only  for 
the  purpose  of  making  a  division  of  the  estate,  and  the  part 
taken  upon  the  division  was  conveyed  to  the  same  uses,  as 
were  the  object  of  the  original  settlement.  To  say,  it  is  a 
revocation  of  any  act  done  upon  the  undivided  estates,  seems 
to  be  a  doctrine  very  nice  and  technical ;  and  I  am  not  willing 
to  consider  it  so,  unless  tied  down  by  decided  cases.  As  none 
have  been  mentioned,  it  is  too  subtle  a  doctrine  for  me. 
Therefore  I  think,  the  deed  of  partition  was  not  a  revocation 
of  any  charge  legally  imposed  prior  to  that.  As  to  the  argu- 
ment that  this  money  was  only  given  for  debts,  legacies,  and 
funeral  expences,  without  saying  more,  there  is  an  executrix 
appointed;  and  she,  particularly  as  she  was  his  wife,  is  en- 
titled to  what  results. 
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Lord  Commissioner  Wilson. 
As  to  the  first  point,  it  was  reasonable,  that,  what  was  a  sole 
power,  should  under  these  circiunstances  become  a  joint  power. 
If  the  money  had  been  raised,  as  was  at  first  proposed,  then 
the  power  of  raising  2000/.  more,   while  both  were  living, 
must  have  had  their  joint  consent.    Then,  when  she  died,  there 
was  an  end  of  |;hat  covenant*     She  had  good  reason  for  de- 
siring to  restrain  him  from  the  exercise  of  any  other  power 
during  her  life  on  account  of  her  estate  for  life,  and  her  contin- 
gent power.  It  was  immaterial  after  her  death,  because  he  would 
then  have  had  the  same  sum  by  the  contingent  power.     It  is 
then  said,  that  under  the  circumstances  he  did  not  intend,  that 
this  instrument  ^  should  have  any  operation.     The  arguments 
urged  for  that  seem  to  have  been  in  a   great  measure  all 
abandoned  except  the  last.    From  the  nature  of  this  deed  it 
must  have  continued  in  his  power ;  and  there  was  no  occasion 
to  refer  to  it  by  his  will ;  for  he  made  an  executrix,  and  that 
declared,  the  executrix  was  to  have  it.     Next  as  to  the  deed 
of  partition,  whether  that  proves  his  intent  to  revoke  this  in- 
strument.    The  general  intent  was  simply  to  change  the  nature 
of  the  property.    That  as  to  the  other  parties,  with  whom 
he  was  dealing,  was  the  only  intent.     These  Plaintiffs  are 
none  of  those  people.     In  these  instruments  there  is  no  inti- 
mation of  an  intent  to  vary  the  circumstances,  in  which  the 
property  then  was,  in  any  other  respect  than  by  changing  it 
to  separate  property ;  therefore  there  can  be  no  impUed  intent 
to  revoke  it.     Then  it  must  be  upon  some  rule  of  law,  if  at  all. 
It  may  be  said,  the  present  claimant  of  this  sum  is  a  volimteer, 
and  therefore  shall  not  come  into  equity  to  have  it  made  good : 
but  this  is  the  case  of  a  Plaintiff  coming  to  set  aside  a  deed, 
not  of  a  volunteer  coming  to  establish  it.     Equity  will  not  set 
it  aside,  where  no  intention  of  the  party  to  do  so  appears, 
merely  because  some  rule  of  law  revoked  it  at  law.      This 
money  in  consciepce  belongs  to  her,  upon  the  supposition 
that  he  did  not  intend  to  revoke  this  gift,  because  it  was  his 
intention  to  give  her  the  money  without  question ;  if  it  had 
not  been  for  this  deed  of  partition,  it  would  have  been  given; 
and  if  that  imports  no  more  than  that  single  thing,  she  is  still 
entitled  to  it. 
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1702*  The  decree  dismissed  so  much  of  the  bill,  as  sought  to  have 

^7^  t  *^®   deed-poll  declared  void    or  fraudulent,   and   to  have  it 

UxBRiDGB  d®^^^®'^^^  "P>  ^^  to  oblige   the  Defendant  to  release  her  in- 

V.  terest  under  it;  but  without  costs;  and  declared  the  2000L 

Bayly.  ^q  y^^  ^^jj  charged  by  it. 

Costs  refased. 


BINFORD  V.  BAWDEN. 


[512] 
1792. 

July  6th. 

Wife  examin-    I^JTONEY  was  devised  to  be  laid  out  in  land  for  a  JiSme 
ed  on  conimis-  cotert  in  tail  with  reversion  to  her  in  fee.     For  the  Pkin- 

sion  apart  from  ^g.  j^  ^^  prayed,  as  according  to   the  usual  course   of  the 

,      ,.  Court  in  these  cases,  that  ^he  should  be  examined  by  com- 

the  disposition  .       . 

of  money  de-  ™ssion,  apart  from   her  husband,  as   to  her  inclinatioD  with 
vised  to  be  laid  ^^g^i'd  to  the  disposition  of  the  money ;  and  that,  if  chose 
oat  in  land  for  to  take  it  in  money,  it  should  be  paid  to  her. 
her  in  tail,  re- 
version to  Lor  i^ard  Commisdoner  Eyre. 

iQ    fee,    wbe-       j^  y  clear,  the  Court  would  do  it  in  case  of  a  person  *m 
.        .  juris  (43).     It  is  equally  clear,  they  would  refuse  it  in  case  of 

ney  or  laid  out  *° 

as   directed.  ^^^  ^®®  post,  Pearson  v.  Lane,    Lord  Catcper,  unless  by  consent 

Vol.  XVII,  101.  Benttm  v.  of  him  in  remainder,  as  io 
Benson,  Short  v.  Wood,  Chaplin  Traffbrd  v.  Boehm,  the  money 
V.  Homer,  IP.  Will,  131,  470,  was  not  paid  to  the  tenant  io 
483.  Edwards  v.  Countess  of  tail,  but  was  laid  out ;  the 
Warwick,  2  P.  Will,  173.  Traf-  tenant  in  toil  in  that  instance 
ford  V.  Boehm,  3  Atk.  440.  having  died  without  sufTeriDg  a 
1  Ves,  176.  2  Bro.  C.  C.  160.  recovery.  This  was  altered 
Lord  King  refused  it  in  Eyre^s  .  by  the  statute  39  &  40  Geo,  III. 
Case,  3  P.  Will,  13,  and  in  c.  66,  authorising  the  Court  on 
Onslow's  Case,  cited  there  (w.) ;  petition  to  order  money,  in 
saying,  a  fine  required  time;  and  trust  to  be  laid  out  in  land  to  be 
he  did  not  see,  why  the  issue  settled,  to  be  paid  to  the  pcr- 
should  not  be  regarded  as  well  son,  who,  as  tenant  In  tail  of 
as  a  remainder-man.  Where  the  land,  could  bar  the  remain- 
there  is  a  remainder  over  after  der  by  a  recovery.  In  executing 
an  estate  tail  in  money  to  be  that  statute  the  Court  takes  care, 
laid  out  in  land,  since  Colwallv,  that  time  sufficient  for  suffering 
Shadwell,  mentioned  1  P.  Will  a  recovery  shall  have  elapsed ; 
471,  485,  and  Wes,  176,  before  qualifying  an  order,  made  in  Va- 
cation, 
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an  infant  (44).    I  want  to  know,  whether  there  is  any  case 
shewing  what  the  Court  does  in  the  case  of  a  finie  covert. 

Mr.  MitfoJui  said,  there  was  no  case  expressly  deciding 
the  point;  but  that  in  Cunningham  v.  Moody ,  1  Ves.  174  (45), 
liordlHardwicke  says,  she  must  come  into  Court  to  consent 
or  be  examined  upon  commission. 

Lord  Commissioner  Eyre. 
Declare,  that  she  is  entitled  to  this  sum  in  the  pleadings 
mentioned ;  and  let  a  commission  be  awarded  to  examine  her 
separate  and  apart  from  her  husband  touching  the  disposition 
of  the  said  sum,  whether  she  will  have  it  laid  out  in  land,  or 
receive  it  in  money ;  and  reserve  all  farther  directions ;  because 
it  will  then  be  necessary,  if  she  elects  to  take  it  in  money,  to 
inquire  whether  she  has  a  settlement  (46). 


17M. 


cation,  with  the  condition,  that 
the  tenant  in  tail  shall  be  living 
on  the  second  day  of  the  ensuing 
Term ;  ascertains,  that  the  title 
and  the  fond  are  clear;  and 
requires  a  petition  by  each 
party :  post,  Lowicn  v.  Lowton^ 
Vol.  y ,  12,  n.  Ex  parte  Bennei 
and  Dolman,  Ex  parte  Sterne, 


Ex  parte  Hodges,  VI,  116, 156, 
676.  Ex  parte  Frith,  VIII,  609. 
Baynes  v.  Baynes,  IX,  462. 
3  Ves.^  Bea.\\. 

(44)  Seehy  v.  Jago,  1  P.  Will 
389. 

(45)  Oldham  v.  Hughes,  2  Ath. 
452.     ^Ath.4A&. 

(46)  Post,  Vol.  II,  38. 


BiNFORD 
V. 

Bawden. 


[  518  ] 
HAMERTON  v.  ROGERS.  ,™- 

July  1th. 
A  BILL  of  foreclosure  was   dismissed  with    costs,   so  far    Bond  not  to 
as  it  sought  to  tack  a  bond  to  a  mortgage  against  ere-  b©  tacked  to 
ditors.  •  mortgage 

against  credi- 

Mr.  Lloyd,  for  the  Plaintiff,  did  not  argue  it ;  and  said,  it  *°"* 
was  determined  by  Lord  Thurhu),  Lowthian  v.  Hasel,  3  Bro.  ^  ® 

C.  C.  162. 

Lord  Commissioner  Eyre  said,  it  was  a  clear  settled  prin^ 
ciple,  that  against  creditors  it  could  not  be  tacked  (47). 

(47)  Jackson  v.  Longford,  2  Ves.  662.  See  post.  Vol.  II,  372, 
in  Jones  v.  Smith.  Adams  v.  Claxton,  VI,  226.  Ex  parte  Knott, 
XI,  609. 
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1702. 
Jufy  Vk.  MASTER  V.  FULLER. 

ABro.  C.  C.  19. 

Agreement  by  T^ULLER  let  a  house  to  MtMster  at  the  rent  of  SOL  per 
wife  withoQt  annum.    After  the  death  of  Mrs.  Mcuter  her  husband 

knowledge  of    £]^  ^j^^  YxSH,  charging  that  by  a  secret  agreement  between 

^?,. .      ,    Fuller  and  her  she  had  paid  him  18/.  per  annum  more  in  re- 
pay additional  nil  ni  1^-  1_ 

rent  out  of  her  ^P^^*  ^^  ^"®  house  out  of  her  separate  property,  which  was 
separate  pro-  ^^^  discovered  till  after  her  death,  and  praying  that  the  De- 
perty  good.       fendant  should  refund,  what  he  had  received  in  respect  of 

it,  and  deliver  up  the  agreement.    There  wa&  no  charge  of 

imposition  upon  the  wife. 

For  the  Plaintiff 
It  was  insisted,  that  this  was  a  fraud  on  tite  husband ;  (or 
though  he  had  no  power  over  this  property,  yet  he  might  rely 
upon  it  so  far  as  to  have  a  reasonable  expectation  of  the  bene- 
fit of  it,  if  he  behaved  well  to  his  wife ;  and  if  he  had  known 
of  this  agreement,  perhaps  he  would  not  have  taken  the  lease. 
It  was  compared  to  the  case  of  marriage  brocage,  &c.  where 
the  security,  if  founded  upon  fraud  against  a  third  person,  is 
void ;  though  there  can  be  no  injury  to  the  person,  who  comes 
[  *514  ]      *  to  complain  of  it,  being  a  party.     Redtnan  v.  Redman  and 

Gale  V.  LifidOf  1  Vem.  348,  475,    and  Neville  v.  Wiliifuon, 
2  Bro.  C.  C.  545,  were  cited. 

Costs  given.  The  bill  was  dismissed  with  costs  without  hearing  the  De- 

fendant (48). 

(48)  As  to  the  absolute  power  of  a  married  woman  over  bar 
separate  property,  see  Pettiplace  v.  OargeB^  ante,  46. 
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1702. 
BLAKE  r.  BUNBURY.  •?*"*  ^*^'  ^ 

JN  1761  Sir  Patrick  Blake,  a  minor,  being  about  to  marry,  ^^"^  ^'  P'^^j 

an  order  was  made,  referring  it  to  the  Master  to  consider,     .  . 

whether  it  was  not  fit,  that  an  appUcation  should  be  made  to  charire  under 

Parliament  to  enable  him  to  make  a  settlement  of  part  of  his  settlement,  be- 

estate  upon  the  eldest  son  of  the  intended  marriage.     Upon  a  ing  also  de?i- 

report  that  such  application  would  be  proper,  an  Act  of  Par-  see  in  strict 

liament  was  obtained.     In  consequence  of   that,    in  1762  a  •©^"ement  of 

settlement  was  made,  reciting  the  order,  report,  and  Act  of    ^    ®*  *  . 

Parliament ;  and  by  that  settlement  Sir  Patrick  Blake  for  the  ..       .  .     , 

...  .  .       *'»  po^  ^o  ®l®c- 

considerations  therein  mentioned,  and  for  making  a  provision  ^^^^ 

for  the  eldest  son,  granted  to  trustees  and  their  heirs  a  clear  Tenant  for  life 

rent-charge  of  2000/.  jper  annum  upon  his  estate  in  the  island  let  into  posses- 

of  St.  ChristoplierSy  payable  half-yearly  out  of  all  and  singular  •i®'*  ^^  ®®"*" 

the  lands,  tenements,  messuages,  hereditaments,  plantations,  »®"^  *""  g'^^^^gf 

negroes,  coppers,  mills,  and  all  other  utensils  whatsoever,  in    ,        j      v  J 

charges  pav- 
trust  for  the  first  son  of  the  intended  marriage  in  tail  male,  ^yj^^  ^^^  ^^ 

remainder  to  the  second  and  other  sons  in  the  same  manner,  rents  and  pro« 

remainder  to  himself  in  fee,  with  power  to  distrain ;  the  first  fits,  and  to 

payment  to  be  made  upon  the  Michaelmas-HisLy  next  aftfer  the  keep  down  in- 

death  of  Sir  Patrick  JBlake.   To  secure  this  rent-charge  a  term  t®*^®*^  ®f  ^^® 

of  2000  years  Avas  vested  in  other  trustees  upon  trust  to  per-  "°" 

nut  Sir  Patrick  Blake  to  receive  the  rents.     There  was  a  pro-        ,    , 

'^        gent  charges* 

viso,  that  the  rent-charge  should  cease,  if  Sir  Patrick  Blake 
should  settle  lands  of  equal  value  in  Great  Britain  upon  the 
persons,  to  whom  it  was  limited.  By  this  settlement  there 
was  also  a  charge  pf  20,000/.  for  the  younger  chUdren  after 
the  death  of  their  mother.  That  sum  was  invested  in  stock ; 
which  was  afterwards  sold ;  and  the  money  lent  to  Sir  Patrick 
Blake  upon  mortgage  of  his  estate  in  Suffolk.  There  ♦were  [  ♦SIS  ] 
also  provisions  for  the  jointure  of  the  intended  wife,  and  for 
some  other  purposes ;  but  they  were  not  material  otherwise 
than  as  opposed  to  the  argument,  that  the  object  of  this 
settlement  was  to  make  a  provision  for  the  eldest  son.  In 
1784  Sir  Patrick  Blake  devised  all  his  real  estates  in  St.  Chris- 
topher's and  Great  Britain  to  trustees  in  fee  upon  trust,  as 
soon  as  conveniently  might  be  after  liis  decease,  to  convey 
those  estates  for  a  tertn  of  500  years,  (uid,  subject  to  that  tern), 

to 
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1792.         to  the  use  of  his  eldest  son  in  strict  settlement,  remainder  in 
the  same  manner  to  his  second  and  other  sons,  and  to  his 
daughters,  successively,  with  other  remainders  over,  the  last 
BuNBURY.     to  his  own  right  heirs;  with  directions,  that  all  persons,  who 

were  to  take,  should  take  the  name  of  Blake.    The  trusts  of 
the  term  were,  that  the  .trustees  should  with  the  rents  and 
profits,  or  by  sale  or  mortgage  of  all  or  part,  or  by  such  other 
ways  and  means  as  they  should  think  proper,  raise  so  much 
as  together  with  the  personal  estate  therein  mentioned  should 
pay  certain  annuities  and  legacies,  some  of  which  were  con- 
tingent ;  and  upon  farther  trust  out  of  the  growing  rents  and 
profits  to  pay  certain  other  bequests.      Besides   the    usual 
powers  of  leasing  a  power  was  given  to  all  the  tenants  for 
life  in  succession  to  settle  upon  any  wife  by  way  of  jointure  a 
sum  not  exceeding  1500/.  per  annum^  and  to  raise  15,000/.  for 
younger  children.     There  was  a  direction    to    the  trustees 
during  the  minority  of  such  of  his  said  sons  as  should  be 
entitled  to  the  freehold  of  his  said  estates,  to  pay  out  of  the 
rents  and  profits  any  sum  not  exceeding  800/.  per  annum  for 
the  maintenance  and  education  of  such  son  and  sons  respec- 
tively;   and  that  all  the  surplus  of  the  said  rents,   issues, 
profits,  and  produce,  should  be  made  to  accumulate  for  an- 
swering the  purposes  of  the  will.     He  gave  all  the  negroes, 
stock,  and  personal  property,  in  St.  C/iristophers  upon  the 
same  trusts,  or  as  near  as  the  law  of  the  island  and  the  nature 
of  the  property  would  admit.     He  then  gave  all  his  real  and 
personal  estate  in  the  island  of  Montserrai  to  his  eldest  son  in 
fee,  subject  to  a  term  of  500  years  in  trust  out  of  the  rents  and 
profits,  or  by  sale  or  mortgage,  to  raise  7000/.  for  his  second 
son  James  Henry  Blake  at  21,  but  to  sink  into  the  estate  upon 
his  death  under  that  age.     He  also  gave  his  house  in  Port- 
land-place to  his  eldest  ^on :  but  if  he  should  not  choose  to 
live  in  it,  the  trustees  were  directed  to  let  it,  and  pay  him  the 
rent;  and  he  made  his  eldest  son  residuary  legatee:  '^  and  I 
*'  do  hereby  ratify  and  confirm   the  settlement,  whereby  my 
*'  younger  childiren  James  Henri/  Blake  and  Annabella  my 
[  *  516  ]      "  *  daughter  by  my  former  wife  are  entitled  to  20,000/.  in  equal 
*^  portions,  so  far  as  the  same  relates  to  my  said  children." 

The  original  bill  was  brought  by  Sir  Patrick  Blake,    the 
eldest  son  of  the  testator,  as  devisee.     The  cause  came  on  for 

farther 
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farther  directions  upon  the  report  of  the  Masteri  stating  the 
accounts,  and  upon  a  supplemental  bill,  occasioned  by  the 
subsequent  discovery  of  the  rent-charge  under  the  settlement ; 
by  which  was  introduced  the  principal  question,  whether  the 
Plaintiff  must  elect  to  take  the  rent-charge  luider  the  settle- 
ment, or  the  estates  under  the  will. 

The  other  question  was,  whether  he  should  be  let  into 
possession  upon  giving  security  to  pay  the  sums  payable  out 
of  the  growing  rents  and  profits,  which  were  inconsiderable, 
and  to  keep  down  the  interest  of  the  fund  to  answer  the 
contingent  legacies  (4d).  It  appeared  from  the  report,  that 
there  was  a  deficiency  of  personal  property,  but  that  the 
charges  upon  the  estate  were  very  inconsiderable  in  respect 
of  its  value. 


1792. 


Blake 


Solicitor  General  and  Mr.  Graham^  for  the  Plaintiff. 
As  to  the  election,  it  is  a  clear  maxim  in  this  Court,  that 
where  a  party  takes  a  benefit  under  a  will,  and  claims  by 
a  paramount  title  any  interest  whatsoever,  of  which  that  will 
otherwise  disposes,  he  must  not  disturb  the  disposition  of 
the  will;  or  must  make  good  the  deficiency,  he  occasions. 
But  it  must  always  appear  by  express  words,  or  by  neces- 
sary impUcation  from  the  inconsistency  of  the  two  interests, 
that  the  testator  means  to  dispose  of  that  subject,  to  which 
the  party  lays  claim  by  paramount  title ;  Noys  v.  MordautU, 
2  Fern.  581.  StrecUfield  v.  Streatficld,  Forr.  176.  In  the 
latter  case  Lord  Talbot  states  the  principle ;  that,  where  the 
testator  does  an  act,  by  which  he  asserts  an  ownership,  or 
disposes  clearly,  there  the  party  is  put  to  his  election.  This 
is  not  that  sort  of  case ;  for  it  is  clear,  there  are  no  words 
disposing  of  this  particular  interest,  claimed  by  the  Plaintiff 
paramount  the  will ;  nor  can  the  general  words  pass  it.  A 
general  disposition  of  all  rents  and  profits  would  not  pass 
this  annuity;  for  the  meaning  must  be  taken  to  be  those 
rents  and  profit3,  to  which  he  was  entitled.  By  the  very  same 
*  instrument  there  was  an  annuity  to  the  wife  and  other 
charges,  which  he  certainly  did  not  mean  to  touch.  If  the 
Plaintiff  may  be  kept  out  of  possession,  which  will  be  pressed, 

that 

(49)  The  Lord  Chancellor  re-     before  the  accounts  were  taken : 
fused  to  let  him  into  possession    ante,  194. 
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793.  that  is  strong  to  shew/  no  election  was  intjended.  The  only 
circumstances  for  raising  election  are  the  provision  in  the  will 
for  maintenance,  and  the  confirmation  of  the  settlement  as  to 

BURT,  the  provision  for  the  ]K>unger  children,  contained  in  it.  Per- 
haps it  is  enough  to  say  as  to  the  first,  that  it  might  natoraDj 
have  escaped  the  testator,  that  this  annuity  was  to  take  pbee 
immediately  after  his  death :  he  might  have  concluded^  'H  was 
not  to  commence  till  21.  As  to  the  partial  confirmation  of  the 
settlement  it  is  too  much  to  say,  that  therefore  he  meant  to 
disaffirm  it  as  to  the  rest.  It  is  decisive,  that  he  had  it  in 
contemplation;  and  then  the  circumstance  of  not  disaffirming 
it  is  strong  to  shew,  he  did  not  mean  to  extinguish  it.  But 
there  is  a  peculiar  reason  for  the  difference;  for^  as  the 
daughter  was  put  into  the  intail  next  to  the  sons,  and  as  he 
had  given  her  a  large  legacy,  those  dispositions  would  un- 
doubtedly have  been  a  satisfaction ;  and  it  must  be  supposed, 
that  he  made  his  will  with  the  best  advice.  There  are  three 
cases  in  Ambler^  in  which  a  widow  was  compelled  to  elect  to 
take  either  her  dower,  or  an  annuity  charged  upon  the  estate 
of  her  husband  by  his  will;  vis.  Arnold  v.  Kempsiead,  466; 
ViUareal  v.  Lard  Gahoay^  682 ;  and  Jones  v.  CoUier^  7S0  (  50); 
but  Foster  v.  Cook,  3  Bro,  C.  C,  347,  is  a  case  directly  con- 
trary to  these ;  for  Lord  Thurlow  there  thought,  there  was  no 
inconsistency  in  her  taking  both  the  annuity  and  dower :  his 
words  are  "  from  the  testator's  having  given  all  he  has  I 
^'  am  to  collect,  that  he  has  given  what  he  has  not  :"*  and 
that  case  was  much  argued,  and  all  the  authorities  were 
cited  (51), 

Upon  the  second  point,  on  the  face  of  the  will  this  term  is 
not  to  be  so  paramount  to  all  the  limitations  as  to  extend 
down  to  the  last  payment  to  the  annuitants  under  age:  if  it  is, 
the  Plaintiff  may  be  kept,  as  he  has  been  ever  since  his  father's 
death ;  which  could  not  be  the  intention.  It  is  in  the  nature 
of  a  security  only  according  to  the  usual  purpose  in  interposing 
a  term  for  younger  children,  &c. ;  but  it  was  not  intended,  that 
the  trustees  should  really  be  in  possession.  That  would  de- 
feat 
(50)  Wake  v.  Wake,  ante,  335.  the  claims  must  be  inconststeDt 
3  Bro.  a  C.  255.  Post,  French  v.  Davies,  Vol.  II. 

\5I)  To  compel  her  to  elect    572.  Strakanr.  Sutton,  111,  ^-W. 
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feat  the  other  provisions  of  the  will.     The  Plaintiff  has  no  1792. 

power  to  make  a  jointure  or  a  provision  for  younger  ehildreni        -u^"^^ 
till  he  is  in  possession ;  and  he  is  married :  nor  can  he  let  a  ^^ 

lease;  though  it  is  admitted,  he  must  have  the  estate  some  Bunburt. 
time  or  other.  The  fair  way  of  considering  it  is  to  look  .to  the 
purpose  intended  to  be  effected,  namely,  what  would  b^  most 
convenient  for  the  purposes  of  the  will  and  the  enjoyment  of 
hia  son.  Some  of  the  charges  are  directed  to  come  excluaively 
out  of  the  rents  and  profits,  and  particularly  the  maintenance; 
which  is  perfectly  consonant  to  the  idea,  that  they  might  be 
applied  in  that  way  till  his  son  should  be  of  age.  But  with 
regard  to  the  ulterior  and  heavy  charges  he  gave  a  latitude  to 
the  trustees ;  which  undoubtedly  belongs  to  the  Court ;  who 
may  do  it  either  by  sale  or  mortgage,  or  under  the  words  "  by 
^'  other  ways  and  means,  &c."  may  appoint  a  receiver  or  con- 
signee to  give  security  to  keep  sufficient  in  his  hands  to  answer 
these  charges.  He  must  have  meant,  that  his  son  should 
take  at  ^1  ;  which  is  the  age  he  has  appointed  for  some  of 
the  legacies  to  be  paid.  If  he  pays  the  legacies  payable  out 
of  the  rents  and  profits,  which  are  very  small,  and  undertakes 
to  keep  down  the  interest  of  the  fund,  which  may  constitute 
future  legacies,  and  liberty  is  given,  if  he  does  not  keep  down 
that  interest,  to  apply  for  a  receiver,  that  brings  it  to  the 
ordinary  case,  in  which  the  Court  will  not  keep  a  person  out 
of  possession. 


The  Counsel  for  the  younger  children,  who  were  to  take  in      June  23d» 
remainder  under  the  will,  not  being  instructed  to  argue  the 
case  for  them,  the  Court  expressed  a  wish  to  have  it  at'gued 
for  them ;  and  it  stood  over  for  that  purpose, 

Mr.  Mansfieldf  and  Mr.  Preston,  for  the  younger  chil-  Ju!y  6tk. 
dren. 
The  estates  under  the  will  were  the  only  provision  intended 
for  the  eldest  son  by  the  testator;  who  had  no  conception,  that 
he  was  to  be  tenant  in  tail  of  this  rent  issuing  out  of  the  princi* 
pal  estate,  of  which  rent  tie  might  suffer  a  recovery,  and  make 
it  a  perpetual  burthen  upon  this  very  estate,  which  was  settled 
by  the  will.  The  testator  did  to  a  certain  extent  recollect  the 
settlement :  but  whether  he  did  or  did  not,  the  Plaintiff  cannot 

have 
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have  bodi;  ^  it  is  apparent,  that  he  was  not  intended  to  have 
more  than  what  was  given  him  by  the  wilL  Noys  y.  illar- 
dauntf  Streatfieldv.  Streatfield,  and  the  cases  from  Atnbler,  esta- 
bUsh  this;  that  a  person,  taking  under  a  will,  must  assent  to  the 
whole^  and  not  say  the  part,  which  is  in  his  &vour,  shall  prerailt 
•  and^at,  which  is  against  him,  shall  be  defeated*  It  is  im- 
probable, that  with  such  a  peculiar  view  of  settling  this  estate 
the  testator  meant  to  continue  this  charge  upon  it,  and,  mc^tt- 
ing  that,  took  no  notice  of  it  in  his  will ;  particularly  as  he  ex- 
pressly confirmed  another  part  of  the  settlement.  He  would 
have  confirmed  it  as  to  this  rent-charge  also,  if  he  intended 
that  to  remain.  The  term  of  500  years,  which  is  die  fint 
limitation  in  the  will,  is  to  take  effect  immediately  on  the  deaA 
of  the  testator,  and  for  immediate  purposes,  namely,  to  pay 
annuities  and  legacies.  How  is  it  possible  to  reconcile  that 
with  the  supposition  of  a  term  of  2000  years,  under  which  die 
legal  estate  was  standing  out  in  trustees  of  that  term  under 
the  settlement?  The  first  tenant  for  life  according  to  that 
construction  will  have  a  right  to  charge  to  the  amount  of  SSOQL 
per  annum,  viz.  2000/.  in  respect  of  the  annuity,  and  1500L 
for  jointure.  What  necessity  was  there  to  give  him  a  pow» 
to  jointure  and  to  raise  15,000/.  for  younger  children,  if  he 
was  to  have  the  rent-charge  in  tail,  of  which  he  might  make 
himself  tenant  in  fee,  and  provide  for  them  out  of  "it  ?  Those 
powers  belong  equally  to  every  tenant  for  life  in  succession ; 
yet  every  other  tenant  for  life  will  be  in  a  very  different  situa- 
tion from  the  first,  if  that  charge  is  to  continue.  Then  is  it 
possible,  that  he  could  give  800/.  per  annum,  to  be  paid  out  of 
that  estate  he  was  so  anxiously  settling  and  preserving  in  his 
family  for  the  maintenance  of  one,  who  immediately  upon  his 
death  was  to  be  in  possession  of  2000/.  per  annum?  When 
immediately  after  giving  that  he  directed  the  surplus  of  the 
rents  and  profits  to  accumulate,  did  he  forget,  that  2000/.  per 
annum  of  those  rents  could  not  accumulate  ?  They  cannot  be 
so  applied,  if  they  are  to  accumulate ;  and  that  excludes  tbe 
argument,  or  rather  the  verbal  quibble,  which  is  always  used 
in  these  cases ;  as  where  in  the  cases  upon  dower  the  testator 
devises  his  estate  to  trustees,  it  is  said  "  his  estate  '*  is  only, 
what  remains  after  dower  is  satisfied ;  and  therefore  he  does 
not  mean  to  give  the  whole  estate  including  dower :  but  here 

that 
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that  is  excluded,  because  it  is  expressly  limited  to  trustees  for 
500  years,  and  it  is  expressly  said,  how  800/.  per  annum  of 
the  rents  is  to  be  appUed ;  and  that  is  not  in  payment  of  this 
rent-charge.      Some  argument,  though  slighter,   arises  from 
the  gift  of  the  Montserrat  estate.    He  meant  to  perpetuate  the 
estate  in  St.  Christopher's.    If  he  supposed  this  rent^^harge  to 
exist,  he  would,  instead  of  giving  the  Alontserrat  estate  abso- 
lutely, have  burthened  with  this  charge  that  estate,  which  he 
did  not  think  of  consequence  enough  to  *  be  settled.    The      [  *  520  ] 
point  as  to  dower  was  with  difficulty  got  over  in  this  Court  on 
account  of  the  rule  of  law,  that  there  could  be  no  compen- 
sation for  dower,  which  occasioned  very  strong  cases,  in  which 
this  Court  refused  to  bar  the  wife  of  dower.     The  first  was 
'Lawrence  s.  Lawrence^  2Vem.  365,    \  Eq.  Ca.  Ab.  218,  in 
which  the  House  of  Lords  adopted  the  opinion  of  Lord  Keeper 
Wright;  who  differed  from  Lord  Soincrs.    In  that  they  pro- 
ceeded upon  the  ground,  not  of  misappUcation  of  the  principle 
by  the  latter,  but  that  there  was  not  enough  in  the  will  to  infer 
an  intention,  that  the  wife  should  not  have  both.     Foster  v. 
Cook  did  not  shake  the  preceding  cases ;  nor  was  it  argued : 
but  the  Lord  Cliancelior  decided  in  favour  of  the  widow  simply 
upon  this ;  that  he  did  not  think,  tliere  was  any  thing  upon 
the  face  of  the  will,  from  which  he  could  collect  an  intention, 
that  the  widow  should  not  have  her  dower.     It  was  an  ami- 
cable cause,  and  decided  without  argument.     Upon  looking 
over  that  will  there  is  considerable  reason  to  think,  that  the 
testator  could  not  mean  her  to  have  her  dower ;  though  the 
Lord  Chancellor  thought  it  very  clear.     The  testator  gave  all 
his  real  and  personal  estates  upon  trust.    It  is  not  likely,  that 
he  meant,  she  should  have  a  tliird  of  what  he  gave  to  the  trus-^ 
tees  by  the  word  "  a/i"    However  the  decision  did  not  go  to 
overturn  the  other  cases ;  but  upon  this  only,  that  there  was 
not  enough  in  the  will  to  deprive  her  of  her  dower.   In  Warren 
V.  Warren^  1  Bro.  C.  C.  305,  the  judgment  turned  upon  cir- 
cumstances applying  strongly  in  this  case ;  the  testator  having 
given  2000/.  each  to  his  younger  children,  and  a  provision  for 
maintenance.     This  settlement  by  Sir  Patrick  Blake  was  only 
substituted  for  a  future  settlement,  to  be  made,  when  he  should 
be  of  age. 

Upon  the  other  point  the  devisees  in  remainder  have  no 
pbjection  to  let  the  Plaintiff  into  possession. 
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1702.  Solicitor  General^  in  reply. 

The  principle,  upon  which  the  Court  acts,  is  dear;  that  any 
person  has  the  power  of  disposing  of  the  property  of  another 

BuNBURT*    person,  if  he  chooses  to  propose  a  case  of  election.  From  Nmp 

y.  Mordauntf  and  perhaps  earlier,  it  has  been  dear,  that  wheie 
a  person  manifests  an  intention  to  dispose  of  the  property  of 
hid  devisee,  the  latter  cannot  take  under  the  will,  and  also  dii* 
appoint  it.  Howerer  this  case  of  election  must  not  depend 
upon  mere  conjecture ;  but  there  must  be  in  the  language  of 
the  will  either  declaration  plain,  or  a  manifest  intent  to  propose 

[  *521  ]  *  election.  It  is  like  the  cases  of  execution  of  powers  by  wiD; 
in  which  the  testator  need  not  recite  die  power ;  but  must 
name  the  subject,  over  which  he  has  power;  and  shewly 
declaration  plain  or  manifest  intention,  that  he  does  mean  to 
execute.  Those  cases  are  analogous  to  these ;  for  diese  are 
cases,  in  which  there  is  an  exercise  of  power  over  another 
person's  property.  The  interests  of  the  parties  under  dni 
settlement  are  extremely  singular.  Its  professed  object  is  to 
make  a  provision  for  the  eldest  son ;  but  it  is  remarkable,  if 
that  was  the  intent  of  the  settlement,  that  it  should  go  so 
much  farther ;  giving  remainders  to  the  second  and"  odier 
sons ;  therefore  it  is  a  case  of  election  with  reference  to  then, 
if  to  the  first.  Jts  professed  object  therefore  will  not  wdgh 
much.  If  this  is  sufficient  to  put  him  to  election,  why  would 
it  not,  if  he  was  a  mortgagee  ?  Could  it  be  said  that  in  case, 
that  the  testator^meant  to  extinguish  the  mortgage  ?  If  not  is 
case  of  a  mortgage,  why  in  case  of  a  rent-charge  ?  Primd 
Jade  the  expression  ''  all  my  real  eslaie*^  does  not  imply  a 
rent^harge  more  than  a  mortgage,  or  a  rent-charge  belonging 
to  any  other  person  than  the  devisee ;  though  I  agree,  it  b 
more  probable,  that,  where  the  devise  is  to  the  person  having 
such  interest,  it  is  meant  to  include  that  interest,  than  where 
it  is  to  a  stranger.  But  it  is  not  of  itself  sufficient  to  destroy 
the  interest  in  the  devisee.  The  maintenance  is  for  the  eldest 
son  for  the  time  being,  and  is  not  800/.  per  ann.  absolutely,  but 
such  sum  not,  exceeding  that,  as  the  trustees  shall  think  ne- 
cessary ;  therefore  if  the  eldest  son  has  the  property,  the  trus- 
tees must  be  governed  by  that.  An  intention  to  keep  together 
the  estate  at  SL  Christopher's  does  not  appear.  If  that  wtf 
the  intent,  why  give  in  fee  the  Montserrat  estate,  which  was 

fully 
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fiilly  sufficient  for  his  education ;  and  why  throw  the  legacies  1702. 

and  all  the  other  charges  upon  the  estate  at  Si.  Christophers^ 
and  lay  only  that  single  charge  of  7000/.  upon  the  other  ?  As  to 
the  confirmation  of  part  of  the  settlement,  that  is  an  answer 
to  the  argument,  that  he  forgot  having  made  the  settlement. 
The  inference  from  a  partial  confirmation  is  but  conjecture  at 
best:  but  in  this  instance  there  is  good  reason  for  it.     The 
doctrine  of  the  Court  in  cases  of  satisfaction  is,  that,  where 
there  are  provisions  for  younger  children  out  of  estates  settled 
upon  the  eldest  son  and  £Eunily,  the  Court  says,  the  father 
is  a  purchaser  for  the  family,  and,  though  the  provisions  for 
the  younger  children  do  not  square  in  Uttle  circumstances, 
infers,    that  the  father  intends  a  satisfaction,  where  that  is 
for  the  benefit  of  the  eldest  son,  the  heir  of  the  family.    That 
is  the  ♦whole  efiect  of  Warren y.  Warren;  which  is  a  case      [  •522  ] 
of  satisfaction,  not  of  election.    The  portions  for  the  younger 
children  are  not  to  arise  till  after  the  death  of  their  mother; 
therefore  he  may  be  supposed  to  say,  he  gives  this  immediate 
provision ;  and  does  not  mean  to  prejudice  that,  they  would 
take  at  her  death.     It  assumes  the  question  to  say,  that,  as 
the  surplus  of  the  rents  is  to  accumulate,  this  annuity  must 
therefore  be  included.      Perhaps  the    testator  would    have 
sud,  the   Plaintiff  should  not  have  both :   but  that  is  not 
enough  to  induce  the  Court  to  destroy  a  clear  legal  interest, 
out  of  which  a  man  is  not  to  be  spelt  and  conjectured.    In 
Andrews  v.    Emmot^  2Bro.  C.  C  297,   Lord  Kenyan,  then 
Master  of  the  Rolls,  thought,  he  could  not  look  dehors  the 
will ;  and  that  the  words  '^  my  personal,  estate"*  were  not 
sufficient  to  pass  property,   over  which  the  testator  had  a 
power  of  disposition  (52);  and  the  Lord  Chancellor  was  of 
the  same  opinion,  and  thought,  that  the  words  "  my  real  es* 
''  toto"  or  '^  my  personal  estate''  will  not  pass  property,  over 
which  the  testator  has  a  power  of  disposition ;   though  an 
attempt  to  dispose  of  it  would  have  made  it  assets.    A  good 
account  of  most  of  the  cases  upon  dower  in  Ambler  may  he 
found  in  1  Bro.  C.  C.  the  note  292,  to  Pearson  v.  Pearson* 
Upon  that  case  with  great  submission  to  the  opinion  of  Lord 
Loughborough  I  say,  that  the  value  of  the  estate  could  not  be 
proved  dehors  the  will.    In  Pitt  v.  Snowden,  before  Lord  Hard-- 

wicke, 
(52)  Holmes  v.  Cogkitt,  post.  Vol.  VIH,  409. 
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wickef  notwithstanding  the  annuity  was  given  out  of  free- 
hold messuages  described,  with  a  clause  of  entry  and  distress, 
and  the  freehold  was  given,  subject  to  the  annuity  to  the 
very  woman,  who  was  to  have  dower,  yet  both  passed.  In 
Arnold  v.  Kempstead  Lord  Norihingtan  did  go  against  that 
decision;  and  was  followed  by  Lord  Camden  in  ViUareal  v. 
Lord  Galway :  but  in  Foster  v.  Cook^  Lord  Tktirlow  di£kn 
from  them ;  and  follows  Lord  Hardwicke.  It  was  once  the 
law  in  this  country,  that  a  man  could  not  dispose  of  a  given 
portion  of  his  personal  property  from  his  wife ;  and  now  in 
Scotland  the  wife  has  one-third  of  the  personal  property. 
Could  it  be  said,  that  the  husband,  because  he  gave  all  his 
personal  estate,  meant  to  bar  that  without  express  declaration? 
The  principle  of  the  Court  is  said  to  be,  to  make  a  Gbenl 
construction  of  wills :  but  it  is  acting  against  the  testator, 
instead  of  for  him,  to  pick  out  of  loose  sajdngs  what  he 
might  have  clearly  expressed,  if  he  pleased.  Lord  CtMrndeii 
assertion  in  Ambler^  683,  that  the  trustees  by  allowmg  die 
claim  of  dower  would  not  be  in  possession  of  the  whole,  takes 
*the  question  for  granted ;  and  the  reasons  there  do  not  prove 
the  claims  inconsistent. 


Lord  Commissioner  Eyre. 
The  materials  for  the  decision  are  to  be  collected  from  die 
will  itself;  the  principle  being  established  by  the  cases;  bnt 
in  respect  of  the  great  value  of  the  question,  and  the  im« 
portance  to  the  parties,  and  the  broken  manner,  in  which  it 
has  been  brought  forward,  we  will  take  a  little  time  to  con- 
sider of  the  decision. 


Jti/ylO/A.  Lord  Commissioner  Etre,  after  stating  the   case  deE- 

vered  the  opinion  of  the  Court 
The  question  is,  whether  the  Plaintiff  is  entitled  to  the 
rent-charge  under  the  settlement,  and  also  to  the  estate  sub- 
ject to  it,  and  the  other  benefits  under  the  will,  or  whether  he 

Devisee  can-    must  make  his  election.     It  is  the  settled  doctrine  of  a  Court 
not  disappoiDt  gf 

the  will,  even 

if  it  disposes  of  his  property ;  but  mast  either  convey  according  to  the 
devise  or  renounce  the  benefit  of  it  pro  tanto :  so  if  he  is  an  incumbrancer 
upon  estate  directed  by  the  will  to  go  free  from  incumbrance,  he  must  elect : 
but  the  intent  must  appear  by  declaration  plain  or  necessary  inference. 


CASES  IN  CHANCERY. 


523 


of  Equity,  and  agreed  on  all  sides,  that  no  man  shall  be 
allowed  to  disappoint  a  will,  under  which  he  takes  a  benefit. 
To  put  the  strongest  instance  at  once,  if  a  man  takes  upon 
himself  to  devise  to  B.  lands,  to  which  he  has  no  colour  of 
title,  and  which  are  in  the  possession,  or  are  the  inheritance, 
of  ^.  to  whom  some  part  of  the  testator's  estate,  real  or  per- 
sonal, is  also  devised,  A.  must  either  renounce  to  the  extent 
of  his  own  estate  (53)  the  estate  devised,  or  must  convey  his 

own 
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(63)  The  language  here  used, 
and  that  of  Lord  Alvaukif  and 
Lord  Chief  Justice  De  Grey,  post. 
Vol.  II,  372, 560,  led  to  the  con- 
dasiou  in  the  note,  ^II1«  171, 
that  the  priaciple  of  election 
seems  to  be  compensation ;  not 
forfeiture,  as  in  the  case  of  ex- 
press condition.  It  is  singular, 
that  a  distiuctioD,  so  clearly  re- 
sulting from  the  diflferent  lan- 
guage, in  which  this  doctrine  is 
stated,  (see  post,  Vol.  Ill,  385) 
has  not  been  noticed  in  any  other 
instance  until  the  late  cases, 
TibbiU  V.  Tibbits  and  Green  v. 
Green,  post,  XIX,  656,  665. 
2  Mer.  H6 ;  when  the  general 
question,  being  distinctly  raised, 
appeared  to  the  Lord  Chancellor 
involved  in  so  much  doubt  as  to 
require  a  search  of  precedents ; 
and  the  consideration  the  subject 
then  received  has  produced  no 
farther  decision  than  that  a  party, 
claiming  under  a  marriage  set- 
tlement, and  also  by  a  paramount 
title  under  a  prior  intail,  must 
make  good  the  whole  contract; 
and  therefore,  electing  to  take 
by  his  prior  title,  must  relin- 
quish the  whole  of  his  interest 
under  the  settlement :  the  prin- 
ciple of  compensation  not  ap- 


plying to  such  a  case.  Where  a 
case  of  election  arises  on  a  will, 
it  is  still  open  to  observe,  tliat, 
if  in  one  state  of  circumstances, 
the  testator  meaning  to  dispose 
of  the  property,  or  affect  the- 
tide,  of  another,  and  aware  of 
his  want  of  direct  power,  may  be 
supposed  to  intend  a  condition, 
which  intending  he  would  natu- 
rally express,  and  even  where,  as 
in  Noys  v.  Mordaunt,  in  certain 
cases  condition  is  expressed,  the 
implication  of  such  a  condition, 
to  the  extent  of  forfeiture,  from 
the  mere  fact  of  a  disposition, 
proceeding  entirely  upon  mistake 
and  ignorance  of  his  want  of 
title,  is  certainly  a  strong  ope- 
ration  of  a  Court  of  Equity,  and 
in  cases,  that  may  be  imagined, 
most  improbable  and  extrava- 
gant. Mr.  Swaniton,  in  a  very 
comprehensive  and  able  note, 
1  Swanst.  433,  Grettqn  v.  Ha- 
ward,  collecting  several  authori- 
ties, concludes,  that  the  principle 
and  limit  of  this  equitable  juris- 
diction are  compensation;  that 
the  authorities  have  not  gone 
farther  in  decision ;  and  the 
dicta  were  not  intended,  to  the 
extent  in  which  they  appear,  to 
support  the  principle  of  for- 
feiture. 
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17M.         own  estate  to  B.    It  is  but  a  modification  of  the  same  Cifle» 
where  a  man  has  subjected  his  estate  to  special  limitations  or 
incumbrances,  and  by  his  will  makes  a  new  diaposition  of  tbe 
BuNBURY.     same  estate  free  and  discharged  from  the  incumbrances,  or 

under  different  limitations ;  the  inciunbrancers,  deriying  other 
interests  under  the  will,  if  they  will  take  by  it,  must  not  dis- 
appoint it;  but  must  permit  the  estate  to  go  in  the  new  dum- 
nel,  and  as  free  from  incumbrances  as  the  testator  intended. 
Therefore  as  to  the  argument  fit>m  the  supposition,  that  this 
had  been  a  mortgage  instead  of  a  rent-charge,  if  it  was  so, 
and  the  estate  had  been  disposed  of  by  the  testator  free  from 
the  mortgage,  the  case  would  be  the  same,  only  in  different 
words ;  for  a  mortgage  comes  under  the  head  of  incumbrance. 
This  putting  a  devisee  to  his  election,  however  reasonable  and 
just  it  may  be,  was  certainly  a  strong  operation  of  a  Court  of 
Equity;  and  I  agree,  the  intent  of  the  testator  to  dispose 
of  that,  which  is  not  his,   ought  to  appear  upon  the  will, 
[  *524  ]      *  with  such  explanation  however  of  the  primd  facie  appear- 
ance as  the  law  admits ;  and  that  it  ought  to  appear  by  decla- 
ration plain  or  necessary  conclusion  from  the  circumstances; 
and  no  man  ought  under  pretence  of  this  rule  to  be  spelt  or 
conjectured  out  of  his  property.     But  as  on  one  hand  we  are 
not  to  do  it  by  conjecture,  so  on  the  other  we  are  not  to  refuse 
our  assent  to  that  moral  certainty  and  demonstration,  which  in 
such  cases  as  the  present  the  general  object  of  both  instru- 
ments, the  nature  of  the  subject,  the  scope  and  purview  of 
tbe  will,  the  observations  upon  the  particular  clauses,   and  the 
force  of  the  expressions,  construed  according  to  their  natural 
import,  may  produce.   With  these  few  observations  I  proceed 
to  examine  these  two  instruments.     The  rent-charge  was  a 
branch  of  a  fiunily  settlement  in  contemplation  of  marriage,  by 

which 

feitare.    Sinee  the  above*  obser*  a  settlement  to  part  of  the  lands, 

vstions  were  written,  the  case  of  was  admitted  to  the    benefit  of 

TibbiU  V.  TMiU  has  been  de-  the  devise  as   to  the    residoe; 

cided  as  a  case  for  compensation  and  in  Wittiams  v.  Kithtey,  pott, 

only;  leaving  the  general  qnes-  Vol.  XII,  136,  also  it  was  de- 

tion  still  open:  Uac.  317.     In  termined,  that  the   doctrine  of 

2  P.  WilL  418,  Deg  v.  Deg,  under  election  is  not  applicable  against 

a  devise  for  payment  of  debts  a  creditors, 
creditor,  insisting  on  his  title  by 
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which  a  provision  was  made,  not  only  for  the  eldest  son,  but 
also  for  a  jointure  for  the  intended  wife  and  portions  for 
younger  chfldren.     This  rent-charge  in  particular  was  a  pro- 
vision for  the  eldest  son.     Upon  the  face  of  this  settlement 
that  is  to  be  considered  in  two  views ;  not  simply  as  a  mere 
incumbrance  upon  the  estate  to  that  extent,  but  as  a  part  of 
the  general  plan  for  the  preservation  of  the  family  (to  use  the 
^tixigu&ge  of  the  order  and  report).    The  provisions  of  the 
will  are  with  the  same  view.     Each  had  its  separate  opera- 
lion  ;  but  both  were  parts  of  one  object ;  viz.  a  general  settle- 
ment of  this  property,  being  the  very  same  property,  upon 
his  son  and  those  collateral  branches  of  the  family,  with  an 
anxiety  for  the  preservation  of  the  family  manifested  by  the 
requisition,  that  his  daughter  and  her  issue  should  take  his 
name.    In  this  respect  they  are  in  p€ari  maieridf  and  there 
is  demonstration  plain,  that  he  had  the  settlement  before 
him,  when  making  the  will.    He  expressly  refers  to  it,  when 
making  an  addition  to  the    provision  for  the  second  son; 
therefore,  I  think,  I  am  not  at  liberty  to  act  materially  upon 
so  remote  a  conjecture,  as  that  he  remembered  that  part, 
and  forgot  so  material  a  part  as  this,  relating  to  the  eldest, 
granting  so  large  an  incumbrance  upon  the  most  valuable 
part  of  his  property.    The  will  purports  to  be  a  deposition 
of  his  whole  estate  in  St  Christopher^^  with  the  stock  on  the 
plantations;  and  operates  as  a  disposition  of  the  whole;  for, 
admitting  the  rent-charge  to  be  a  subsisting  incumbrance, 
it  is  neither  a  particular  estate,    like  dower,    nor  does  it 
take  the  estate  out  of  the  testator,  as  a  mortgage  might  do. 
Therefore  he  meant  to  devise  the  whole  estate;  and  did  so. 
The  argument  therefore,  that  he  is  to  be  presumed  only  to 
^dispose  of  so  much  as  the  rent-charge  left,   fails;  for  the 
whole  was  in  him;  and  he  meant  to  pass  the  whole.    Nor  does 
Ae  argument,  drawn  from  the  cases  of  powers  not  executed,  under  a  power 
apply ;  for  such  an  interest  before  possession  is  not  the  per-  J^'  dispositloa 
aonal  estate  of  the  party  ( 54 ) ;  nor  will  it  pass  under  the  de-  **  ^^  .  "•'®J^ 
Bcription  of  personal  estate  simply,   nor,  without  other  de-        .       -  ^ 
monstration  of  a  particular  intent,    bywords  in  themselves  party ;  and  will 

unapt  not  pais  by 
(54)  Hi^ti  V.  Oigkm,  post.  Vol.  VIII,  499;  XII,  206.         general  words: 

nor  are  they 
alone  sufiicieot  to  dispose  free  frmn  lAcambraoce. 

Vol.  !•  O  O 


An  interest 
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170it«  unapt  to  pass  it.  If  there  is  an  incumbrance  npon  die  eslafe 
devised  in  such  terms,  the  mere  language  of  the  will  affoidi 
no  inference  of  an  intention  to  dispose  of  the  estate  freed  fron 
that  incumbrance.  That  goes  no  farther  than,  conoprebend- 
ing  the  whole,  to  pass  it,  if  there  is  nothing  dehors  the  wiB. 
Upon  the  other  hand  no  particular  intent  to  pass  less  than  Ae 
whole  appears.  The  truth  is,  incumbrances,  being  paramomit 
to  the  intention,  prevail  by  their  own  proper  force  widioit 
regard  to  the  intentk>n.  At  present  therefore  we  have  ad- 
vanced no  farther  than  to  establish,  that  he  did  intend  to  settk 
the  whole  by  his  will.  The  will  purports,  that  the  term  «f 
500  years  shall  commence  immediately  and  for  mllnediatepu^ 
poses.  It  purports  farther  to  appropriate  to  its  own  parposa 
the  whole  rents  and  profits.  Here  it  begins  to  be  inoondsleii 
with  the  settlement,  which  had  appropriated  the  rents  to  the 
purpose  of  raising  S000&  per  annum  for  the  eldest  son*  Tlie 
law  may  control  the  wiU  in  this :  but  certainly  the  wiU  ■■• 
at  disposing  of  the  whole :  and  this  seems  to  throw  upon  die 
Plaintiff  the  anus  probandi,  that  the  testat<Mr  did  not  meas  tt 
dispose  of  the  whole,  but  only  of  what  was  left.  For  dial  ic 
must  look  dehors  the  wiH;  for  on  the  fiice  of  the  will  it  ap- 
pears, he  meant  to  dispose  of  the  whole.  If  the  Plaintf 
fails  in  his  proof  of  that,  the  argument  might  safely  be  ratej 
here.  The  testator  has  made  a  disposition  of  the  whole  taai, 
out  of  which  the  rent-charge  is  to  come ;  therefore  the  penot 
entitled  to  that,  and  taking  a  benefit  imder  the  will,  must  aob- 
mit  to  the  dispositions  of  the  will.  But  let  us  see^  if  no  ptf- 
ticular  intent  to  make  another  provision  for  those  daimiig 
under  the  settlement  instead  of  that  appears.  It  is  dear,  dv 
testator  meant  to  make  a  provision  by  his  will  for  his  eldfit 
son,  and  those,  who  might  stand  in  his  place.  Courts  of  Eqaif 
lean  against  double  portions  (55),  not  ia  favour  of  the  elM 
against  double  g^j,^  ^j^t  fojr  the  family,  and  to  preserve  the  estate  in  » 
portions,  no  ^^j^^\q  a  condition  as  the  provisions  will  admit  for  the  beneft 
th     Id  Bt  ^^  ^^^  claiming  under  the  limitations  of  the  estate.    The  Df 

bat  of  all  to  ^^^^  ^^  ^^^  incumbrances  in  the  will,  as  well  those  whidi  tft 
take  under  the  certain  as  those  contingent,  without  looking  out  of  the  wiD  fti 
limitations.        some,  very  heavy,  appearing  on  the  report,  shew,  it  k  utMl 

improbalki 
(55)  Ante,  ElHson  v,  Cookson,  100 ;  and  see  the  notes  in  pap 
112,  251). 


Courts  erf 
Equity  lean 
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improbable,  that  he  meant  the  will  to  be  cumulative.    Thfe         179S. 


estate  was  to  go  under  the  burthen  of  what  was  imposed  be-        -cT^'*^ 
yond  the  rent-charge.    If  he  meant  to  substitute  the  provi-  9. 

sions  under  the  will  in  the  room  of  that  under  the  settlement,  Bunbubt. 
his  eldest  son  would  want  maintenance ;  if  the  will  is  to  be 
cumulatiye,  he  would  not  want  it.  But  maintenance  is  given; 
whence  in  my  opinion  the  presumption  is  violent,  that  he  con- 
sidered himself  as  having  substituted  a  provision  unproduc-* 
live  of  maintenance  for  his  eldest  son  in  the  room  of  one,  that 
would  have  produced  it.  This  is  strengthened  by  the  obser- 
vations arising  upon  that  part  of  the  will,  which  is  cumulative 
for  the  second  son.  Though  it  was  supposed  in  the  argiunent, 
that  he  had  not  maintenance,  it  appears  by  the  report,  that 
the  30,000/.  in  the  3  per  cents,  was  sold  out,  I  suppose  after 
the  divorce  which  took  place ;  and  was  lent  to  Sir  Patrick 
Blake  upon  a  mortgage  of  his  Suffolk  estate,  which  bore  inte- 
rest ;  and  was  made  a  trust  for  the  younger  children.  The 
provisions  for  the  second  son  being  cumulative,  and  the  former 
provision  producing  maintenance,  he  anxiously  provides,  that 
the  cumulative  provision  should  not  produce  maintenance; 
for  it  was  not  to  bear  interest  till  to  be  raised.  No  good 
reason  can  be  assigned  for  his  silence  as  to  the  rest  of  the 
settlement.  But  it  is  not,  because  the  will  is  not  so  perfect, 
as  it  ought  to  be,  that  the  natural  construction  should  be 
repelled.  If  no  good  reason  can  be  assigned,  there  is  no 
use  in  searching  for  bad  reasons.  He  might  think,  he  was 
giving  his  son  a  better  thing,  but  also  a  thing  which  in- 
cluded what  he  would  be  entitled  to  under  the  settlement.  If 
he  supposed,  it  would  produce  more  than  the  rent-charge,  it 
Was  natural  for  him  to  think,  it  was  a  better  thing;  and 
though  we  know  his  situation  as  tenant  for  life  of  the  one, 
and  in  tail  of  the  other,  of  which  he  might  suffer  a  recovery, 
was  very  different,  perhaps  the  testator  thought,  it  would  de- 
scend in  the  same  manner  as  the  estate  in  strict  settlement. 
Whether  he  reasoned  so,  or  forgot  the  settlement,  or  how 
it  was,  is  of  very  little  consequence  upon  this  question.  He 
has  made  a  disposition  manifestly  inconsistent  with  the  settle- 
ment. There  is  strong  evidence  of  a  particular  intent  to 
make  provisions  by  his  will  to  the  full  extent  of  the  words 
used*    Having  the  settlement  before  him  he  must  be  taken  to 

0  0»  be 


A27 


CASES  IN  CHANCERY. 


1792. 


Blake 

V. 

Bun  BURY. 


be  cognizant  of  it.  Bat  all  that  is  nothing  to  the  argument 
If  the  will  is  inconsistent  with  the  settlement,  the  Plaintiff  is 
by  the  nde  of  the  Court  put  to  his  election.  I  avoid  going 
into  cases  upon  circumstances  not  occurring  here.  Whether 
the  cases  upon  dower  have  been  well  or  iD  decided  is  nodiing 
to  this  case.  Tenancy  in  dower  is  an  estate  in  land  difl^nent 
from  the  other  estate  in  the  land.  There  testators  disposed 
of  their  own  estates ;  and  that  estate  was  not  theirs.  There 
the  words  did  not  ex  vi  terminorum  pass  the  estate  in  dower. 
The  particular  intent,  that  it  should,  was  to  be  made  out; 
and  here  it  is,  that  those,  who  have  decided  those  oases, 
have  seemed  to  differ;  for,  no  two  cases  being  precisely  the 
same  in  circumstance,  it  can  hardly  be  said,  they  did  difier. 
Our  judgment  is  founded  upon  the  rule  and  the  appIicatio& 
of  it:  which,  if  wrong,  cannot  be  demonstrated  to  be  so  by 
book  cases.  This  must  go  only  upon  the  comparison  of  the 
instruments.  Our  opiniohi  is,  that  the  Plaintiff  nmst  make 
his  election  (56). 


The  Plaintiff,  immediately  electing  to  take  under  the  will, 
was  decreed  to  convey  the  rent-charge  to  the  uses  of  the  will: 
and  was  ordered  to  give  security,  to  be  approved  by  the 
Master,  and  upon  so  doing  to  be  let  into  possession. 


(56)  In  addition  to  the  refer- 
ences ante,  623,  see,  on  the 
general  subject  of  election,  Bu' 
tricke  V.  Brodkurst,  Bough  v. 
Read,  Sirattonv.Beit,  Fonighi 
V.  Grant,  Wake  v.  Wake,  ante, 
171,  267,  285,  298,  336.  Post, 
Finck  V.  Finck,  534,  561.  Wkiit- 
ler  V.  Webster,  Vol.  II,  367, 
Lady  Cavan  v.  Pulteney,  II,  544 ; 
III,  384.  Wright  v.  Butter, 
Wilson  V.  Xorrf  John  Townsend, 
II,  673,  693.  Butter  v.  Maclean, 
Ward  V.  Bavgh,  IV,  531,  623. 
Wollen  V.  Tanner,  Long  v.  Long, 
Yate  V.  Moifley,  Blount  v.  Best- 
land,  V,  218,  446,  480,  615. 
Sheddon  ?.  (7rMM/rtoA,  VIII,  481. 


Rich  V.  Cockell,  IX,  3^9.  Kid- 
ney v.  Covumaker,  XII,  136. 
Jndd  V.  Pratt,  Thelinsitm  f. 
Woodford,  XIII,  168,  209; 
XV,  380.  1  Dow,  249.  DaA- 
wood  V.  Peyton,  XV III,  27. 
Brodie  v.  Barry,  2  Fet.  4*  Bea. 
127.  As  to  the  castomary  heir, 
claiming  copyhold,  not  surren- 
dered, and  the  distinction  of 
the  heir  at  law,  claiming  againit 
a  devise,  void  by  infancy,  or 
under  the  statute  of  Frauds, 
see  post,  Pettiward  v.  Prescott, 
Blunt  V.  Clitherow,V oL  X.  589, 
and  the  note  page  591.  Dittm 
V.  Parker,  1  Swansi.  369,  and 
Mr.  Swanton*s  notes* 
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ABro.  C,  0.28. 
nPHE  Defendants  entered  into  an  agreement  for  the  purchase   Agreement  bj 

of  two  houses  from  the  Plaintiff  to  the  following  effect  \  A.  to  parchate 
they  were  to  pay  4-3 IZ.  10^.:  500/.  at  that  time,  and  the  re-  houses  from  J?, 
mainder  at  Michaelmas^  with  interest  kt  5  per  cent,  and  the  ^^^  ^^^}*    ^^* 
houses  being  unoccupied,  they  were  to  be  let  into  immediate  P^**®8**<*°    ^ 
possession:  but  if  the  balance  should  not  be  paid  at  Michael-  oQ^f      -\  . 
fimSj  they  agreed  to  pay  "  in  lieu  of  interest  upon  the  same  mediately    the 
a  clear  "  rent  of  42/,  per  annum ;"  out  of  which  the  Plaintiff  rest  with  in- 
w,as  to  permit  interest  at  the  rate  of  5  per  cent,  in  respect  of  terest  at  Mi- 
the  sum  first  paid  to  him  to  be  deducted.     The  first  payment  chaelmas;  but 
of  200/.  was  duly  made;  and  possession  was  given.     The  bill  "  /*®'  ^"®'* 
was  for  *  a  specific  performance  of  this  agreement,  which  was  j, .    '..  '    -  . 
resisted  oji   the   foundation   of  usury.     Lord  Kent/on  when  <<  ♦*---♦  noan 
Master   of  the   Rolls  decreed  for    the  Plaintiff^  from  which  «<  ^^  same  a 
decision  the  Defendants  appealed,  <<  clear  rent  of 

^*  42/.  per  an" 
Mr!  Mansfield  and  Mr.  Richards,  for  the  Defendants,        '' «««."  o«t  of 
Contended,    that  this  was   an   usurious  contract;    for  the  ^nicn  was  lo 
purchase  was  complete ;  and  the  argument  therefore  was  to  #  f    ih 

give  more  than  legal  interest ;  and  it  was  expressly  stated  in  oqq/  y^ij .  ^qj 
the  agreement  to   be  in  lieu  of  interest  for  the  forbearance  usarious. 
of  that  part  of  the   debt,  which,  it  was  agreed,   should  be       £  ♦528  ] 
paid  at  Michaelmas, 

Solicitor  General,  Mr,  Mit/ord,  and  Mr,  Ilollist,  for  the 
Plaintiff. 
The  agreement  is  in  substance  only  this ;  suppose  previously 
to  any  contract  respecting  the  sale  of  these  houses  the  Defen- 
dants had  been  tenants  of  them  at  4*2/.  per  annum,  and  they 
had  applied  to  the  Plaintiff  in  order  to  purchase  them,  and 
he  had  said,  be  would  sell  them  for  a  certain  sum,  part  to  be 
paid  immediately,  part  at  Michaelmas ;  if  the  latter  sum  is 
paid  at  Michaelmas,  there  is  an  end  of  the  matter ;  if  not, 
then  that  they  should  continue  his  tenants,  and  that  he  would 
discount  to  them  out  of  the  rent  of  42/.  per  annum  the  in- 
terest of  the  money,  he  had  received  under  the  first  part  of 
the  agreement:  that  would  not  be  usurious,  being  only  an 
agreemept  that  tlie^  should  continue  tenants,  tiU  thev  chose 

to 
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to  become  purchasers.     The  fact  is,  the  bouses  were  at  the 
moment  untenanted :  but  the  Defendants,  wishing  for  imme* 
diate  possession,  had  it ;  and  were  then  in  nature  of  tenants. 
Whether  they  were  to  become  purchasers  or  not,  depended 
upon  this,  whether  he  could  make  a  good  title ;  so  the  ef- 
fect was  only,  that  he  would  let  it  to  them  at  42/.  per  asmm, 
and  that  they  should  purchase  it    on  those  terms,    if  they 
pleased.    Where  the  party  has  an  election  to  put  an  end  to 
the  affair,  it  is  not  usurious ;  1  Hawh  P.  C  532.  Cro.  Jac.  509. 
Here  if  the  Defendants  pay  the  money  at  the  day,  they  cease 
to  be  tenants,  and  become  purchasers.     They  need  not  con- 
tinue tenants  longer,  than  they  choose  to  be  so.  Floyery,  Ed" 
wards f  Cotvp.  112,  is  not  to  be  distinguished  firomthis  case. 
This  is  not  a  contract  for  a  loan ;  nor  was  there  an  agreement 
for  forbearance  of  money  for  an  hour ;  nor  any    obligation 
but  for  damages  for  not  performing  the  contract.     If  a  •  man 
propose  to   sell  an  estate  for    50,000/.   if  to  be   paid   next 
January,  but  for  70,000/.  if  not  to  be  paid  till  January,  1794, 
the  statute  contains  nothing  against  that;  and  if  so,  instead  of 
adding  20,000/.  to  the  price  he  might  say,  the  purchaser  shoold 
pay  him  500/,  for  that  year.    The  interest  here  is  part  of  the 
price  of  the  estate,  not  a  satisfaction  for  delay  of  pajrment 
This  differs  considerably  from  a  case  of  loan ;  for  being  a  con- 
tract  for  the  purchase  of  houses,    it  is  impossible,  that  the 
vendor  could  have  brought  an  action  for  the  remainder  of  the 
purchase-money,  unless  an  actual  conveyance  was  executed; 
and  if  not,  then  he  could  have  only  brought  an  action  for 
damages  for  not  performing  the  contract,  but  not  for  a  certain 
sum.     The  King  v.  Drury,  2  Lev.  7,  is  a  case  of  actual  loan, 
which  yet  was  not  held  to  be  usurious.     The  non-pa}rment  of 
the  money  at  Michaelmas  would  not  be  a  breach  of  the  agree- 
ment ;   for  by  the  terms  of  it  in  that  case  there  was   a  new 
agreement.     These   provisions  are  merely  terms,  upon  which 
the  party  agrees  to  sell  the  estate.     Suppose  the  agreement 
had  been,  that  he  would  take  431/.  lOs,  if  paid  at  JMichaeh 
mas ;  if  not,  that  the  price  should  be  600/.  that  v/ould  not 
be  usurious. 


Lord  Commissioner  Eyre. 
Certainly  not.     The  King  v.  Driirtj  is  not  applicable.     The 
ground  of  the  determination  was,  that  he,  who  paid  the  rent. 


was 
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was  not  bound  to  pay  the  principal  sum,  upon  which  the  sup- 
posed usury  was  calcuhited;  therefore  it  was  no  loan,  ilor 
forbearance  of  interest  upon  it. 

Reply* 
If  there  was  an  agreement  to  give  more  than  5  per  eeni.  for 
the  forbearance  of  money,  it  is  usurious ;  and  it  is  immaterial 
how  it  arose.  Cases  of  an  option  to  get  rid  of  the  payment  of 
interest  by  paying  money  upon  a  certain  day  have  no  relation 
to  this  case.  Here  the  Defendants  became  purchasers  of  these 
houses,  and  the  Plaintiff  seller.  The  agreement  and  the  obli- 
l^ation  upon  the  Defendant  to  pay  the  whole  purchase-money 
were  complete.  The  moment  it  was  executed,  the  Defendants 
had  no  option  whether  to  pay  the  purchase*money  and  interest 
or  not.  It  became  completely  the  money  of  the  seUer.  If  the 
word  ^  rait "  was  left  out,  it  would  be  expressly  a  sum  of 
money,  greater  than  the  law  allows  in  lieu  of  interest.  The 
moment  Micfuj^mas-d&y  was  past,  an  action  woidd  have  lain 
jigainst  ^  these  Defendants  for  231 L  lOs.  and  they  were  in  the 
situation  of  every  debtor.  The  Plaintiff  might  have  brought 
an  action  of  debt,  only  that  is  not  now  usually  brought  for 
simple-contract  debts  upon  cusumpsit*  The  declaration  would 
be  upon  the  agreement,  though  it  might  be  in  general  terms 
for  houses  sold. 


1793. 


Spurrixe 

V. 

Mayom. 


[  ♦530] 


Ijord  Commissioner  Eyre. 
Must  he  not  prove  title  and  conveyance?    Is  this  a  debt  so 
constituted,  that  you  need  not  shew  upon  the  part  of  the 
Plaintiff,  that  the  purchase  was  actually  completed  ?    Would 
the  mere  agreement  be  proof,  that  the  houses  were  sold  ? 

Reply. 
The  Defendants  would  be  obliged  to  pay  the  money,  unless 
they  could  shew  fault  in  the  Plaintiff.  They  must  defray  the 
expence  of  the  conveyance.  The  Plaintiff  in  the  action  need 
only  prove  the  agreement,  and  that  he  sent  an  abstract  to 
enable  them  to  get  a  conveyance ;  and  they  could  not  answer, 
that  no  conveyance  was  actually  executed.  If  the  Plaintiff 
had  done  all,  that  was  necessary  for  him  to  do,  it  was  a  clear 
debt;  and  then  he  might  have  declared  for  housejf  bargained 
and  :5old. 
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Goods  are  sold  by  contract  accompanied  with  delivery; 
houses  by  contract  accompanied  with  conveyanoe^ 


JSPUERIBR 

r. 
Matoss. 


Reply. 
There  are  frequent  instances  of  declarations  for  goods  bar- 
gained and  sold,  without  saying  deUveredi  where  there  is  no 
complete  delivery :  as  if  the  goods  were  burnt,  and  there  is 
a  question,  whether  the  loss  shall  ficdl  upon  the  buyer  or  the 
seller ;  so  where  the  party  will  not  take  away  his  goods. 

Lord  Commissioner  Ashhurst. 

ConreyanM  or      To  support  indebitatus  auumprit  you  must  my  goods  sold 

delivery  neces-  ^j^j  JeHvered.     We  have  sometimes  seen  such  declarations,  as 

sary  o  svppo       ^^  apeak  of,  ex  abundanii;  but  no  man  would  ever  rest  his 

general  uuie^    *r        x 

Mtotet  offioiio-  *^***®®  without  a  special  case  upcm  the  contract  of  bargain. 

{  581  ]  Reply. 

Where  the  purchase  is  complete,  the  goods  delivered  or 
houses  sold,  the  price  stipulated,  part  of  it  paid,  and  the  rest 
to  be  paid  on  a  certain  day  with  legal  interest,  can  a  contract 
be  sustained  to  convert  that  into  a  different  bargain,  giving 
more  than  legal  interest?  Where  the  security  is  by  note  or 
receipt,  the  obligation  to  pay  is  immediate,  if  the  lender 
chooses  to  insist  upon  it.  Such  note  reserving  usurious  in- 
terest would  be  illegal,  though  the  interest  was  not  a  satis- 
faction for  forbearance  for  a  certain  time,  as  in  the  case  of 
a  bond  payable  at  a  futiu*e  day.  The  question  is,  whether  a 
vendor  can  exact  a  greater  rate  of  interest  than  5  per  cent 
after  the  time  of  payment.  That  is  the  same,  as  if  it  was  for 
forbearance  and  lending  of  money.  If  not,  the  statute  of 
usury  would  be  entirely  evaded. 

Lord  Commissioner  Eyre, 
The  language  of  this  agreement  gave  it  strongly  the  ap- 
pearance of  usury :  but  when  we  come  to  define  usury,  and 
consider  the  nature  and  spirit  of  the  agreement,   those  first 
impressions  perhaps  are  not  strong  enough  to  support  the  case 
Usury  is  taking  made  for  the  Defendants.     Usury  is  taking  more  than  the  law 
more  than  the  allows 

law  allows 
rprn  a  lonn^  or  for  forbearance  of  a  debt. 
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allows  upon  a  loan,  or,  as  I  read  it,  for  forbearance  of  a  debt* 
Therefore  it  is  first  necessary  to  see,  whether  there  is  a  debt 
constituted  here,  upon  which  there  can  be  the  forbearance, 
tliat  is  necessary  to  make  this  usurious ;  as  to  which  I  am  at 
present  inclined  to  think,  there  is  no  debt  here ;  but  the  whole 
matter  rests  upon  an  executory  agreement,  depending  for  the 
execution  of  it  upon  many  things,  which  may  never  take  effect; 
and  therefore  this  sum  of  231L  10^.  may  never  be  a  debt;  for 
I  do  not  agree,  that  after  Michaelmas  an  action  of  debt  would 
have  lain  for  this :  it  must  have  been  upon  the  special  agree- 
ment ;  and  must  have  stated,  either  that  the  purchase  was 
completed,  or  that  the  party  had  done  every  thing  in  his  power 
to  complete  it,  and  to  entitle  himself  to  the  money.  I  incline 
therefore  to  think,  the  usury  fails  upon  that  ground.  But  that 
is  a  narrow  ground.  This  is  a  contract  for  the  title,  and  in 
the  nature  of  it  for  ready  money  in  effect  with  regard  to  the 
title.  200/.  was  to  be  paid  down;  the  other  sum  at  Michaelmas 
with  5  per  cent,  which  is  nearly  the  same  thing  as  ready 
money.  Possession  would  have  followed ;  but  till  completion 
of  the  title  it  was  a  fair  ^  subject  of  contemplation  between  the 
parties.  Immediate  possession  was  delivered  upon  the  faith 
of  the  remainder  of  the  money  being  paid  at  the  time :  but  in 
the  event  of  its  not  being  so  paid,  there  seems  to  have  been  a 
new  idea  in  their  minds  as  to  this  business,  that  from  that  time 
the  bargain  for  the  title  was  to  be  cons:dered  so  far  suspended, 
as  that  it  was  to  revert  to  the  vendor ;  that  with  regard  to  the 
money  received  it  was  to  be  considered  as  a  deposit  in  his 
hands  to  be  accounted  for  with  interest,  till  the  rest  should  be 
paid ;  and  he  was  landlord,  and  was  to  receive  the  rent  as 
such,  till  that  took  place.  If  that  was  the  true  nature  of  the 
agreement,  upon  the  merits  there  is  nothing  usurious ;  for  if 
he  turned  himself  into  a  sort  of  debtor  as  to  the  200/.  paid, 
paying  interest  till  the  rest  should  be  paid,  he  must  be  con- 
sidered in  justice  and  equity  entitled  to  the  interest  in  the 
estate,  till  conveyed  out  of  him ;  which  puts  him  into  the 
situation  of  landlord ;  and  then  he  might  receive  a  rent,  till  he 
became  seller  by  receiving  the  money  and  conveying  the  titles 
If  this  is  the  true  nature  of  the  case,  the  language  ought  not 
to  tie  it  down ;  and  I  think,  this  is  the  true  nature  of  it,  and 
ik^t  it  was  so  considered  by  all  the  parties.     That  appears 

upon 
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upon  the  evidence.  Then  as  to  the  re^t,  in  executory  agree- 
ments there  is  more  room  for  the  construction  as  to  the  tme 
nature  of  the  bargain,  than  if  there  had  been  an  actual  con* 
▼eyance  with  this  stipulation  as  to  the  money  not  being  paid 
at  the  time  limited;  for  then  possessi^ would  ^bly^  heen  part 
of  the  thing  conveyed^  and  it  would  bav^  been  difficult  to 
understand  die  Plaintiff  to  resume  it  so  as  to  entitle  himself 
to  the  rent.  But  it  was  iiot  conveyed;  and  therefore  thore 
is  a  way  open  to  construe  this  to  be  ^ree  firom  usury ;  and  I 
am  glad  to  do  so  under  the  circumstances  of  bringing  this 
before  the  Court*  I  am  of  opinioUj  the  decree  ought  to  be 
affinned. 


[  ♦SSS  ] 


Lord  Commissioner  Ashhurst. 
My  first  impressions  have  been  altered  by  the  arguments 
and  the  facts  of  the  case.  To  make  the  contract  usurious  it 
must  be  apparent  either  upon  the  &ce  of  it,  or  by  evidenosi 
that  the  intention  of  the  parties  in  the  creation  of  it  was  by 
means  of  shift  or  device  to  take  more  than  legal  interest  for 
the  loan  or  forbearance  of  money.  First,  upon  the  merits  this 
does  not  appear  to  be  an  unconscionable  bargain;  for  firom  the 
answer  421.  appears  to  be  a  low  rent.  Then  the  question  is, 
whether  upon  the  terms  of  this  contract  we  must  necessarily 
take  it  as  a  ^contract  in  itself  usurious  upon  the  fieu^e  of  it. 
Upon  farther  consideration  the  agreement  is,  that  on  &ith  of 
the  balance  being  paid  at  Michaelmas  inunediate  possession 
should  be  given ;  and  in  tiiat  event  the  Defendants  were  to  be 
considered  as  purchasers,  and  the  estate  was  to  be  theirs;  if 
not,  then  they  were  not  to  be  admitted  as  purchasers,  but  to 
be  considered  as  tenants,  till  it  should  be  paid :  therefore  it 
was  their  business  to  accelerate  the  payment  In  fairness  that 
other  part  of  the  contract  might  take  place,  that  they  were 
only  to  be  tenants,  if  the  residue  should  not  be  paid  at  the 
time.  Neither  does  it  appear  to  me,  that  this  in  strictness  can 
be  considered  as  a  debt  from  Michaelmas.  At  first  I  imagined, 
the  Plaintiff  had  affirmed  by  his  bill ;  but  that,  I  think,  is  not 
founded;  as  he  did  not  affirm  the  immediate  sale,  but  the 
contract ;  and  means  by  his  bill  to  obtain  performance ;  con- 
sidering it  only  as  j/i  ^/{m,  not  so  performed  as  to  make  the 
Defendants  complete  purchasers.  To  make  them  so  the  Plain- 
tiff 
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tiff  files  this  bill.     I  am  pleased  at  finding  out  these  reasons  for  179S. 

supporting  him ;  as  in  substance  there  is  nothing  unconscion- 
able.   At  first  I  thought,  it  would  have  been  necessary  to  have 
looked  into  the  more  modem  cases :  but  I  remember,  it  is  laid      Matoss. 
down  as  a  principle  in  them,  that  to  make  a  contract  usurious  To  make  a  con- 
there  must  be  something  in  it  io  shew,  that  it  was  in  the  mind  |"®*  usanons,. 

of  the  parties,  that  there  should  be  a  forbearance  for  exorbitant  ^   . 

.  forbeaniQoe 

interest.     Here  the  Plaintiff  does  not  seem  to  have  intended,  £    exorbitant 

that  the  payment  should  be  postponed,  but  anxious  that  the  interest  must 

money  should  be  paid  immediately,   not  to  give  himself  an  appear. 

usurious  advantage,  but  to  hasten  the  performance  of  the 

contract. 

Lord  Commissioner  Wilson. 
I  am  of  the  same  opinion  in  not  considering  this  as  usurious. 
It  seems  to  me,  that  it  cannot  be  considered  in  that  light,  ex- 
cept as  Mr.MansJield  took  it  up,  that  the  whole  bargain  was 
completed,  and  nothing  left  between  the  parties  except  the 
payment  of  the  balance  at  a  future  day ;  and  then  an  agree- 
ment took  place  to  pay  for  forbearance  more  than  5  per  cent. 
If  that  was  the  case,  it  would  undoubtedly  be  usurious :  But 
that  was  not  the  substance  of  this  agreement.    The  Plaintiff, 
proprietor  of  two  houses,  agrees  to  sell  them.     They  were  not 
then  sold ;  for  if  so,  there  must  have  been  a  conveyance :  but 
there  was  an  agreement  for  that  in  the  usual  course,  when  the 
purchase-money  should  be  paid.     Then  says  the  Plaintiff,  *'  if 
'*  you  do  not  ♦  pay  at  Michaelmas^  it  being  one  of  the  terms  of      [  •SSi  ] 
**  the  agreement  that  immediate  possession  should  be  given, 
''  I  will  account  at  the  rate  of  5  per  eeni.  in  respect « of  the 
**  money  paid,  which  is  to  be  considered  as  lent  to  me,  and 
''  you  shall  pay  a  rent  of  4&1.  per  annum,"*    It  b  as  legal,  as  if 
)ie  had   said,  be  wanted  the  money  at  Michaelmas^  and  if  it 
should  not  be  paid,  they  should  pay  for  these  premises  SOO/. 
for  it  is  a  contract  for  the  purchase  of  houses,  not  for  for"* 
bearance  of  money. 


The  decree  was  affi^rmed. 
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cepted  in  the  transaction  of  1759,  conveyed  to  the  Pkdntiff^ 
and  to  impeach  the  purchase  of  an  annuity  from  the  Plaintiff 
by  her  brother  as  a  breach  of  trusti  and  as  obtained  by  fraud 
and  for  inadequate  consideration^  and  also,  in  ease  the  Plaintiff 
should  succeed  in  her  claim  to  the  estates  settled  in  1757,  that 
the  Defendant  should  be  compelled  to  elect  to  take  under  her 
husband's  will  or  her  dower  upon  those  estates :  but  of  these 
claims  the  two  first  were  given  up  by  the  Plaintiff  without 
argument,  and  the  last  by  the  Defendant ;  as  SaMle  jF%kA 
under  the  settlement  of  1757  had  only  an  estate  for  life;  and 
therefore  the  claim  of  his  widow  to  dower  upon  the  estates 
limited  by  it  could  not  be  supported. 

Upcm  the  other  points  the  questions  were,  whether  the 
Plaintiff  was  entitled  to  an  additional  sum  of  HdjOOM.  under 
the  agreement  of  1759,  or  whether  it  was  not  satisfied  by  the 
legacy  given  by  her  mother:  secondly,  whether  she  could 
then  claim  her  interest  under  the  settlement  of  1757;  and 
if  so,  whether  she  was  entitied  to  any  exon^ation,  and  to 
what  extent. 


Attorney  General,  Mr.  Miehards,  and  Mr.  SuUan,  fi>r 
the  Plaintiff. 
As  to  the  claim  of  £0,000/.  the  release  given  applies  only  to 
the  legacy  given  to  the  Plaintiff  by  her  mother.  This  wiH  be 
called  a  case  of  double  portions.  The  rule  as  to  that  is  now  so 
setded,  that  it  is  too  late  to  dispute  it :  but  the  single  case  to 
which  it  applies,  is  that  of  parent  and  child.  It  is  hdd  down  m 
Goodfelhw  v.Burchet,  2  Vem.  298,  Clark  v.  SeweU,  8  AH.  96; 
and  has  been  acted  upon  in  Warren  v.  Warren,  1  Bro.  C  C. 
805,  and  Deveze  v.  Pontet,  Finch's  Pre.  Ch.  240,  n.  But  tiiia 
case  does  not  resemble  those.  Hartop  v.  Whitmore,  1  P. 
Will.  681,  w^s,  as  appears  from  Mr.  Cow*b  note,  very  parti- 
cular in  its  facts ;  and  a  receipt  was  given  applying  distinct^ 
to  the  very  thing  given  by  the  will*  In  Copley  v.  Copley , 
1  P.  WilL  147,  the  will  was  very  particular;  in  terms  apply- 
ing to  the  very  provisions  made  by  the  grand-&ther  and 
father.  Jeseon  v.  Jeuon,  2  Vem.  255,  Warren  ▼.  Warren, 
EUison.  V.  Coaisoti,  2Bro.  C.  C.  306  (57),  and  Debexe  v. 
Mann^  2Bro.  C  C.  165,  are  all  cases  of  that  kind^  where  a 

parent 
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parent  was  bound  or  intended  to  make  a  provision  by  his  will  far 
a  child.    It  b  only  a  rule  of  evidence.    The  presumption  is, 
that  a  parent  does  not  intend  to  provide  for  one  more  than 
another^  and  that,  as  was  lately  observed  here  very  wisely  (58), 
not  so  much  with  a  view  to  the  benefit  of  the  eldest  son,  but 
for  the  family  at  large.      In  BeUaria  v.  UihuHxii,  1  Aik.  406,  it 
is  siud,  that  all  must  depend  upon  circumstances ;  and  there 
being  only  one  child,  a  double  portion  was  there  thought  fit. 
In  Famham  Y.  Philips f   2Atk.  SI  5,    a  residue  given  among 
children  was  not  adeemed  by  portions  given  afterwards,  be- 
cause a  residue  is  an  uncertain  thing.    The  rule  is  a  sharp  nde, 
and  to  be  construed  strictly,  and  not  extended,  according  to 
Lord  Thurlow  in  Debeze  v.  ilfann,  and  Grave  v.  Lard  Salisbury , 
1  Bro.  C.  C.  4&5.     EUxabeth  Finch  in  this  case  made  a  bar- 
gain with  her  son,  that  he  should  pay  this  sum  to  his  sister. 
He  might  have  come  to  this  Court,  and  have  insisted  upon 
having  the  estate  on  paying  that  sum.   The  mother  might  have 
levied  a  fine  and  sufiered  a  recovery  of  the  entailed  estates, 
and  so  deprived  him  both  of  those  and  of  the  estates  in  fee- 
simple  without  this  agreement :   therefore  that  siun  was  the 
purchase-money  for  those  estates.     Suppose  she  had  sold  the 
estate  to  a  stranger  in  consideration  of  S0,000/.  and  had  after- 
wards given  that  sum  to  her  daughter;  that  could  not  lessen 
the  interest  afterwards  given  by  her  will ;  and  the  accident^ 
that  the  son  is  the  purchaser,  makes  no  difference.   This  Sum  is 
entirely  independent  of  the  will  of  the  mother.    Suppose  she 
had  made  no  will,  die  daughter  would  not  have  had  any  right 
to  call  upon  her  estate  to  make  up  that  sum;  for  it  was  a  sum 
coming  aliunde^  due  to  herself,  and  appointed  by  her  for  het 
daughter.    As  to  her  right  to  the  life  estate  under  the  settle- 
ment, she  executed  the  deed  of  1769  under  a  mistake.    That 
Is  plain  firom  the  r^ital,  whi^h  is  false ;  and  the  reservatioii 
of  the  equity  of  redemption  to  the  brother  is  founded  on  that 
lalse  recital,  JBund  therefore  cannot  bind  the  Plaintiff.    She  has 
Idso  a  right  to  have  those  estates  exonerated ;  for  the  mother^ 
hitention  was  that  her  son  should  exonerate  the  Yorkshire 
'estate  including  JBrimswoi^h  and  Rotherkam^    Beyond  dispute 
she  has  a  right  to  have  them  cleared  of  all  incumbrancei 
etcept  her  proportion  of  the  first  mortgage.    If  two  persons 
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1793.         j<^  i°  A  mortgage  of  joint  property^  and  the  money  is  recrived 
by  one,  the  other  is  only  to  be  considered  as  a  surety^  and  has 
a  clear  equity  to  have  that  estate  disdiarged  out  of  the  asaets 
Finch.        of  the  principal,  who  received  the  money. 

The  SoUdior  General^  Mr.  MansfiMy  Mr.  Mitford^  and 
Mr.  Campbell,  for  the  Defendant  (59). 

Lord  Commissioner  Eyre. 
Tliis  case  Was  in  the  outset  so  involved  and  obscured  by  the 
parchment  and  transactions  of  a  century,  that  even  the  very 
dear  manner,  in  i^hich  it  was  stated  by  the  Attorney  Gemeral, 
hardly  made  it  intelligible.    But  by  the  discu?sion  it  has  un- 
dergone, it  is  reduced  to  two  general  quei^tions ;  and  those 
two  lie  in  a  narrow  compass.    The  first  question  is  up<m  the 
demand  of  a  farther  sum  of  S0,000/.  as  to  which  it  is  insisted 
by  the  Plaintifl^   that  she  is  not  only  entitled  to  Uiat  sum 
under  the  will  of  her  mother,  which  she  has  received,  but  to 
a  fiurther  sum  of  JiO,OOOI.  under  the  agreement  in  1159  between 
her  mother  and  brother.     The  second  question  b,  whether 
she  is  entitled  now  to  insist  upon  her  claim  to  Brimswartk  and 
JRotherham,  part  of  the  Yorkshire  estates,  and  to  the  oth^ 
estates  comprised  in  the  settlement  of  1757:  if  so,  then  there 
will  be  a  subordinate  question,  whether  she  is  entitled  to  any 
and  what  exoneration  of  them  in  respect  of  the  mortgage^ 
with  which  they  are  charged.    As  to  the  first,  it  seems  to  me 
to  require  very  little  more  for  the  solution  of  that,  than  that 
the  facts  of  the  case  should  be  understood.    The  facts,  bear- 
ing upon  thb,  are  few.     I  shall  take  them  up  in  1759 :  when 
Elizabeth  Finch,  mother  of  the  Plaintifi^,  who  two  years  before 
had  settled  those  estates  upon  her  son  for  Hfe,  with  remainder 
to  his  issue  in  tail,  remainder  to  the  Plaintiff  for  life,  and  having 
probably  delivered  up  possession  to  her  son,  was  disposed  to 
give  up  to  him  the  rest  of  her  Yorkshire  estates;  and  entered 
into  an  agreement  with  him  to  convey  all  the  rest  of  those 
estates,  of  which  she  was  possessed,  and  the  family  house  at 
Thryberg,  and  to  deliver  up  actual  possession  upon  certain 
terms,  not  necessary  to  be  stated,  and  upon  an  express  stipula- 
tion, 
(69)  The  reporter  was  prevented  by  indisposition  from  attendlag 
the  arguments  for  the  Defendant  and  the  reply. 
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tion,  that)  when  he  should  be  in  possession  of  the  Kentish 
estates  upon  her  death,  (which  imports,  that  it  was  understood, 
that  he  was  then  to  come  into  possession  of  them  without  any 
conveyance  from  her)  he  should  pay  his  sister  20,000/.    There 
was  a  reservation  by  Elizabeth  Finch  of  part  of  the  Yorkshire 
estate,  called  Bramley,  upon  which  nothing  turns ;  nor  does 
any  thing  turn  on  the  subsequent  agreement,  regulating  the 
manner  and  time  of  his  taking  possession.     There  was  a  con- 
versation at  the  bar  on  the  subject,  and  it  was  not  perfectly 
agreed,  whether  the  son  was  actually  put  into  possession  under 
these  agreements  or  not.     The  language  imports  strongl}^ 
that  he  was.     I  do  not  know,  that  much  turns  upon  it;  other- 
wise it  must  have  been  particularly  inquired  into.     Upon  the 
agreements  I  must  take  it,  that  he  might  have  been  put  into 
possession :  but  there  is  no  reason  to  suppose  any  actual  con- 
veyance of  them.     Matters  rested  in  this  state  till  the  death 
of  Elizabeth  Finch.    By  her  will  she  gave  all  her  estate  in 
general  words  to  her  son,  and  S0,000/.  to  her  daughter,  with 
which  she  charged  all  the  estates  devised  to  the  son ;  that  has 
been  paid ;  and  the  Plaintiff  executed  a  release  of  that  sum 
to  him,  taking  no  notice  then  of  any  claim  she  might  have  to 
another  such  siun ;  and  perhaps  not  apprised  of  the  existence 
of  the  agreement,  upon  which  that  claim  rests.    It  does  not 
appear,  when   the  Plaintiff  was  informed  of  the    existence 
of  it ;   without  which  the  argiunent  upon  her  acquiescence 
in*  the  receipt  of  one  sum  only  fails.     To  consider  it  in  the 
most  favourable  manner  for  the  Plaintiff  I  will  suppose  her 
claim  made  soon  after  the  death  of  her  mother.    A  weighty 
observation  was  made  by  Mr.  Man^eld  upon  the  effect  of 
the  agreement  of  1759:  the  Pkdntiff  was  neither  a  party  nor 
privy  to  it:  her  mother  might  at  anytime  have  released  it, 
and  perhaps  have  prevented  it  from  ever  taking  effect  by 
suffering  a  recovery  of  the  Kentish  estates,  and  otherwise 
disposing  of  them.    If  she  could,  and  had  disposed  of  them 
in  another  channel,  the  condition  of  giving  that  sum  to  her 
daughter  would  not  have  been  performed.    During  the  life 
of  her  mother  the  Plaintiff  certainly  had  no  means  of  claiming 
any  benefit  under  this  agreement,  nor  did  any  thing  vest  in 
ber.    She  could  have  no  means  of^enforcing  payment,  till  the 
condition  was  performed.    It  is  extremely  questionable,  how 
Vol.  I.  PP  far 
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igEBS.  far  the  daughter  as  agamst  the  aon,  a  party  to  the  agree- 
ment and  executor  of  the.  oAer  party,  being  heradf  a 
stranger,  eould  even  in  equity  compel  payment  to  her  even 
Finch,  after  the  death  of  the  mother ;  and  it  w  diflSeult  to  say»  froai 
what  fund  it  would  have  been  to  be  raised.  If  he  couM  bate 
been  compelled  in  equity,  it  would  have  been,  beeauae  it 
was-  intended  as  a  provision  for  the  daughter,  and  an  only 
[  ^540  ]  provision;  from  which  it  ^  might  have  been  reasonable  t» 
presume,  that  the  mother,  havkig  done  nothing  to  ftker  or 
release  the  agreement,  had  in  fact  given  her  daughter  diat 

^  p»«^  *..  ™jd  h.™ » J. »».  b  4i^ .,- 

the  estate  and  possession  of  the  son.  But  Aere  beii^  an 
express  devise  to  the  daughter  of  S0,000/«  for  and  in  name 
of  a  portion,  fortune,  and  advancement  (the  words  of  the 
will),  that  seems  to  me  to  destroy  every  pretence  and  argn- 
ment  in  equity  for  raising  any  sum  under  the  agreement; 
and  the  sum  and  the  object,  being  precisely  the  same,  that 
is  by  way  of  fortune  and  advancement  to  the  daughter,  a£brd 
a  strong  ground  of  positive  intent,  that  the  daughter  should 
take  no  benefit  under  the  agreement.  It  was  observed  by 
Lord  Commissioner  Wilson^  that  the  wiH,  though  it  contains 
no  express  reference  to  the  agreement,  yet  in  &ct^  gMog 
the  same  sum  for  the  same  purpose,  was  to  be  considered 
pro  tanio  as  an  execution  of  the  agreement :  if  so,  these  sumt 
are  one  and  the  same  ^,000/. ;  which  goes  to  the  root  of 
this  claim,  and  destroys  it. 

Upon  die  second  question,  under  the  settlement  of  1757, 
though  voluntary,  the  Plaintiff  is  j^rj^i^/acte  entitled.  The 
reservation  of  the  equity  of  redemption  to  her  in  the  mort- 
gage deed  of  1758  recognises  this  right;  for  there  could  be 
no  other  ground  for  that.  Upon  a  first  view  I  thought,  it 
might  admit  a  question,  whether  the  Plaintiff,  having  accepted 
the  aOfiOOL  under  the  will,  could  insist  upon  a  life  estate  in 
these  lands.  This  depends,  not  upon  the  question,  whether 
the  Plaintiff  had  waived  her  claim  to  these  estates,  but  whe- 
ther the  mother  took  upon  herself  to  make  a  disposition  of 
the  whole  estate  in  these  lands^  and  consequently  to  inchide 
her  life  estate,  whether  she  meant  that  either  by  the  agree- 
ment ot  1759,  or.  the  wffl,   or  both,  considering  the  will  as 

an. 
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aft  execatioa  of  the  agreement :  But  upon  farther  conadei^  1792. 
ation  I  do  not  Me  dittinctljr  such  a  disposition  in  any  of  these 
instruments.  Great  stress  was  laid  upon  the  exception  in 
the  second  agreement  of  1759  as  evidence  of  an  intent  to 
convey  those  lands  as  well  as  the  other  parts^  and  to  put  all 
into  the  son's  possession :  but  I  doubt^  whether  it  is  not  too 
much  to  conclude  from  such  an  exception  so  much ;  for  an  ex- 
ception of  this  nature  is  easily  accounted  for  in  the  particular 
case  from  the  actual  circumstances  of  the  family,  and  by  at- 
tributing it  to  caution,  and  perhaps  anxiety^  to  prevent  an 
agreement  about  the  rents  and  profits  of  an  estate,  to  be 
♦  delivered  up  to  the  son,  from  being  extended  to  lands,  which  [  ^541  ] 
though  part  of  the  estate,  were  not  comprised  in  the  agree- 
ment, but  stood  upon  a  different  title,  and  were  probably  in 
his  possession  long  before  the  agreement.  Therefore  I  incline 
to  think  her  entitled  to  this  Ufe  estate.  But  another  difficulty 
is  in  the  way  of  this,  suggested  by  Mr.  Mit/ard,  which  ap- 
pears to  deserve  great  consideration.  This  Plaintiff*  takes 
benefits  under  the  will  of  her  brother  as  well  as  her  mother ; 
an  annuity  of  ^00/.  under  his  will,  and  another  of  300/.  under 
a  codiciL  If  he  has  taken  upon  himself  to  mak6  a  disposition 
of  those  lands,  the  Plaintiff*  must  elect.  It  is  true,  he  has  not 
Revised  them  by  name :  but  he  has  devised  all  his  lands,  and 
he  was  in  possession  of  these.  His  true  title  to  these,  as  it 
appears  upon  the  conveyance,  was  as  tenant  for  fife  under  the 
settlement  of  1757:  but  there  is  strong  evidence,  that  both  he 
and  his  sister  considered  him  as  having  a  fee  simple,  either  as 
heir  or  devisee  of  his  mother.  The  question  then  is,  whether  as 
between  them  his  intent  to  devise  these  estates,  together  with 
what  he  was  entitled  to  in  fee  simple  as  heir  or  devisee,  is  to 
be  collected  fixim  the  circumstances  at  the  time.  That  they 
both  ccmsidered  faim  so  entitled,  is  made  out  by  this  deduction; 
these  lands  were  included  in  a  mortgage  to  Lord  Middleton, 
in  which  the  PlaintiS*  joined ;  in  an  assignment  to  SitweUy  in 
which  she  also  joined,  there  is  a  recital,  that  the  mortgaged 
estates  were  devised  to  the  son,  or  taken  by  him  as  heir  at 
law,  subject  to  the  charges.  Now  when  the  brother  and  sister 
concurred  in  declaring,  that  these  lands  were  part  of  the  in-' 
heritance  of  the  brother,  and  there  was  no  trace  of  a  recogni- 
tion of  the  settlement  of  1757,  under  which  she  chdms  tlie' 
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1703.  life  estate,  which  settlement  was  originally  yolontary,  and  had 
been  broken  in  upon  by  the  mortgage  of  1758,  and  the  sister's 
interest  being  probably  supposed  by  both  to  be  ccnnpensated, 

Finch.  and  well  compensated,  by  the  bequest  of  £0,000/.  this  train  of 
circumstances,  though  not  a  legal  or  equitable  bar  of  the  life 
estate,  and  though  the  distressed  condition  of  the  Plaintiff  as 
opposed  to  the  affluent  situation  of  Judith  Finch,  €tke  widow 
of  her  brother,  shews,  it  was  not  an  ungracious  cUnm,  yet 
shews,  the  brother  considered  the  estate  as  his,  and  conse- 
quently meant  to  pass  it  by  his  will ;  for  he  certainly  meant  to 
dispose  of  every  thing,  and  this,  if  made  out,  will  put  her  to 
her  election  in  respect  of  her  claim  by  his  will.  If  she  eieetB 
to  take  under  the  will,  she  must  release  the  other  claim;  and 

[  *54S  ]      the  question  of  exoneration  will  not  arise:  if  it  is  ^  to  be  made^ 

our  opinion  is,  that  as  to  so  much  of  the  mortgage  debt,  as  b 
founded  upon  Lord  PolUngtan^s  claim,  she  is  to  have  no  exo- 
neration ;  but  that  she  is  entitled  to  be  exonerated  from  the 
subsequent  mortgages.  As  to  the  rest  of  the  bill,  so  much  it 
charges  fraud  in  the  purchase  of  that  annuity  ought  to  be 
dismissed  with  costs :  but  as  to  the  other  parts,  considerinf 
the  situation  of  the  family  and  her  situation,  I  think,  it  ought 
to  be  dismissed  without  costs. 

Lord  Commissioner  Ashhurst. 
Neither  question  involves  much  difficulty.  As  to  the  first 
I  am  clearly  of  opinion,  that  the  Plaintiff  is  entitled  only  to 
the  sum  of  S0,000/.  which  she  has  received  under  the  wiD. 
In  questions  of  this  kind  I  do  not  think,  that  cases  are  of 
much  importance;  for  in  no  two  are  the  circumstances  pre- 
dsely  alike.  They  must  depend  upon  the  intention  to  be  col- 
lected from  the  circumstances  taken  together.  In  the  present 
case  I  think,  there  are  very  pregnant  circumstances  for  in- 
ferring that  intent  of  Mrs.  Elizabeth  Finch  to  give  her  daugh- 
ter only  SO,OOQ{.  By  the  agreement  of  1759  she  agreed  to 
give  to  her  son  all  her  Yorkshire  estate ;  and  made  the  con- 
dition, that  he  should  pay  his  sister  20,000/.  when  he  shouU 
be  in  possession  of  the  Kentish  estates :  But  this  was  never 
carried  into  execution,  but  rested  in  agreement.  Instead  there- 
fore of  doing  it  by  conveyance  she  did  it  by  will;  by  which  she 
gave  him  all  her  Yorkshire  estate,  which  she  had  before  con- 
tracted 
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tracted  to  do  by  conveyance.  The  will  was  only  the  comple- 
tion of  it;  in  which,  as  there  could  be  no  covenant,  she  super- 
sedes the  necessity  of  that  by  insuring  the  payment  of  the 
same  specific  sum  to  her  daughter.  It  is  given  to  her  upon 
the  same  account ;  only  the  agreement  says,  it  is  for  her  for- 
tune and  portion ;  the  will,  for  her  portion,  fortune,  and  ad- 
vancement. They  differ  so  little,  that  the  intention  must  be 
supposed  the  same  in  both ;  so  it  was  only  doing  in  another 
mode  the  same  thing,  as  was  meant  by  the  agreement  of  1759. 
The  Plaintiff  has  given  judgment  herself  as  to  the  construc- 
tion of  the  will ;  for  never,  till  this  bill  was  filed,  was  that 
claim  insisted  on. 


17M. 
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Upon  the  second  question  I  am  not  clear,  that  it  was  not 
understood  in  the  family,  that  this  sum  of  ^,000/.  was  to  be 
a  compensation  to  the  Plaintiff  for  all  her  claims:  but  I  do  not 
think  it  so  clear,  as  that  we  can  decide  the  question  upon 
*that  groimd.  The  two  subjects  are  not  ejusdem  generis; 
and  a  life  estate  upon  failure  of  issue  of  her  brother  was  no 
present  provision.  We  have  no  settled  principle  to  guide  us 
in  saying,  her  mother  meant  to  deprive  her  of  that  provision  in 
that  event.  But  there  is  another  groimd.  She  must  elect  to 
give  up  the  annuities  under  her  brother's  will  and  codicil,  or 
her  claim  to  these  life  estates.  The  recital  in  the  mortgage  of 
1769,  to  which  she  was  a  party,  that  her  brother  was  entitled 
to  the  equity  of  redemption  of  the  whole,  though  perhaps  not 
absolutely  conclusive,  shews  the  idea  of  the  family ;  and  it  is 
plain,  the  son  acted  upon  that  idea,  when  he  devised  all  his 
real  estate  to  his  wife.  Therefore  the  Plaintiff  ought  to  elect ; 
and  the  rather,  because  by  the  deed  of  1769  she  confirmed  her. 
brother  in  that  mistake,  if  it  was  a  mistake.  If  she  had  as- 
serted her  claim,  he  might  have  suffered  a  recovery  of  the 
Kentish  estates,  and  have  given  his  wife  as  good  a  provision. 


[  •SiS  ] 


Lord  Commissioner  Wilson. 
The  first  question  is,  whether  this  Plaintiff  in  the  year  1792 
at  the  age  of  64  is  to  have  an  additional  sum  of  30,000/.  as  a 
fortune  or  advancement  in  life,  having  eighteen  years  ago  re- 
ceived the  same  sum  for  the  same  purpose.  It  is  clear,  her 
mother,  from  whom  both  were  to  arise,  meant  her  jonly  to  have 

one. 
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[  ♦544  ] 


joiie.  It  yfM8  objected^  that  the  fi^  W98  a  ckuurge  fipon  tbe 
Yorhkire  estate,  but  that  the  20,000/.  under  tfaie  nfB  was  a 
compensation  for  the  fee-fisimi  r^nta  apd  estates  in  Ketti,  iriueh 
still  remained  to  be  disposed  o^  the  other  being  given  to  the 
son  by  the  agreement  But  that  was  not  underafood  by  the 
parties  to  be  so;  for  in  the  ndortgage  this  SOfiOOL  was  redtod 
as  being  a  charge  npoa  the  Yorkshire  estate,  and  aa  beiqg 
charged  by  the  will,  and  not  the  agreement;  and  it  ia  doubtful, 
.whether  the  Plaintiff  knew  of  this  by  the  agraenaent;  so  it 
must  be  admitted^  that  at  that  time  there  was  but  one  sum  of 
20,000/.  pr  that  the  Plaintiff  did  know  of  that  agreemeat 
Of  course  the  argument,  that  by  the  will  it  was  impoaed  upop 
the  Kentish  estates,  is  not  maintainable.  The  argument,  that 
the  testatrix  was  giving  this  20,000/.  pot  to  her  daughter  bat 
her  son,  for  that  if  she  had  not  made  this  will  her  daughter 
would  have  been  entitled  to  that  sum  under  the  agreement, 
proves  too  much ;  for  that  is  the  consecpience  in  every  case  d 
satisfaction.  But,  not  to  take  up  time,  all  those  transactioas 
taken  together  were  considered  as  giving  her  one  sum  as  and 
for  a  portion.  The  mother  *  agrees  to  give  her  son  all  that 
estate ;  and  as  a  consideration  for  doing  that  her  daughter  k 
to  have  20,000/. :  but  not  having  comi^ted  it,  she  gives  hiai 
the  legal  estate  in  pursuance  of  her  agreement,  and  takes 
care,  that  the  daughter  shall  not  be  deprived  of  that  sum, 
which  she  was  to  have.  There  is  no  pretence  therefore  for 
this  claim  of  the  two  sums. 


As  to  the  other  question,  that  rests  upon  the  voluntary 
settlement  of  1757.  Under  that  without  doubt,  supposing  it 
not  disturbed,  the  Plaintiff  would  be  entitled  to  an  estate  for 
life  subject  to  the  preceding  estate  for  life  in  her  brother, 
-and  a  contingent  estate  tail  to  his  children.  The  mortgage, 
as  far  as  it  respects  the  1G,372/.  did  not  disturb  that;  for  then 
these  premises  were  subject  to  that  mortgage.  But  what  was 
made  in  addition  to  that  so  far  rescinded  that  settlement.  In 
1758,  when  the  first  addition  was  made,  and  the  mortgage  was 
increased  to  17,000/.  there  was  no  reason  for  Saville  axid  Marg 
to  join  but  the  settlement  of  1757.  Therefore  it  is  a  recogni- 
tion of  the  settlement;  as  but  for  that  they  had  no  title  to 
those  estates.  Then  if  the  settlement  was  carried  into  execu- 
tion, 
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tion,  the  son  was  ki  poflseadioii  of  those  tirre  estatea^  p«^  of  iA& 
TonbAjfp  estate ;  and  the  gentod  words  in  the  agreement  ?af 
1759  ''  aU  the  estate  'mYin*0kire,  of  which EUMohethFimch  is 
''  now  m  possession,"  were  to  aroid  a  partieuihr  description, 
and  to  leave  out  those  two  estates.  If  so»  this  agreement  stUl 
recognises  that  settlement.;  whence  arises  an  argument^  that 
at  that  time  the  Plaintiff  was  intended  to  have,  not  only  the 
20,000/.  but  also  her  chance  of  the  life  estates ;  which  was 
then  but  small ;  as  her  brother  was  young,  and  might  hAvc 
children:  but  that  settlement  was  considered  as  existing, 
and  meant  to  continue.  A  doubt  was  raiaed  from  the  agree- 
ment in  the  same  year,  in  whidi  there  was  an  exception  of 
BrifHsworth  and  Rotherhani ;  which  seems  to  be  under  the 
idea,  that  they  were  part  of  the  subject  of  the  former 
agreement;  for  the  intention  of  the  latter  was  so  &r  to 
carry  the  former  into  execution,  as  respected  possession  and 
receipt  of  the  rents  and  profits  of  the  estate;  the  effect 
then  being  to  execute  the  former  agreement,  what  was  exr 
cepted  would  have  followed  die  fate  of  the  rest,  if  not  for 
that  exception.  But  the  answer  to  that  doubt  is,  that  the 
person,  drawing  the  instrument,  was  probably  told,  that  the  son 
was  then  in  possession  of  that  part ;  and  therefore  that  excep- 
tion might  have  crept  jn  inaccurately ;  and  tiie  words  ''  of 
^'  *  which  EUxabeth  Finch  is  now  in  possession,*'  seem  nuga- 
tory unless  there  was  some  part  of  the  Yorkshire  estate,  of 
which  she  was  not  in  possession.  If  so,  there  is  nothing  prior 
to  the  will  to  shew,  they  considered  this  settlement  as  at  an 
.  end.  Her  will  is  in  the  largest  words;  **  all  my  fireehold  lands, 
*^  tenements,  messuages,  tithes,  and  all  my  personal  estate." 
There  is  nothing  particuUr,  shewing  she  imagined  she  had  a 
power  over  the  life  estate  of  her  daughter ;  nor  till  her  death 
in  1767  was  an  act  done  shewing  a  change  of  intention;  there- 
fore there  was  no  act  done,  which  was  not  consistent  with  the 
settlement  of  1757.  Then  came  the  mortgage  in  1769;  and 
without  doubt  the  recital  does  import,  that  the  whole  of  the 
estate  subject  to  it  then  belonged  to  SaviUe ;  and  that  it  was 
subject  to  no  other  charge  than  the  mortgage,  and  that  by 
Elizabeth's  will.  To  that  the  Plaintiff  was  a  party.  With 
regard  to  that,  if  they  collected  from  the  premises,  I  have 
drawn,  that  the  settlement  of  1757  was  at  an  end,  they  in- 
ferred 
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1993.         ferred  that  £rom  premises,  that  do  not  warrant  it ;  for  too  d^ 

.y^"^  cumstance  prior  to  the  transaction  of  1769  had  tended  to  amnl 

^^  that  settlement :  so,  if  from  those  preceding  tranaactioiis  diej 

Finch.        concluded,  that  the  whole  of  these  premises  belonged  to  A- 

viUe,  it  was  a  mistake ;  and  it  is  the  peculiar  province  of  dni 

To  rectify  mis-  Court  to  rectify  mistakes.    It  is  too  much  firom  tins  recital  to 

takes  is  the  pe-  presume  the  loss  of  deeds  conveying  this  estate  and  destrojiig 

eoliar  proviDce  the  setdement.    I  should  be  inclmed  in  such  a  fiunily  tarn- 

of  toe  Coart  of  ^^^^^^^  where  the  same  person  was  employed  for  all  parties  to 

suppose  the  idea  was,  that  she  should  take  only  the  sum  of 
^,000/. ;  but  that  they  had  not  taken  the  legal  steps  to  pie- 
vent  her  from  taking  the  other  interest  also.  After  this  Atf 
proceeded  upon  the  mistake,  if  it  was  one ;  and  she  did  not 
understand  herself  to  have  any  demand  upon  the  estate  sub- 
ject to  the  mortgage  except  the. ^,000/. ;  for  in  1778,  wheD 
an  addition  was  made  to  the  mortgage,  she  was  made  a  pailj 
in  respect  of  that  sum;  in  1774  that  sum  was  paid;  sod  i& 
1775  another  addition  being  made,  she  was  not  a  party ;  as  her 
charge  was  paid.  I  am  inclined  to  think  therefore,  that  Ait 
recital  in  the  deed  of  1769  was  upon  the  idea,  that  what  wn 
done  before  had  put  an  end  to  the  settlement  of  1757;  but  do 
not  think  it  sufficient  evidence,  that  it  was  in  fact  put  an  eai 
to.  If  so,  that  estate  still  belongs  to  her.  But  as  to  what  she 
takes  under  the  wiU  of  her  brother,  it  was  understood  by  aD 
the  family,  that  these  estates  were  his,  subject  only  to  the  mort- 
gage ;  and  it  is  clear  from  Noys  v.  Mordauni,  2  Verm*  581, 
[  ♦546  ]  •Streatfield  v.  Streatfield,  Forr.  176,  and  other  cases,  that 
where  it  is  understood  by  all  parties,Uhat  an  estate  belongs 
to  B.  which  really  belongs  to  A.  and  B.  devises  all  his  estate 
to  C  but  also  gives  something  to  ^.  it  is  a  case  of  election. 
Therefore  the  Plaintiff  in  this  case  must  elect  (60). 


Costs  given  as  The  bill  was  dismissed  with  costs  as  to  that  part  imputing 
to  part,  and  fraud  to  the  purchase  of  the  annuity  from  the  Plaintiff;  as  to 
refused  as  to  ^  ^j^^  j.^^^^  except  her  claim  under  the  question  of  election, 
•      *  without  costs. 


(60) 
523,  7. 


Ante,   Blake  v.  Btmbnry,  514 ;    and  the   notes   in  pages 


CASES  IN  CHANCERY.  54S 

17M. 
BLOUNT  r.  BURROW  (61 ).  July  IBM. 

4Bro.  C.  C.n. 
XMTAL  TERy  a  Defendant,  being  examined  before  the  Mas-    Xssne  directed 

ter  in  order  to  charge  him  with  the  receipt  of  four  India  to  try,  whether 

bonds,  the  property  of  the  testator,  swore  as  to  that,  that  he  there  was  do» 

had  received  them  from  the  testator  twelve  days  before  his  ^^^  morttM 

death  with  directions  to  keep  them  in  case  of  his  death.    The  ^T^' 

Master  refused  to   allow  him  these  bonds;   u(>on  which  he  .     ,         l^en 

accepted.  in  ih^^  i^^  aj. 

ness. 
Mr.  Lloyd  and  Mr.  HaU^  for  the  exceptions.  Party  dis- 

This  is  a  good  donatio  mortis  causd;  Snellgrove  v.  Baily^  charged,  as 
a  Atk.  214,  HiU  V.  Chapman,  2  Bro.  C.  C.  612.     The  exami-  ^«"  ••  ^}^^^' 
nation  of  the  party  is  good  evidence  in  his  discharge.    Where      *   \    ^ 
you  examine  a  party  to  charge  him,  and  there  is  also  matter 
joi  discharge,    you  cannot  read  one  without  reading  both: 
Kirkpatrick  v.  Love,  Amb.  589  (62).    The  answer  of  a  De- 
fendant may  be  read  against  him :  but  then  he  may  read  the 
whole :  2  Com.  Dig.  98.  Darston  v.  Lord  Oxford,  1  Eq.  Ca. 
Ab.  10,  as  to  books  and  writings. 

Mr.  Selwyn  and  Mr.  Ainge,  for  the  report. 
This  is  not  good  as  donatio  mortis  causd  ;  because  it  is  not 
stated  in  the  examination,  that  it  was  in  the  last  illness,  which 
♦is  absolutely  necessary.  Besides  on  all  the  suspicious  circum-  [  •  547  ] 
stances  of  the  case  the  Court  will  not  receive  the  examination 
of  the  Defendant  as  evidence  to  entitle  himself  to  these  bonds. 
He  never  stated  his  claim  by  answer ;  nor  till  examined  upon 
interrogatories.  To  allow  this  would  be  to  allow  him  to  make 
evidence  for  himself.  If  he  takes  these  bonds,  there  will 
not  be  enough  for  debts.  I  admit  the  case  from  Eq.  Ca.  Ab. 
which  is  a  book  of  good  authority,  though,  that  point  is  not 
mentioned  in  the  report  of  that  case.  Pre.  Ch.  188.  But 
that  only  goes  to  the  case  of  books  and  writings ;  which  I 
admit,  because  there  is  not  the  danger  \^  and  the  parties  in 

that 
(01)  Lord  Comniissioner  WiU    wise  not.     See  post,  Ridgeway 

son  absent.  v.  Darwin,-  Thompion  v.  Lamke, 

(62)  If  in  the  same  sentence'    Vol.  VII,  404,  587.    Robinson 

and  as  one  transaction;  other-    v.  iSoo/iiey,  XIX,  662. 
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Blount 
Burrow. 


that  case  lived  at  Bar  baches;  and  many  of  them  were  dead. 
The  case  in  Ambler  refers  in  the  margin  to  Talboi  v.  Ruikdge 
as  being  ad  idem;  but  that  case  is  directly  contrary.  It  was 
on  17th  October,  1747$  and  it  was  expressly  decided,  Ait 
the  party's  own  evidence  could  not  be  admitted  ;  and  2  Ven. 
194,  was  referred  to  there. 


Lord  Commissioner  Eyre. 
The  examination  is  evidence  in  dischai^ge   of   the  futj, 
who  is  charged  by  it.    The  modern  cases  have   gone  fitf  fiir 
that,  and  rightly. 


Upon  the  other  question,  the  Court  was  of  opinioa,  tbit 
the  objection,  that  it  was  not  stated  to  be  in  the  last  iflniii 
was  fatal:  but  the  Counsel  for  the  exceptions  saying,  he 
apprehended,  that  according  to  the  cases  it  was  not  neoef- 
sary  that  should  appear,  and  that  it  did  not  appear  in  ISS 
V.  Chapman,  an  issue  was  directed  to  try^  whether  this  was 
donatio  mortis  causd(GS). 


(63)  Pre.  Ch.  269,  300.  1  P. 
WiiL  404,  441 .  3  P.  WUL  366. 
2  Ves.  431.  2  Bia.  Com.  514. 
In  Tate  ?.  Hilbert,  post,  Vol. 
II,  111,  and  4  Bro.  C.  C.  286, 
Lord  Loughborough,  C.  gives 
tbe  true  definition  of  donatio 
mortis  causd,  and  corrects  the 
inaccuracy  of  Swinburne's  defi- 


nition. Hurst  ▼.  Beach,  5  MsH 
351.  In  Gardmer  ▼.  Pmrkr, 
3  Madd.  184,  the  oonditlon  for 
restoration  in  case  of  recofefji 
not  being  expressed,  was  iofen- 
ed.  See  more  upon  this  sabjed, 
Walter  v.  Hodge,  2  jSmwiisI.  9S, 
and  the  notes. 
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1702. 
JtOy  19/A. 

GRIEVES  r.  CASE  (64).  ABro.C.  C.  67. 

2  Cat,  301. 
nPESTATRIX,  having  endowed  the  chapel  of  Fakenhamy     Beqaest  of 
directed  by  her  will,  that  600/.  should  be  laid  out  in  moDcj  to  be 
&ee}iold  lands^  or  copyhold  with  fine  certain,  as  soon  as  could  lai<l  out   in 
be  after  her  decease ;  and  until  an  eligible  purchase  could  be  '*°^  ^^^  ®*^ 
made,  that  the  said  600/.  should  be  placed  out  at  interest  by  "j*™«nt  of 
her  friend  Charles  Case^  his  executors,  &c. ;  whom  she  ap-  T**"!*^    .,* 
pointed  trustees  for  the  purpose  of  receiving  and  placing  out  unj^-  ||. 
the  same  for  the  most  interest  he  could  safely  get,  until  a  9  q^^  j^  c.3e 
.purchase  could  be  made,  and  for  making  such  purchase;  and  not  snp- 
land  upon  trust  and  confidence,  as  soon  as  CasCy  his  exe-  ported  by  snp- 
cutorB,  &c.  could  meet  with  such  freehold  or  copyhold  lands,  po«>ng  a  di»- 
suitable  for  the  purpose,  to  cause  them  to  be  conveyed  to  ^^^^^  io  the 

.  hunself  or  themselves  and  the  other  trustees  for  Fakenham  ^^^^  ^^\  ^ 
chapel  and   their  heirs;   and  the  said  600/.  she  gave  upon  1     .    ^      .. 

.trust,  that  the  interest  and  produce  thereof,  until  a  purchase  ractioiw  belnff 
could  be  effected,  and  afterwards  the   rents  and  profits  of  imperative, 
the   purchased  premises,    should  be  applied  to  pay   several    Where  the 

-  small  annuities  for  life.     AH   the  residue   of  the  said  interest  general  object 
or  rents,  and  also  the  parts  given  to  the  annuitants,  as  they  ,     ^®  devise 
respectively  depart  this  life,  she  gave  and  directed  to  be  paid  "  ^^    '      *"P* 
in  equal  moieties,  the  one  to  her  friend  Thomas  Mend/iom,  of  j  ^  . .         - 
Briston,  Teacher  of  the  Gospel,  for  his  natural  life ;  the  other  personal  bene- 

'  to  her  friend  Samuel  Easthaughy  of  Fakenham,  Teacher  of  the  fit  the  interest 
Gospel,  for  his  natural  Ufe ;  and  after  the  decease  of  Mendham  of  a  devisee, 

'  one  equal  third  part  of  the  said  interest  or  rents  to  be  paid  to  >^  niust  be  to- 
thepreacheror  teacher  for  the  time  being,  who  shall  steadily  offi-  '**v  separate 
ciate  in  the  chapel  ofBriston,  belonging  to  Mendham,  where  he  /^™ 
now  usually  officiates ;  tlie  other  two-third  parts  to  East/taugh 

'■  for  his  life ;  he  and  the  said  preacher  exchanging  upon  Lord's 
day  alternately,  the  one  at  Fakenham ,  the  other  at  Brisian: 
provided  that  Mendham  and  Easthaugh  do  not  voluntarily  with- 
draw from  and  refuse  officiating,  when  able,  at  the  said  Faken-- 
ham  chapel  as  usual ;  if  they  do,  during  such  recess  the  share 

'  of  him  or  them  refusing  to  cease,  and  go  to  the  preachers 
appointed  in  his  or  her  room :  and  after  the  decease  of  Mend- 
ham 
(G4)  Lord  Commissioner  WiUan  absent. 


Gribtbs 

V. 
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1793.  Aam  and  Easihaugh,  and  the  suryiyor  of  them  the  interest  of 
rents  to  be  paid  for  ever  to  the  jHreachers  for  the  tune  beings 
who  shall  be  chosen  by  the  trustees  of  Faienham  and  the 

Casb«  trustees  or  major  part  of  the  communicants  of  Mendiam's 
chapel  at  Bristan ;  two-thirds  to  the  preacher  at  Faiemkmi, 
and  one-third  to  the  preacher  at  Bristan.  She  £EUther  de- 
siredy  that  Easthaugh  should  not  continue  a  stated  preacher 
in  her  said  chapel,  dor  enjoy  the  benefit  intended  him  by  her 
will  any  longer  than  he  continues  to  preach  the  gospel. 

The  bill  was  filed  by  co-heiresses  of  the  testatrix ;  and  a 
decree,  which  had  been  made  by  Lord  Thurhw,  contained  a 
declaration,  that  this  devise  was  not  to  be  considered  as  void, 
so  far  as  it  respected  the  immediate  annuitants  (65).  Upon 
farther  directions  two  questions  were  made ;  first,  whether  m 
order  to  support  this  charity  it  was  not  possible  to  consider 
the  trustees  as  not  bound  to  lay  out  the  fimd  in  land  :  secondly, 
if  not,  whether  the  interest  of  Mendham  and  Easthaugh  could 
[  *S40  ]      be  maintained,  *  as  being  separate  firom  the  charitable  trust, 

and  intended  as  a  personal  bounty  and  favour  to  them. 

Attorney  General,  for  the  charity,  cited  Grimmett  v.  Grim- 
mett,  Amb.  210,  as  an  authority,  that  the  charity  might  be 
supported  by  considering  the  trustees  as  not  obliged  to  lay  out 
the  fund  in  land. 

Mr.  Mitford,^ 2Lii<Si  Mr.  Steele,  for  Mendham  and  East' 
haugh. 

There  are  no  such  words  in  the  statute  43  Eliz.  as  ''  main' 
*'  tenancefor  a  minister."^  In  1  Eq.  Ca.  Ab.  95,  it  is  expressly 
said,  that  is  not  within  the  words  of  the  statute,  but  that 
it  has  been  said  to  be  within  the  eqiuty  of  it.  The  only  ground, 
upon  which  this  can  be  taken  to  be  a  charitable  use  within  the 
statute,  is,  that  it  is  a  provision  for  the  benefit  of  those,  to 
whom  the  religion  is  to  be  administered,  not  for  the  particular 
clergymen ;  for  giving  a  charity  for  finding  a  clergyman  cannot 
be  deemed  a  charitable  use  with  regard  to  the  person,  any 
more  than  a  gift  to  any  other  person  can  be  charitable  for  the 
benefit  of  the  person,  to  whom  it  is  applied.  Thus  a  gift  to 
provide  a  surgeon  for  an  hospital  is  not  charitable  with  regard 

to 

(65)  2  Cox,  301.  The  case,  as  it  came  before  Lord  TkMrkm, 
18  there  stated. 
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to  the  surgeon^  but  with  regard  to  the  persons  taken  into  the         1792; 
hospital  to  be  taken  care  of.     This  is  a  personal  &your  to       Gribvbs 
these  persons  accompanied  with  a  certain  condition  with  re-  v. 

spect  to  one  of  them,  which  may  be  construed  to  tend  to  a  cha-  Cask. 
litable  use.  She  expressly  calls  them  her  friends.  The  pro- 
yiaOf  that  they  shall  not  voluntarily  withdraw,  &c.  shews,  she 
had  a  view  to  their  personal  benefit  independent  of  their  situa- 
tion as  preachers  at  these  two  chapels ;  for  if  they  were  dis- 
abled by  illness,  or  removed  on  account  of  the  displeasure  of 
those,  who  had  power  to  remove  them,  it  would  then  be 
merely  a  personal  gift  to  them ;  for  they  would  be  in  receipt 
of  the  fimd  without  having  any  thing  to  do  with  the  charitable 
use.  It  is  a  condition  subsequent ;  and  the  gift  is  absolute. 
In  the  case  of  Sir  Coventry  Carej/'s  gift  to  Mr.  Poole  Carey 
the  devise  was  good,  and  the  condition  bad.  Here  it  is  a 
personal  benefit,  as  in  Do^  v.  Aldridge,  4  Term  Rep.  B.  R.  264, 
and  Barrington  v. ,  before  Lord  BathursL  The  con- 
dition, though  not  within  the  words  of  the  statute,  yet  is  void 
as  within  the  equity  of  it:  but  it  is  only  a  devise  to  these 
persons  clogged  with  a  condition,  which  is  void. 

Solicitor  General,  contrd,  *  [  550  ] 

Doe  V.  Aldridge  was  in  the  absence  of  two  of  the  Judges; 
and  from  the  manner,  in  which  it  was  treated,  is  a  case  of  but 
very  little  authority.  Besides  the  preaching  there  was  ex- 
pressly not  to  commence  till  after  the' death  o{  Aldridge.  The 
phrase  used  there  as  to  him  is,  that  the  testator  expects,  he 
will  promote  the  work  of  Grod ;  and  words  of  expectation, 
confidence,  hope,  8cc.  will  not  be  sufficient  to  raise  a  trust, 
unless  where  the  object  is  certun.  This  case  is  not  like  that. 
This  is  not  a  gift  to  these  persons  upon  a  condition,  that  after 
their  death  there  shall  be  a  perpetual  charitable  establishment : 
but  the  effect  is  a  devise  of  rents  and  profits  of  real  estate  for 
the  purpose  of  creating  and  perpetuating  a  charitable  esta- 
blishment ;  towards  the  creation  and  perpetuation  of  which  a 
provision  was  made  for  these  persons,  not  absolutely,  but  in 
consideration  of  their  doing  that  very  duty,  which  those,  who 
should  succeed  them,  were  to  do,  and  in  the  same  character. 
They  admit  the  intention  to  make  a  perpetual  charitable  esta- 
blishment, which  is  yoid  after  their  death ;  but  say,  that,  while 

that 


5ft»* 
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that  chsritaUe  esteUnlunent  contbues  in  their  fivm,  thcj  takt 

distinedy  from  it  for  their  own  personal  benefit :  that  m 
too  nite  a  digtinction^ 


[  •551  ] 


It  was  said  at  the  bar,  that  when  this  cause'  was  &e«rd  he- 
fore  the  Lord  Chanedt&r^  he  was  of  ojnmoi^  tha:t  MemHnm 
and  Etufltarngk  were  ta  be  considered  as  entided  to  life  eatetet, 
though  the  trust  should  not  be  maintainable.  Thia  was  not 
denied  with  confidence  by  the  SoUeitor  General;'  but  rather 
avoidedy  by  saying,  die  wholie  of  the  wiD  was  not  then  stated. 

Lord  Commissioner  Eyre. 

The  question,  made  by  the  Attorney  General,  must  be  first 
noticed;  whether  this  can  be  a  good  disposition  to  a  charitaUa 
use  in  respect  of  its  being  possible  to  lay  out  the  fiind  other- 
wise than  in  land.    For  that  a  case  flrom  Ambler  was  cited. 
The  whole  of  that  case  rests  upon  a  critical  comparison  of 
words.    The  words  in  that  case  were  ''  such  purchase  as  is  te 
'^  the  satisfaction  of  the  trustees.**    If  the  question  could  be 
rested  upon  the  similarity  or  synonymy  of  the  two  cases,  it 
would  b*e  a  fair  argument.     But  I  think,  without  sajrin^,  whe- 
ther I  approve  of  that  case  or  not,  that  this  is  substantiaHy 
distinguishable ;  and  upon  the  ground  stated  by  Lord  Hard" 
wicke  there;   for  he  says,   *if  it  had  been  a  disposition  of 
money  to  be  laid  out  in  land,  he  should  have  been  obhged  to 
have  said,  it  was  within  the  statute.     Now  this   is  that  very 
case.    Therefore  the  case  cited  will  not  apply ;  and  it  stands 
upon  so  much  nicety,  that  it  is  not  proper  to  extend  it  t6 
cases,  in  which  every  part  of  the  circumstances  of  that  case 
does  not  occur.     This  devise  therefore  is  void  within  the 
statute. 

The  next  consideration  is,  whether  these  two  persons  are 
are  to  be  considered  as  having  an  interest  detached  firom  the 
trust,  so  as  to  l^e  separated  from  the  trust,  though  that  should 
be  condemned.  It  is  said  to  have  been  the  opinion  of  the  late 
Lord  GhanoeUorf  that  they  were  to  be  considered  as  entitled 
to  a  Kfb  estate,  notwithstanding  the  trust  was  not  maintainable. 
That  opinion  is  tlie  only  circumstance,  that  raises  a  doubt  in 
my  ndnd  as  to  the  tnie  eonstruotion  of  the  vrill.     The  ease 

firom 
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from  the  Termlteports  does  not  upon  eonsideration  bear  upon 
thia  at  alL  But  diat  opinion  is  a  great  authority^  and  deserves 
much  consideration*  Whether  according  to  the  observation  of 
the  Solicitor  General  every  part  of  the  will  fell  under  the  eye- 
of  Lord  lliurlowy  it  is  impossible  for  me  to  say.  But  the  un- 
fortunate circumstance  is,  that  this  opiiuon  does  not  bind  me; 
as  the  decree  has  not  gone  far  enough  to  include  that  ques- 
tion; for  though  the  language  of  it  is,  that  that  devise  was  not' 
to  be  considered  as  void,  so  far  as  respects  the  immediate' 
annuitants,  I  cannot  comprehend  these  two  persons  under  that* 
description.  The  testatrix  has  determined,  whom  she  meant 
by  diose  words;  for  she  comprehends  expressly  the  persons, 
to  whom  the  small  annuities  are  given,  as  her  annuitants;  and 
there  is  nothing  in  the  decree  to  authorize  me  to  suppose,  the 
Lord  Chancellor  meant  to  comprehend  more  under  those 
words,  than  she  did.  Besides  in  propriety  of  language  these 
two  persons  were  not  annuitants.  The  others,  who  had  small 
sums  g^ven  out  of  the  whole,  were  strictly  so ;  but  not  these 
two,  who  take  the  whole  residue,  or  the  rents  and  profits,  if 
the  fund  is  laid  out  in  land.  Therefore  under  this  decree  it  ii» 
void  as  against  them  in  that  character.  Then  can  they  be  so 
separated  from  the  general  trust,  that  this  Court  is  bound  to 
condemn,  as  that  their  interest  can  be  maintained,  though  the 
interests  of  those,  who  come  after  them,  cannot.  It  appears 
to  me,  that  the  object  of  the  testatrix  was  to  make  a  dispo-^ 
sttion  to  a  charitable  use :  and  though  some  arguments  at  the 
bar  tended  to  shew  the  establishment  of  a  minister  not  to  be 
a  provision  for  a  charitable  use,  yet  that  argument  upon  the ' 
whole  *  falls  to  the  ground ;  as  it  is  admitted,  that  in  respect 
of  the  benefit,  which  the  flock  are  to  derive  firom  the  exhorta- 
tions of  the  pf^tor,  it  is  a  charitable  use;  Here  the  general 
object  was  to  make  an  establishment  for  the  two  chapels  at 
Briston  and  Fakenham.  The  latter  was  her  own,  which  she 
had  founded;  and  whidi  was  apparently  her  first  object* 
Mendkam,  it  appears  from  the  will,  was  the  stated  preacher 
at  Briston;  and  EastAaugh  was  one  of  the  stated  preachers  at 
Fakenliam ;  but  both,  as  appears  by  the  wiD,  were  alternate 
preachers  at  Fakenham.  Having  a  general  object  to  provide 
for  both  chapels,  and  having  apparently  a  great  confidence  in 
Mendhaniy  and  a  reliance,  that  his  chapel  would  be  taken  care 

of 
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1702.         of  without  a  special  provision  in  his  life,  and  having  a  viev, 
that  in  all  events  Fakenham  should  be  provided  fbr,  as  it  had 
been,  by  the  alternate  preaching  of  both,  she  begins  with 
Case.         giving  them  an  estate  for  hfe  in  these  premises,  with  a  cob> 
dition  annexed  that  they  do  not  voluntarily  withdraw^  or  refiiae 
to  do  the  duty,  they  were  accustomed  to  do  at  Faieui&m. 
After  the  death  of  Mendham^  when  another  preadier,  whom 
she  did  not  know,  was  to  be  appointed  to  JBrisimh  she  then 
comes  to  her  more  general  idea  of  an  establishment  for  both 
chapels.    When  Mendham  drops,  she  arranges  it  in  this  way; 
that  Easthaugh  shall  then  take  two-thirds,  and  the  preacher  at 
Briston  one-third :  but  she  expressly  here  makes  that  profi- 
sion  part  of  the  trust  and  general  object  of  the  c^haritable  dis- 
position ;  for  she  has  annexed  to  that,  that  they  are  to  preadi 
alternately  at  Fakenham.    I  lay  no  stress  upon   that  proviss, 
that  \i  Easthaugh  apostatizes,  he  is  to  have  no  part  of  her 
bounty,  but  to  observe  that  it  shews  the  consideration  af 
her  bounty  to  these  two  persons ;  and  that  consideratisn  af- 
fords the  true  construction.    It  was  argued  with  great  foroe^ 
that  there  was  a  personal  bounty  intended  to  them.     I  agree, 
there  was ;  but  it  is  equally  apparent,  that  it  flowed  firom  a 
confidence  in  them  in  the  character  of  ministers  of  these 
chapels,  and  not  in  any  other  way.     Then  it   comes  to  the 
question,  whether  if  a  plain  trust  and  disposition  to  a  chari- 
table use  are  manifested  by  the  will,  and  intended  throughout, 
but  that  disposition  is  also  manifested  with  a  certain  degree 
of   personal  boimty  and   favour  to  particular   objects,  that 
will  take  the  case  out  of  the  statute:  but  I  am  of  opiraon, 
that  if  the  personal  bounty  cannot  be  totaUy  separated  from 
the  general  object,  in  respect  of  which  they  are  to  have  that 
preference,  it  is  not  sufficient;  and  it  is  proved  clearly  by  tbe 
[  *  553  ]      «  admission  of  Mr.  Mitford,  that  if  there  is  a  general  disposi- 
tion to  a  charitable  use,   and  the  testator  appoints  the  fint 
preacher  to  exercise  that  function,  that  would  be  a  case  within 
the  statute.    That  establishes  the  principle,  that  mere  persooal 
favour,  and  confidence,  and  benefit  too,  manifested  essentially 
by  the  preference  made  of  one  to  the  other,  as  the  first  object 
of  her  bounty,  will  not  separate  that  favour  firom  the  tnui 
It  was  manifestly  her  intention  to  make  a  general  provision  for 
the  two  chapels ;  to  suspend  that  as  to  one  till  the  deadi  of 
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Mendham^  atid  to  continue  it  as  to  the  other  from  the  moment 

• 

of  her  death  and  during  his  whole  Ufe ;  and  consequently  there 
is  a  charitable  use  subsisting  from  the  moment  of  her  death  as 
to  Fakenliam  chapel ;  and  these  persons  have  this  boimty  only 
in  respect  of  that  charitable  disposition.  Consequently  their 
estate  cannot  be  separated  from  the  trust;  and  if  that  fails, 
this,  which  is  a  part  of  it,  must  fail  also.  Then  as  to  Doe  v. 
Aldridge :  the  comments,  which  have  been  made,  save  me  the 
trouble  of  sa3ring  much  upon  it.  But  we  need  not  quarrel 
with  that  case ;  for  though  we  may  collect  circumstances  enough 
to  sec,  what  the  testator  in  all  probability  did  mean,  yet  it  is 
an  answer,  that,  where  he  says,  he  expects  the  devisee  will 
promote  the  service  of  God,  in  those  general  words,  the  trust, 
which  would  be  raised  by  the  word  "  expect^  would  fail ;  as 
there  is  not  sufficient  to  connect  it  with  the  other  trust.  If 
therefore  there  is  a  fair  objection  to  connecting  with  the  life 
estate  the  subsequent  trust,  that  estate  is  not  a  disposition  to  a 
charitable  use.  Therefore  that  case  does  not  apply  to  this ; 
for  there  is  no  benefit  here  intended  to  these  persons  distinct 
from  this,  that  they  had  officiated  at  these  chapels,  and  were 
intended  to  do  so.  Therefore  the  whole  of  this  disposition 
after  the  annuities  will  fall  under  the  general  objection  of 
a  disposition  of  money  to  be  laid  out  in  land  for  a  cha- 
ritable use. 


1792. 


Grieves 
Case. 


Lord  Commissioner  AsHHUtisT. 

Upon  the  first  question  I  am  clearly  of  opinion,  that  the  be- 
quest is  void  in  its  nature.  Those,  who  have  argued  in  favour 
of  it,  have  relied  upon  that  case  in  Ambler,  in  which  Lord 
Hardwicke  did  not  think  the  devise  absolutely  void :  but  that 
was  entirely  founded  upon  the  wording  of  it.  It  was  not  a  gift 
of  money  absolutely  to  be  laid  out  in  land;  and  though  Lord 
Hardwicke  did  consider  the  case  with  a  view  to  its  being  in 
the  power  of  the  trustees  to  lay  it  out  so,  if  they  thought 
proper,  *  yet  as  it  was  not  obligatory  upon  them,  he  thought, 
they  would  not  in  their  discretion  do  an  act,  which  would  be 
nugatory;  but  would  suffer  it  to  remain  in  the  funds,  by 
which  means  it  would  not  be  within  the  act.  As  he  went  in 
that  case  on  a  criticism  upon  the  words,  we  cannot  do  it  in 
this  case;  for  the  direction  is  imperative  on  them  to  lay  it 
out  in  land. 

Vol.  L  Q  Q 
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Grieves 

r. 

Case. 


The  next  question  is,  whether  there  is  any  thing  to  distiii- 
guish  the  case  of  these  two  persons.     I  think,  there  is  not. 
It  is  true,  the  testatrix  does  appear  to  have  had  a  particular 
predilection  for  them  from  her  long  knowledge  of  Aem.    But 
what  was  her  general  intent?    It  was  to  appoint  a  perpetual 
•chaplain  in  these  two  chapels ;  and  this  appointment  of  these 
two  was  only  the  inchoation  of  that  charity.     It  is  true,  dur- 
ing their  lives  she  makes  a  particular  qualifieation  as  to  the 
application  of  the  fund  respecting  those  two,    which  is  not 
meant  to  extend  to  future  preachers.    They  are  to  take  in 
moieties  this  benefaction:  but  her  intention  was  as  much  to  tie 
them  down  to  the  exercise  of  their  function  in  these  chapds 
as  those  to  come  after.    That  is  plain  from  the  will;  which 
makes  it  as  much  a  charitable  bequest  with  regard  to  them  as 
to  the  others.     As  to^  the  case  in  the  Term  Reporis,  we  may 
give  it  its  due  merit ;  though  perhaps  it  was  not  looked  into 
as  much,  as  it  might  have  been.     The  foundation  of  that  idea 
was,  that  it  was  nothing  more  than  a  bequest  beneficial  to  the 
party  without  annexing  to  it  a  stipulation  of  preaching  in  the 
chapel;  which  made  it  a  charitable  bequest  as  to  the  future 
preachers.    Here  that  stipulation  is  expressly  annexed  to  these 
two  interests;  which  distinguishes  this  case  from  that.     There- 
fore I  concur  with  Lord  Commissioner  JSyre(66). 


(66)  Post,  Blandford  Y.Thack- 
erell.  Vol.  II,  238.  Attorney 
General  r.  Whitchurch,  III,  141. 
Corbynv.  French,  IV,  41S.  Chap" 
man  v.  Brown,  VI,  404.  Attor- 
ney General  v.  Parsons,  VIII, 
186.  Attorney  General  V .  Davies, 
IX,  535.    Attorney  General  v. 


Stepney,  X,  22,  534,  8.  CurtU 
V.  JSTttWon,  XIV,  637.  CmnU  r. 
Pye,  XVII,  462.  Attorney  Ge- 
neral V.  Hinxman^  2  Jac*  SfWdk, 
270.  Henshaw  v.  Atkinton,  Jobf 
son  V,  Swann,  3  MaddL  306, 457. 
Waite  V.  Wehh^  6  Madd.  71. 
Kirkbank  v.  Hudmm,  7  Pri.  211 
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CROSBIE  V.  MURRAY  (67).  1792- 

July20tk,2\st. 
i^N  the  ^th  December 9  17S4,  Grainger  Muir  entered  into    Bond  to  pay 

a  bond,  reciting,  that  having  by  his  last  will  left  and  an  annuity  till 
bequeathed  to  John  HilUard  (his  nephew)  a  certain  sum ;  and  a  legacy  recit- 
it  being  the  resolution  and  intention  of  the  said  Grainger  Muir  ®"*®  "*^'®  "®®*^ 
to  make  a  competent  provisipn  a,nd  allowance  for  him  the    ^^^®*    ®      y 
said  John  Hittiard,    till    the   aforesaid    legacy   should   and-   ,.. 
might  be  carried  into  effect  by  the  actual  payment  thereof;  ^yij-^^  shonld 
the  condition  therefore  was,  that  if  Grainger  Muir  or  any  ]^q  pM.  By  a 
person  in  his  na^ie  and  by  his  older,  &c.  should  pay,  or  cause  previoas  will 
to  be  paid,  to  HilUard  the  yearly  sum  or  annuity  of  1501.  he  had  giyen 
from  the  date  thereof  for  the  life  of  the  said  Grainger  Muir,  *  legacy ;  but 
*'  and  thereafter  and  until  the  aforesaid  legacy  and  bequest,      *  ^**  '®* 

'^  so  directed  and  made  in  and  by  the  last  will  and  testament      ,  ^ 

^  subsequent 

**  of  the  said  Grainger  Muir,  shall  be  actually  paid  to  him  ^m  ^^^  ^  ^^^ 

*^  the  said  John  Hilliard,'"  the  obligation  should  be  void.        legacy  given 

In  this  bond  the  amount  of  the  legacy  was  not  specified ;  payable   six 

but  Muir  had  in  fact  by  a  will,  made  when  he  was  in  India  months  after 

a  few  days  before  the  date  of  the  bond,  left  HiUiard  10,000/.  testator's 

with  remainder  to  his  brothers  and  sisters  equally,  in  case  of    ®*   ,    ,  ^^^^ 

"  and  above 

his  death  before  that  of  the  testator.    In  1785  that  will  was  .,  .. 

,  "  the  annuity, 

revoked  by  another,  by  which  the  testator  gave  HiUiard  a  •<  ^ydi  j  h^ve 

legacy  of  4000/.  "  over  and  above  the  annuity  of  150/.  which  ««  secured  to 

**  I  have  secured  to  him  for  his  fife."    That  legacy  was  di-  "  him  for  his 

rected  to  be  paid  within  six  months  after  the  testator's  decease.  "  life*'*  The 

The  will  also  contained  another  legacy  to  ^TiV/iarrf  of  1000/.  "»**«^*y  a°* 

directed  to  be  paid  as  soon  as  conveniently  could  be  after    .^°  J^^  "*" 

the  testator's  decease:  and  another  of  50/.  for  a  ring.   In  1786    JV 

'  i»        1  obugeeassome 

HilUard  reciting  the  bond,  and  that  in  consideration  of  filial  proylsion  for 

duty,  and  in  order  to  make  some  provision  for  his  mother,  be  ^jg  mother  **  to 

had  agreed  to  assign  to  her  the  said  bond  and  annuity,  did  '*  be  received 

accordingly  assign  to  her,  her  executors,  administrators,  and  *'  by  her  dnr- 

assigns  *'  the  said  annuity  and  bond,  and  all  estate,  rights  ''  '"^  ^^®  ^^^^ 

"title,  "of  the  obligor 

(67)  Lord  Coomiissioner  Wibon  absent.  ^^  ,       fi  *  11 

"  as  it  conld  have  been  by  the  obligee.**  The  bond  and  assignment  were 
put  into  the  possession  of  the  testator,  and  continaed  so  till  his  death.  The 
legatee  is  entitled  to  the  legacy  with  interest,  if  not  paid  At  the  time ;  and 
also  to  the  annnity  for  his  hfe  in  trast  for  his  mother. 
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title,  interest,  possession,  property,  claim,  and  demand 
'^  whatsoever  of  bim  the  sidd  John  HUUard  in^  to,  or  out  of 
**  the  same,  to  hold,  receive,  and  take  the  said  annuity  to 
**  the  said  Ann  HilUard^  her  executors,  &c.   from   the  date 

of  the  said  indenture  for  and  during  the  life  of  him  the  said 

Grainger  Muir  as  fully,  amply,  and  beneficially  to  all  in- 
**  tents  and  purposes,  as  he  the  said  John  HiUiard  might  or 
*^  could  have  held  the  same,  m  case  the  smd  indenture  had 
"  not  been  madcr** 

This  indenture  was  found  among  the  papers  of  Grainger 
Muir  at  his  death. 

The  Master  reported,  that  the  legacy  of  lOOOf.  was  a  satis- 
faction of  a  debt  due  by  the  testator  to  HiUiard  upon  a  pro- 
misory  note  given  in  1783  for  4f5SL  5s^  to  which  an  exception 
was  taken.  That  exception  was  given  up  without  argument ; 
as  the  Counsel  for  the  report  agreed  to  consider  the  legacy 
as  payable  at  the  death  of  the  testator  under  die  words  '*  as 
**  soon  as  conveniently  can  be  after  my  decease,**  which,  die 
Solicitor  General  said,  would  displace  what  he  intended  to 
say  in  support  of  the  exception. 

The  Master  also  reported,  that  HiBiardf  who  had  received 
the  legacy  of  4000/.  with  interest  from  six  months  after  the 
death  of  the  testator,  was  not  entitled  to  the  annui^  from 
his  death ;  which  was  excepted  to* 


Solicitor  General  and  Mr.  Richards,  for  the  exception. 
The  Master  has  misunderstood  these  instruments.      The 
testator  has  died  partially  intestate*    The  latter  will  does  not 
propose  a  case  of  election* 

Lord  Commissioner  Eire* 
It  is  very  material,  that  this  bond  was  in  the   possession 
of  the  testator  himself  for  the  benefit  of  HilUarcTs  mother. 
He  considered  himself  as  having  in  his  possession  a  benefit 
for  her,  which  he  intended  to  continue* 


Mr.  Mitford  and  Mr.  Campbell,  for  the  Report* 
It  is  impossible  to  say,  the  wiU  has  given  this  anntuty  to 
HiUiard.     It  is  not  given  to  him  for  life  by  implication.    His 
claim  can  only  be  under  the  bond.     If  a  testator  gives  m 
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estate  to  liis  son  after  the  death  of  his  wife,  who  has  no 
estate  in  the  property^  it  is  an  implied  intention,  that  the  wife 
shall  have  4t  during  her  Ufe.  So  if  an  estate  is  given  to  B.  on 
failure  of  issue  of  the  body  of  A.,  A.  has  an  implied  estate 
tail.  But  where  there  is  an  instrument  giving  a  certain  in- 
terest, that  destroys  the  implication  in  the  will ;  and  nothing 
passes  by  it.  In  Maitland  v.  Primrose^  11th  February ^  1791, 
the  testatrix,  reciting  that  her  husband  was  entitled  to  the 
fund  for  life,  gave  it  after  his  death.  This  was  her  mistake; 
for  he  had  no  such  interest ;  and  it  was  held,  that  he  could  not 
take  by  implication.  It  is  not  to  be  collected  from  the  will, 
that  the  testator  intended  to  extend  the  4mnui<y  beyond  the 
operation,  which  the  bond  would  have  to  give  it  to  Hilliard. 
The  introduction  of  the  words  "/or  his  Ufe**  is  only  a  de- 
scription of  the  tiling  given,  not  an  actual  bequest;  and  being 
60,  it  cannot  operate  as  a  bequest.  The  question  therefore 
can  only  arise  upon  the  bond,  which  is  voluntary.  The  re- 
cital does  not  mention  the  particular  legacy.  It  is  so  &r  from 
being  with  a  direct  reference  to  the  particular  sum,  that  the 
testator  s  intent  was  not  to  disclose  the  disposition,  he  intended 
by  his  will  for  this  nephew.  All  words  in  any  instrument  must 
be  taken  with  regard  to  the  subject.  A  will  is  always  revo- 
cable ;  therefore  when  an  instrument  is  executed  with  regard 
to  a  will,  it  must  be  with  regard  to  that  circumstance.  The 
purpose,  that  operated  upon  his  mind,  was  to  make  a  provi- 
sion by  way  of  maintenance  for  HiUiard,  till  the  legacy  should 
be  paid.  There  is  nothing  in  this  instrument  binding  him  to 
leave  a  certain  sum  of  money  to  Hilliard,  Suppose  he  had 
left  him  no  legacy,  or  had  died  intestate :  that  does  not  answer 
the  case ;  as  the  annuity  is  in  lieu  of  the  legacy,  whatsoever 
it  is,  till  it  is  paid ;  and  if  he  does  not  choose  to  take  the 
interest  of  the  4000/.  in  lieu  of  the  annuity,  he  must  be  put 
to  his  election. 


n«. 


Crosbib 

V. 
MURRAZ. 


Lord  Commissioner  Eyre. 
That  would  be  a  very  difficult  construction  from  the  words  Election  never 
'*  over  and  above.**    Though  that  will  not  operate  as  a  devise  ^^^  «pon  pro- 
of the  thing,  yet  it  is  sufficient  to  prevent  him  from  being  ^^^^^  intent, 
put  to  his  election  (68).    There  never  can  be  a  case  of  election 

but 
(fiQ)  Ante,  Blake  v.  Banbury ^  514,  and  the  notes,  523,  7. 
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but  upon  a  presumed  intention  of  the  testator;  which  is  in 
this  case  manifestly  the  other  way ;  namely,  to  give  him  the 
legacy  of  4000/.  over  and  above  whatever  he  can  claim  in  re« 
spect  of  the  annuity. 

For  the  Report. 
Suppose  it  had  stood  upon  the  original  will ;  it  is  dear,  he 
eould  not  claim  both  the  anniiity  and  interest  of  the  l^^acy  till 
paymeht  Then,  when  the  testeMt  has  altered  the  amount  of 
the  legacy^  not  having  stijpulated  to  give  to  any  particular 
amount,  the  effect  is,  that  here  is  a  legacy,  which,  being  by 
his  last  will,  is  what  he  intends  for  HUUardf  and  is  to  be  paid 
with  interest,  if  he  elects  to  take  it:  but  he  is  not  to  have 
both  interest  and  the  annmty  till  payment ;  and  having  claimed, 
and  been  paid,  the  legacy  with  interest  from  the  end  of  six 
months  after  the  death  of  the  testator,  it  is  a  vested  legacy,  to 
which  the  instrument  intended  to  refer ;  and  the  annuity  is  no 
longer  to  be  plaid.  The  first  will  has  been  preserved ;  which 
is  unusual ;  and,  if  it  had  been  lost  or  destroyed,  it  would 
have  been  extraordinary  to  have  admitted  evidence  of  the 
l^gAcy  given  at  that  time ;  and  it  would  have  been  difficult  to 
have  ascertained  the  fact.  The  only  thing,  upon  which  HiUiwrd 
can  lay  any  foundation,  is  the  words  in  the  recital  of  the  bond 
"  having  by  my  last  will  left  and  bequeathed."  That  was  in- 
accurate, because  that  could  not  be  said  during  the  testator  a 
life.  It  would  amount  to  a  restriction  upon  himself  not  to  re- 
voke it ;  as  if  he  did,  it  could  not  be  his  la^t  will.  It  is  mere 
description.  He  intended  this  simply,  to  provide  for  Hilliard 
by  will ;  and  to  make  a  provision  for  him,  till  that  could  be  car^ 
ried  into  effect ;  and  therefore  made  this  voluntary  bond  to 
pay  an  annuity,  till  the  legacy  should  be  paid.  The  words 
"  over  and  above,'*  from  which  it  is  inferred,  that  the  testator 
had  made  a  different  construction  of  this  instrument  in  his 
own  mind,  are  only  recital ;  and  it  is  dangerous  to  hold  mere 
words  of  recital  to  give  construction  to  aii  instrument  merely 
voluntary.  That  is  never  done.  Where  it  is  by  way  of  con- 
tract, it  is  different ;  for  perhaps  a  recital  may  amount  to  an 
agreement  to  do  the  thing.  But  those  words  may  receive 
some  construction ;  there  might  be  arrears,  to  which  they  may 
be  applied.     The  circumstance,  that  the  assignment  was  found 

among 
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among  the  papers  of  the  testator,  is  a  strong  proof,  that 
HiUiard  himself  considered  it  in  nature  of  an  annuity  during 
the  life  of  the  testator.  The  assignment  of  the  bond  is  only 
for  the  life  of  the  testator* 


1792. 


Crosbie 
Murray. 


Lord  Commissioner  Eyre. 

He  proposed  to  make  a  complete  assignment  of  the  bond: 
but  in  doing  it  he  assigns  it  for  the  life  of  the  testator. 

This  question  has  been  very  technically  and  very  ably  ar- 
gued by  Mr.  Miiford  and  Mr.  Campbell^  but  against  the  plain 
expression  of  the  instruments,  and  the  manifest  intention,  ad 
(ax  as  it  can  be  collected  from  them,  and  a  farther  intent,  ap- 
pearing from  collateral  circumstances,  if  we  can  take  notice  of 
them.  It  is  true,  if  a  man  gives  another  a  provision  to  con- 
tinue to  be  paid  to  him,  until  he  receives  a  legacy  by  the  wiH 
of  the  party  giving  that  provbion,  he  will  be  understood,  if 
there  is  nothing  to  the  contrary,  to  mean  that,  which  is  in  law 
the  last  will  and  testament ;  knd  that  is  a  satisfaction  of  the 
former  provision ;  and,  whether  more  or  less,  the  party  must 
be  content  with  it.  Generally  speaking,  the  will  of  a  man  is, 
not  that,  which  he  made  some  years  ago,  and  afterwards  re- 
voked, but  that,  which  is  subsisting  at  his  death.  On  the 
other  hand,  though  that  is  the  general  rule  as  to  the  general 
expression  of  a  legacy  by  will,  yet  a  man  may  by  the  instru- 
ment tie  up  a  provision  he  makes,  till  a  provision  by  his  will 
shall  be  paid,  so  as  to  apply  to  a  particular  will  at  a  particular 
time ;  and  therefore  if  he  revokes  that  will,  and  prevents  it 
from  taking  effect,  the  other  provision  will  subsist.  There 
could  be  no  question,  if  the  dates  of  the  instruments  had  been 
inserted  in  the  bond  securing  this  annuity.  If  so,  I  think,  it 
could  not  have  been  argued,  that  a  will  of  a  subsequent  date 
would  have  been  a  satisfaction.  Upon  the  words  of  that  bond, 
the  fact  being,  that  it  was  executed  upon  the  20th  December ^ 
1784,  and  the  will  upon  the  15th  of  the  same  month,  supposing 
be  had  put  in  the  dates,  would  it  be  possible  to  make  a  doubt, 
that  the  annuity  was  only  to  be  redeemed  by  making  good  the 
legacy  given  by  that  will  ?  Though  it  was  revoked,  and  came 
to  nothing,  it  is  sufficient  as  a  description  of  the  terms,  upon 
which  the  bond  was  to  be  void  or  not ;  though  the  expression 
is  not  sufficiently  technical,  supposing  the  instrument  turns  out 

not 
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not  to  be  the  wilL     So  it  stands  upon  the  mere  bond ;  upon 
which  I  do  not  doubt ;  though  I  agree  in  the  principle,  that  if 
a  man  speaks  generally  of  a  legacy  by  his  will,  a  person  under 
these  circumstances  could  not  insist  upon  the  benefit  of  the 
former  will ;  as  that  is  not  the  will.     But  if  he  refers  in  the 
bond  to  an  act,  he  had  done,  by  •  whatever  name  he  calls  it, 
as  in  strictness  it  is  not  bequeathed,  the  will  not  taking  efiect 
till  the  death  of  the  testator,  yet  it  b  a  sufficient  description  to 
shew  the  intention.     So  it  is  upon  the  instruments ;  and  all  the 
technical  argument  has  been  applied  to  overturn  the  words, 
the  testator  has  expressed  by  that,  which  is  his  will,  in  1785; 
for  there  he  intimates  his  intention,  that  Hilliard  shall  hare 
the  4000/.  over  and  nbove  the  annmty  secured  to  him.    The 
testator  might  see  good  reason  to  reduce  his  bounty  simply; 
or  to  substitute  an  annuity  as  a  provision  more  effectual  than 
a  sum  of  money ;  and  then  the  annuity  would  continue,  if  my 
sense  of  the  condition  is  right ;  and  I  think  it  would.     The 
cases  mentioned  do  not  come  up  to  this  point.    Where  in  a 
will  there  is  a  recital  of  a  fact,  which  does  not  exist,  the  law 
cannot  effect  it ;  as  the  will  does  not  purport  to  give  effect  to 
it ;  reciting  it  as  existing  by  some  other  authority.     But  it  is 
different  here ;  and  it  is  clear  upon  the  language  of  the  tes- 
tator and  the  fact  of  the  will  made  before,  giving  that  l^acy 
of  10,000/.  now  not  to  be  paid,  that  this  is  a  subsisting  annuity. 
About  a  year  after  the  second  will  was  made,  when  Hilliard 
assigned  the  annuity  as  some  provision  for  his  mother^  just 
I^cfore  the  testators  death,  did  he  take  it  into  his  custody  as 
the  common  friend  of  both  upon  the  idea,  that  it  was  to  deter- 
mine the  moment  of  his  death  ?    Could  any  thing  be  more  illu- 
sory?   Could  he  intend  that?    To  consider  it  so  would  be  to 
disappoint  by  subtle  and  technical  rules,  (which  rules  I  cer- 
tainly must  admit,  though  I  may  question  their  application  in 
this  instance)  the  intention  of  the  parties  in  all  their  instru- 
ments and  all  their  transactions.     It  is  plain,  that  the  Master 
has  mistaken  this.     It  is  a  subsisting  provision ;  and  HiUiard^ 
as  trustee  for  his  mother,  may  claim  it  out  of  the  estate  of 
the  testator.     The  other  point  being  given  up,   it  is  unne? 
cessary  to  say  any  thing  upon  i{. 


CASES  IN  CHANCERY,  6fl0 

Lord  Commissioner  Ashhurst.  1'792. 

I  confess,  I  have  not  made  up  my  mind.    As  far  as  it  strikes       c''^^^ 
tne  upon  the  notes,  I  have  taken,  I  think,  it  is  a  question  of  ^^ 

some  doubt.     It  is  plain,  in  the  original  constitution  of  this      Murray. 
bond  it  was  meant  as  nothing  more  than  a  temporary  provi- 
sion for  HilUard,  till  he  should  be  entitled  to  the  provision 
under  the  testator's  will.    The  testator  had  made  a  provision 
for  him  by  a  former  will  made  before  the  bond.     Afterwards 
he  changes  his  intention ;  and  gives  HilUard  a  less  provision 
by  the  second  will  *  than  by  the  first ;  viz.  only  4O00/. ;  and      [  ♦  561  ] 
then  uses  the  words  *^  over  and  above  the  ammity  of  150^*'    It 
certainly  is  competent  to  a  man  to  give  a  benefit  by  his  will  by 
implication,   if  such  presumption  clearly  arises.     But  it  may  Devise  may  be 
likewise  be  a  question,  whether  as  that  annuity  was  meant  to  by  implicalion, 
be  a  provision  for  him  during  the  life  of  the  testator,  and  there  i^  ^^on  a  clear 
might  be  arrears  at  the  time  of  his  death,  he  might  not  mean  Presumption, 
by  the  words  **  over  and  above  the  annuity  ^^  over  and  above  the 
arrears.     I  do  not  say  decisively,  that  this  will  be  my  ultimate 
opinion;  but  I  should  wish  to  consider  it;  as  I  think  it  a  case 
of  some  doubt. 


Lord  Commissioner  Ashhurst. 

The  doubt,  I  intimated  in  this  case,  was  entirely  occasioned      July  2]f#. 

by  a  mistake  of  the  words,  in  which  the  bequest  of  the  4000/. 

in  respect  of  the  annuity  is  comprised.     But  since  I  have  had 

an  opportunity  of  looking  into  the  papers,  upon  reading  them 

my  doubt  is  done  away.     I  had  conceived,  that  there  was  only 

a  general  reference  to  the  annuity ;  if  so,  I  should  have  thought, 

it  miglit  fairly  have  admitted  argument,  whether  he  meant  to 

give  any  thing  more  than  the  arrears,  which  there  might  be  at 

his  death.     But  when  I  come  to  read  these  words,  **  which  I 

*'  have  secured  to  him  for  his  life,''  that  makes  an  end  of  the 

difficulty.     As  to  the  question  of  election,  my  opinion  is,  it    Election  can 

never  can  arise ;  because  election  can  only  exist,  where  a  per-  <>oly  exist, 

son  has  a  decided  interest  before,  and  something  is  left  to  him  ^"®r®  *  P^"^" 

by  will,  which  may  be  then  perhaps  held  to  be  a  compensation.     .... 

_/  _  cidect  interest. 

But  here  there  was  no  certain  benefit  before ;  but  on  the  con-       i  gometliinir 

trary  the  annuity  was  to  determine  on  the  death  o(  Muir;  and  jg  j^f^  i^jm  |,y 
therefore  HilUard  can  only  take  tliis  as  a  circumbtantial  gift,  >*ilL 
as  it  is  to  be  collected  from  the  whole  of  the  will  taken  toge- 
ther, 


561 
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ther,  that  that  benefit  was  intaided  to  be  given  to  him.  If 
this  only  arises  from  implicationt  the  same  instrument,  £tom 
which  that  implication  arises,  negatives  the  idea  of  die  40004 
being  meant  as  a  satisfaction  of  the  annuity;  for  it  is  impos- 
sible,  that  it  can  be  a  satisfSEU^tion,  when  he  expressfy  says, 
**  aver  and  above  the  anrnnUyJ^  Therefore  thajk  implies  sq 
plain  an  intention,  that  he  was  to  have  that  annuity,  that  it  must 
be  construed,  that  the  testator  meant,  he  should  have  it;  and 
only  put  in  through  forgetfiilness  or  sfusapprehensiooy  that  he 
had  before  secured  it  to  him:  but  he  plainly  intended,  he 
should  have  it ;  and  only  for  that  ♦  misapprehension  he  would 
have  given  it  to  him.  Therefore  I  give  up  my  doubt ;  whkh 
arose  upon  a  misapprehension  of  the  words  of  the  wilL 

The  first  exception  was  disallowed ;  the  second  was  allowed. 


GRAVES  V.  BAINBRIGGE(69). 

^I^HE  only  question  b  this  cause  arose  upon  the  construc- 
tion of  a  win,  the  material  parts  of  which  are  stated  in 
the  judgment. 

(69)  Lord  Commissioner  Wilson  absent. 


Devise  of 
lands  to  be 
sold  in  aid  of 
personal  es- 
tate "  and  after 
^*  death  of  my 

**  wife  the  estates  not  sold  and  the  personal  estate  not  applied  to  be  subject 
**  as  after-mentioned  :  the  rents  and  produce  to  be  carried  on  in  accumola- 
**  Uon  of  3  per  cents,  as  aforesaid  during  her  life,  and  also  for  five  years 
after  her  death ;  and  to  be  laid  out  in  land  :  then  if  my  son  M.  shall  bo 
living,  and  any  la^^fui  issue  of  his  body,  and  if  my  son  G,  shall  be 
living,  and  any  lawful  issue  of  his  body,  to  them  for  life  as  tenants  ia 
common,  then  to  their  issue  in  moieties ;  if  only  issue  of  one,  to  that 
issue,  if  but  one,  to  that  one :"  with  power  of  settlement;  ''  my  wife  to 
**  receive  such  provision  as  aforesaid  neat  and  clear,  and  the  residue 
only  to  be  subject  to  the  devise  over  to  take  place  after  her  death;  and 
if  both  my  said  sons  shall  be  dead  without  issue,"  then  to  his  daughter 
for  life ;  after  her  death  to  her  son,  his  heirs,  &c.  and  if  she  should  have 
any  other  issue,  to  them,  their  heirs,  &c.  on  failure  of  issue  of  his  sons 
and  grandson. 

The  devise  over  is  attached  to  the  single  event  of  both  sons  being  dead 
without  issue  at  the  death  of  the  wife,  or  Cive  years  after  at  most;  and  one 
son  being  alive  at  that  time,  though  without  issue,  it  never  took  eQccU 
But  the  son  is  not  entitled  to  the  estate  absolutely  on  account  of  the  con- 
tingeul  iutcrest  iu  his  issue. 
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Lord  CemrniaiUmer  Eyre  delivered  the  opinion  of  the  1702. 

Coutt.  ^^^^ 

Gravks 
In  this  case  the  bill  is  brought  by  George  Graves^  the  son  ^^ 

of  the  testator;  and  the  pjrayer  of  it  is,  that  the  suitSi  decrees,  Bainbrigob* 

and  other  proceedings,  may  be  revived ;  and  that  the  Plaintiff 

may  have  the  benefit  thereof  against  the  Defendants ;  or  that 

they  may  shew  cause  to  the  contrary ;  that  the  real  estates  of 

the  testator  unsold  may  be  sold  pursuant  to  his  wiU;  and  that 

the  necessary  directions  may  be  given  for  that  purpose ;  that 

all  proper  parties  may  join ;  and  that  the  money  to  arise,  and 

what  is  now  in  the  hands  of  the  Plaintiff  arising  from  the 

sale  of  an  estate  in  NorfMf  may  be  declared  to  belong  to  the 

Plaintiff,  and  may  be  paid  to  him,  or  laid  out  to  be  settled 

for  the  trusts  of  the  will;  and  that  the  rights  of  the  parties 

may  be  ascertained. 

The  object  of  the  bill  is  to  bring  forward  for  discussion 
the  claims  of  Elizabeth  and  Matthew  Bainbrigge,  the  daughter 
and  grandson  of  the  testator,  under  this  will;  and  upon  the 
supposition,  that  they  can  support  their  claims,  to  have  the 
trusts  carried  into  execution  as  against  them:  but  if  the  Court 
is  of  opinion,  that  they  have  no  claims  beyond  their  legacies, 
this  biU  will  be  only  a  bill  of  revivor.    It  is  not  easy  to  make 
sense  of  so  much  nonsense,  as  this  man  has  collected  together, 
and  thought  proper  to  call  his  will.    I  will  state  as  much,  as 
is  necessary  to  be  seen,  in  order  to  judge  of  the  claims  of 
Elixabeth  *  and  Matthew  Bainbfigge.    After  directing  in  a      [  •  563  ] 
puzzled  way,  that  the  estates,  he  had,  should  be  sold  for  the 
purpose  of  defraying  in  aid  of  his  personal  estate  the  legacies,     . 
he  had  given  by  his  wiU,  and  for  no  other  purpose,  not  for 
that,  which  was  argued,  of  selling  detached  estates  in  CHrder 
to  purchase  one  more  compact,  he  says  "  and  after  the  death 
^'  of  my  dear  wife  such  of  my  estates,  as  are  not  sold  in  her 
'^  life,  and  such  of  my  personal  estate  as  is  not  applied  and 
*'  disposed  of  for  the  purposes  before  mentioned,  to  be  sub- 
*^  ject  as  ailer  mentioned :  the  rents  and  profits  of  the  estate^ 
^'  and  the  produce  c^  the  personal,  to  be  carried  on  during 
^Hier  life  in  accumulation  of -3  per  cents,  aa  aforesaid,  and 
^*  also  for  five  years  after  her  death,  (but  not  to  prevent  my 
**  son  George  from  receiving  2000/,  under  the  settlement  upon 
*^  the  death  of  his  mother)  all  which  I  desire  may  be  laid  out 
•'  in  the  purcliasQ  of  land,"    Th^  object  therefore  was,  tha^l 

the 


u 


sea  CASES  in  chancery. 

1702,         the  residue  after  those  expences  and  that  accumulation  shoidd 

p"^*^  be  laid  out  in  landi  and,  together  with  what  should  not  have 

9.  been  sold,  should  go  in  the  way>  he  goes  on   to  declare. 

Baihbriqoz.  ^  Then  my  mind  and  will  is,  that  if  my  son  MaiiAew  shall  be 

^'  living,  and  any  issue  of  his  body  lawfully  begotten,  and  if 
<'  my  son  George  shall  be  Uving,  and  any  issue  of  his  body 
**  lawfully  begotten,  to  them  for  life  as  tenants  in  common, 
'*  and  after  their  death  to  their  issue  in  moieties.  And  tf 
'*  there  should  be  no  issue  of  one  of  them,  but  only  issue  of 
one,"  (strange  words,  but  we  can  guess  at  his  meaning) 
then  to  that  issue  only  equally  and  share  and  share  al3^e; 
*^  if  but  one,  to  that  one :  with  power  to  him  or  them  when 
^  in  possession  to  make  any  settlement  upon  any  woman,  he  or 
^  they  shall  marry,  upon  receiving  a  suitable  fortune,  but 
**  not  otherwise.  My  intent  is,  that  my  said  wife  shall  re- 
*^  ceive  such  provision  as  aforesaid  neat  and  clear ;  and  the 
'*  residue  only  to  be  subject  to  such  devise  over  to  take  place 
**  after  her  death.  And  it  is  my  farther  will,  that  if  both  my 
**  said  sons  shall  be  dead  without  issue,  then  I  devise  all  the 
**  said  estates,  freehold,  copyhold,  and  leasehold,  and  aB 
**  my  personal  estate  of  what  kind  soever,  remaining  as  afore- 
^^  said,  to  EUzctbeth  Bainbrigge  for  life,  to  her  sole  use;  and 
**  after  her  death  to  my  grand  son  Matthew  BcUnbriggey  his 
'^  heu*s,  executors,  administrators  and  assigns ;  but  to  take 
*'  the  name  of  Gravesy  and  the  arms ;  and  to  stand  in  their 
^^  places ;  and  if  he  does  not,  then  to  my  next  of  kin*"  And 
if  his  daughter  should  have  any  other  issue  by  that  or  any 
[  *  Sfrt  ]      other  husband,  then  *  upon  failure  of  issue  of  his  two  sons 

and  his  grandson  Matthew  (to  whom  he  had  before  given 
an  estate  in  fee)  to  such  issue  equally,  their  heirs  and  assigns 
for  ever. 

Upon  this  case  the  question  is,  whether  the  devise  over  to 
Elizabeth  for  life,  with  remainder  to  her  son  McUt/sew  in  fee, 
is  or  is  not  attached  to  one  event  only ;  viz.  both  the  sons 
being  dead  without  issue  at  the  time  of  the  death  of  the 
wife,  or  at  the  utmost  at  five  years  after  the  death  of  the  wife. 
We  are  of  opinion,  that  it  is ;  and  that  event  not  having 
hapi)ened,  this  devise  over  never  took  effect.  The  disposition 
for  the  sons,  whatever  more  was  meant,  was  intended  to  refer 
to,  and  be  governed  by,  their  situation  at  the  death  of  the 
wife,  or  five  years  after  the  death  of  the  wife*     The  words  are 

**  and 
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•*  and  after  the  death  of  ray  dear  wife,  &c."  and  then  after  a  1792. 

long  parenthesis,  "  if  my  son  MattJtew  shall  be  living,  and       Graves 
**  any  issue  of  his  body,  &c.  and  if  my  son  George  shaH  be  v. 

"living,  and  any  issue  of  his  body,  &c.  and  if  both  shall  be  Bainbrioge#; 
**  dead  without  issue,**  then  over.  It  seems  to  Us  to  be  pur- 
suing the  same  train  of  things^  If  one  or  both  sons  are 
living,  and  one  or  both  have  issue,  he  devises  in  one  way ;  if 
both  are  dead  vrithout  issue,  then  in  another.  If  it  is  saidy 
this  disappoints  the  will,  I  answer,  it  would  disappoint  the 
will  I  should  have  made :  but  it  is  the  will  he  intended ;  and 
it  is  no  reasonable  objection,  that  his  intention  is  absurd.  He 
seems  to  have  had  a  gross  indigested  notion  of  a  hmitation 
to  his  daughter  and  her  issue,  if  his  sons  should  be  dead 
without  issue.  But  it  was  impossible  for  him  to  express  it 
clearly ;  as  he  did  not  conceive  it  clearly.  He  gave  to  Mattheto 
Bainbrigge  a  fee  simple  in  express  words ;  certainly  without 
knowing  he  had ;  because  it  is  given  over  to  the  other  issue 
of  his  daughter  upon  failure  of  issue,  as  upon  failure  of 
issue  of  his  own  sons,  to  whom  he  had  given  an  estate  for 
life  only.  It  is  in  vain  to  attempt  any  practicable  limitation 
upon  this.  We  should  make  a  will  for  the  testator  instead 
of  construing  his  will  by  such  an  attempt.  Upon  the  best 
construction  his  meaning  was,  that  if  the  sons  happen  ta, 
be  dead  without  issue  at  the  time,  then  the  daughter  is  to 
take.  This  has  not  happened;  therefore  our  opinion  is^ 
that  the  daughter  is  excluded.  Supposing  it  to  be  so,  it 
does  not  occur  to  me,  that  we  can  declare  the  right  to  these, 
estates  to  be  in  the  son  the  Plaintiff;  as  there  is  no  person 
to  sustain  that  question;  for  there  is  a  contingent  interest 
♦in  the  issue  of  the  son,  which  we  cannot  prejudice.  The  bill  [  *565  ] 
must  be  dismissed,  so  far  as  it  seeks  to  have  the  Plaintiff's 
claim  to  the  whole  ascertained.  He  has  brought  his  bill 
against  Elizabeth  and  Matthew  Bainbrigge  only ;  and  prays, 
that  as  against  them  he  may  be  declared  to  have  the  entire 
right  to  the  estate.  We  only  think  him  absolutely  entitled  as 
against  them ;  but  we  do  not  know,  that  his  issue  may  not  ac- 
cording to  the  course  of  the  Court  hold  him  to  an  estate  for 
life  only.     How  can  that  question  be  determined  t 

Upon  consultation  at  the  bar  the  decree  was  made  in  the 
following  form.    It  was  declared,  that  Elizabeth  and  Matthew 

Bainbrigge 
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1792,         Bainbrigge  were  not  entitled  to  take  any  thing  in  these  estates 
J^^''^^  in  the  events,  which  had  happened :  that  the  moneys  receired 

^^  by  the  Plaintiff,  should  be  paid  into  the  Bank  in  the  name  of 

Bainbrigge.  the  Accountant  General^  in  trust  in  the  cause,  subject  to  far- 
ther order:  that  the  estates  unsold  should  be  sold  in  pursu- 
ance of  the  will ;  and  the  produce  paid  into  the  Bank,  &c 
subject  to  farther  order;  and  that  the  costs  of  all  parties  should 
come  out  of  the  fund ;  and  the  residue  be  laid  out. 


17W. 
Juiy  iOik 
and23d. 
4Bro.C.C.m. 
Discretion  in 
the  Court  to 
decree  speci- 
fic perform- 
ance of  an 
agreement  for 
a  purchase,  or 
to  leave  it  to 
law;  therefore 
a  purchaser 
will  not  be 
compelled  to 
take  a  doubt- 
ful title. 

[♦566] 


COOPER  r.  DENNE. 
DENNE  f?.  COOPER(70). 

TTPON  a  bill  for  specific  performance  of  an  agreement  to 
purchase  an  exception  was  taken  to  a  report,  that  a 
good  title  could  not  be  made  to  certain  leasehold  premises  at 
Teddingtan.  The  objection  to  the  title  was,  that  the  leases, 
which  were  made  by  John  Perkins,  tenant  for  life  under  an  act 
of  Parliament,  empowering  him  to  make  leases  upon  certain 
terms,  did  not  pursue  the  terms,  required  by  the  act.  The 
Court  was  clearly  of  opinion  upon  the  opening,  without  argu- 
ment, that  the  leases  were  not  within  the  terms  prescribed. 
The  question  then  was,  how  far  these  had  been  confirmed ;  as 
to  which  the  facts  were,  that  John  Perkins,  tenant  for  life, 
joined  with  John  David  Perkins,  remainder-man  in  tail,  in 
suffering  a  recovery ;  the  uses  of  which  were  declared  to  be  to 
John  Perkins  for  life,  remainder  to  trustees  *  for  600  years, 
Remainder  in  fee  to  John  David  Perkins ;  who  sold  his  re* 
mainder  in  fee  to  Matthew  Peters  by  auction ;  and  the  leases 
were  recited  in  the  deed  upon  the  recovery,  and  in  the  par- 
ticular and  conveyance  under  the  sale. 


Solicitor  General,  for  the  exception. 
These  premises  and  the  leases  being  recited  in  the  deeds 
upon  the  recovery  and  in  the  printed  particular  upon  the  sale 
by  auction,  and  the  estate  being  described  as  subject  to  the 
leases,  they  were  confirmed ;  and  it  was  impossible  for  Peters 
to  say,  they  were  not  good  (71 ). 


(70)  Lord  Commissioner  Wihcn  absent. 

(71)  Post,    Tnyhr  v.  Stihberi,  Vol.  II,  487. 
XIV,  496.    DanieU  v.  Daviwn,  XVI,  240. 
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Mr.  Mansfield  and  Mr.  Stanley  ^  for  the  Report- 
All  the  cases  of  confirmation  are,  either  where  there  is  an 
express  confirmationi  as  by  deed,  or  where  a  man  grants  such 
an  estate  as  necessarily  implies  the  confirmation  of  another, 
without  confirming  which  his  grant  would  have  no  effect.  In 
this  recovery  there  was  no  kitention  so  confirm  these  leases : 
but  the  purpose  of  it  was  to  enable  the  tenant  for  life  to  raise 
tinder  the  term  a  sum  of  money  for  his  younger  children,  and 
to  enable  the  remainder-man  \o  go  to  market  with  his  interest : 
and  where  one  consideration  appears,  it  is  impossible  to  imply 
another.  In  Shapland  v.  Smith,  1  Bro.  C.  C  75,  the  Lord 
Chancellor  said^  he  would  not  in  a  doubtful  case  oblige  a 
purchaser  to  take  a  title. 


1792. 


COOPBII 

Dennb. 
Denne 

Cooper, 


For  the  exception. 
That  was  a  very  doubtful  case ;  and  there  was  great  dif- 
ference of  opinion  upon  it. 


Lord  Commissioner  Eyre. 
I  must  agree,  that  the  principle  in  Shapland  v.  Smith  is  liable 
to  objection.    But  on  the  other  hand  I  think,  it  must  always 
upon  a  bill  for  specific  performance  be  in  the  discretion  of  the 
Court  to  decree  it,  or  leave  it  to  law ;  as  it  is  a  case,  in  which 
damages  may  be  recovered.  Where  a  title  has  considerable  dif- 
ficulties belonging  to  it,  and  there  are  no  means  of  clearing  Aeiti 
up,  ^en  we  are  called  upon  to  decree  a  specific  performance, 
we  ought  not  to  do  it.    If  it  was  before  me,  the  inclination  of 
my  mind  is,  {hat  these  leases  were  confirmed ;  as  under  all 
'the  circumstances  the  inclination  of  my  opinion  is,  that  the 
*  uses  of  the  recovery  were  sufficiently  indicated  in  that  iiistn»- 
ment  to  be  to  confirm  them;  and  that  the  estates  were  to  be 
taken  subject  to  those  leased    But  there  is  another  difficulty, 
which  makes  me  now  speak  of  it  as  only  tjne  inclination  of  my 
mind.    I  doubt,  whether  the  continuance  of  leases  after  a 
recovery  does  not  rather  depend  upon  the  operation  of  the 
statute  of  Hen.  VIII.  (72),  than  any  thing  done  in  the  reco- 
.  very  or  declaration  of  uses.    If  an  estate  in  lease  is  made  the 
subject  of  a  recovery,  the  consequence  is,  though  the  reco- 
vei'y  is  silent  as  to  any  terms,  created  out  of  any  part  of  that 
estate,  yet  by  force  of  the  statute  they  continue  to  be  4neum- 

branoes 
(72)  21  Hen.  YIII,  c.  15. 
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Dennb. 
Dennb 

V. 

Cooper. 


branees  upon  the  estate.  If  so,  that  furnishes  an  additicnal 
reason^  why  these  parties  should  not  be  considered  as  hav- 
ing  a  particular  view  to  affirm  or  disaffirm  these  leases.  It 
strengthens  the  argument  for  the  conclusion  from  those  cases, 
in  which  the  Court  has  said,  that  in  a  doubtful  case  they  will 
not  decree  a  spedfic  performance.  I  rather  think,  that  Lord 
Thurlow  was  really  of  opinion,  that  Shapland  v.  Smith,  in 
which  he  agreed  with  Master  Hett  against  my  opinion,  was 
not  a  doubtful  case;  but  that  those  words  of  doubt  were 
thrown  out  in  order  to  lessen  the  &11  of  that  opinion,  which 
I  gave.  Where  the  Court  sees,  there  is  a  cloud  upon  a  title, 
it  is  too  much  to  decree  a  specific  performance. 

Lord  Commissioner  Asuhurst. 
I  concur.  When  the  Court  is  called  upon  to  decree  a  spe- 
cific performance,  it  must  be  upon  the  ground^  that  there  is 
no  sufficient  reason  for  refusing  it.  The  &ir  way  is  for  those, 
who  are  to  decide  it  in  equity,  to  put  themselves  in  the  place 
of  the  party.  If  I  was  called  upon  to  give  my  opinion  upon 
the  point  of  confirmation,  I  should  rather  say,  I  thought  this 
in  point  of  law  a  confirmation ;  as  I  think^  the  leases  were 
specifically  mentioned,  and  treated  as  existing  and  vaHd 
leases:  and  that  may  be  considered  as  a  confirmation  of  the 
leases ;  and  a  case,  that  was  dtod  from  Moore^  docs  cos- 
tain  that  doctrine:  But  the  Court  is  not  called  upon  to 
decide  that.  It  is  sufficient  for  them  to  decide  it,  if  they 
think  it  a  doubtful  matter  (73). 

Upon  the  appUcation  of  the  Solicitor  General,  the  exceptioo 
was  ordered  to  stand  over;  as  if  disallowed  it  would  appear 
upon  record,  that  a  good  title  could  not  be  made  (74)u 

(73)  Mathw  v.  Smith,  2  P.  of  NortkMmberiand,  1  Joe.  ^ 
Will  108.  Post,  Sheffield  v. 
Lord  Mulffrave,  Vol.  II,  520. 
Rose  V.  Calland,  Boahe  v.  Kidd^ 
V,  186,  847.  Vancouver  v.  Bliss, 
XI,  458.  Lowes  v.  Lush,  Frank- 
Un  V.  Lord  Brownlow,  XIV,  547, 
650.  Stapylion  v.  Scott,  XVI, 
272.  ITAca/e  V. /fe//,  XVII,  80. 
Biscoe  V.  Perkina,  1  Vea.  4r  Bea» 
485.  Shper  v.  Fish,  2  Ves.  ^ 
i^ea.  145.    Jenoise  v.  The  Duke 


Walk.  559.  2  Madd.  175.  Ray 
Y.Pung,  Smithy.  Deaths  5  Madd. 
310,371.  CknMr.Cmn,\^m. 
4-  Sin.  284.  ^ion  v.  Diekn, 
4  PrUse,  30».  HaU  v.  Bema, 
1  Jae.  18t.  Soff.  Yend.  ^  Pur. 
4th  edit  286,  &e. 

(74)  A  comlpromiae  took  pltcf : 
Mr.  Peters  consenting  to  eonfinn 
the  leases.   4  jBro.  C.  C.  88. 
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2.  Son  employed  under,  paid  by,  and 
accounting  to,  his  father,  may  be  a 
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his  father's  principal.  Carttoright 
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1.  Where  deed  is  not  sufficient  to 
pass  the  estate,  bat  party  must 
come  into  equity.  Court  never  exe- 
cutes a  voluntary  agreement.         54 

2.  Small  deviations  from  a  plan  agreed 
upon  for  building  not  material ; 
otherwise  if  obstinate  or  corrupt. 
Craven  v.  Tickell.  (iO 

3.  Parol  agreement  for  a  settlement 
upon  marriage  cannot  be  sued  on 
afterwards  on  ground  of  part-per- 
formance; but  no  case  of  a  settle- 
ment reciting  an  agreement  before 
marriage  is  within  the  statute.     199 

4.  Purchaser  not  entitled  to  a  convey- 
ance of  part,  though  answering  the 
general  description  in  the  adver- 
tisement of  sale,  as  it  was  not  in  the 
contemplation  of  either  party  at  the 
time  of  the  purchase  or  conveyance, 
purchaser  being  referred  to  a  more 
particular  description,  which  did  not 
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include  that  part,  and  the  surrender 
having  been  made  according  to  that 
and  from  his  own  instructions.  Cal" 
verley  v.  Williams.  Page  210 

5.  If  one  party  thought  he  had  pur- 
chased h<m&  fide  part  of  an  estate, 
which  the  other  thought  he  had  not 
sold,  it  is  a  ground  to  set  aside  the 
contract.  If  both  understood  the 
whole  was  to  be  conveyed,  it  most; 
otherwise  if  neither  understood  so. 

211 

6.  Small  variation  in  a  general  de- 
scription of  land  not  material.    212 

7.  Any  person  undertaking  to  describe 
bound  by  the  description,  whether 
conusant  or  not.  213 

8.  Apothecary  agreed  to  give  his  pa- 
tient 50  guineas  to  receive  500  or  an 
annuity  of  100,  if  he  should  sur- 
vive a  year,  which  he  did:  bill 
against  executors  dismissed,  as 
Plaintiff  could  not  succeed  at  law  ; 
but  without  costs,  on  account  of  the 
money  actually  advanced,  which 
must  have  been  repaid  upon  a  bill 
to  set  aside  the  agreement.  Ptiest/y 
v.  Wil/cinson,  214 

9.  Agreements  for  sale  of  an  estate, 
especially  if  by  auction,  depend  oa 
the  bona  fides  of  the  transaction; 
therefore  trifling  errors  in  the  de- 
scription are  not  material.  Calcraft 
V.  Roebuck.  221 

10.  Advertisement  of  an  estate  for  sale 
by  auction  described  it  all  as  free- 
hold, though  a  small  part  was  held 
at  will ;  after  execution  of  articles  a 
treaty  for  an  exchange  of  that  part 
took  place;  pending  which  at  the 
time  appointed  for  completing  the 
purchase,  purchaser  took  possession 
forcibly  ;  but  proceeded  in  the  treaty 
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afterwards,  till  he.  finally  refased  to 
agree  to  the  parchase:  on  bill  of 
vendor  purchase-money  decreed  to 
be  paid  with  4  per  caU,  from  the 
time  it  ought ;  but  inquiry  directed 
as  to  what  ought  to  hare  been  the 
compensation  at  that  time  for  the 
part  not  freehold ;  that  with  the 
out-goings  to  he  deducted.  Calcraft 
T.  Koebmck,  P^ge  221 

11..  The  same  construction  at  law  and 
in  equity  upon  the  StatutODf  Frauds, 
and  part-performance  of  a  parol 
agreement  takes  it  out  of  the  sta- 
tute. 333 

12.  A.  agreed  to  sell  goods  to  B.  to  be 
accounted  for  in  part  of  a  debt  to  B,; 
C  with  notice  agreed  to  sell  the 
gotds  as  factor;  not  allowed  to  re- 
tain for  a  debt  t»  bin  from  il.  Wey- 
miouih  V.  Bayer.  416 

13.  Property  in  a  cargo  transferred 
by  bitl  of  sale  signed  by  render  and 
Tendee;  but  by  a  new  agreement 
signed  by  then  before  they  parted, 
that  it  shall  be  sold  and  9<^counted 
for  by  the  factor  for  yef^dor,  it  is 
ye4nced  to  agreement,  and  there- 
fore remedy  in  equity.  Weymouth 
T.  Beyer.  416 

.  14.  Agreement  concerning  any  sub- 
ject, though  in  form  personal,  raises 
a  trust  in  equity  against  the  party 
himself,  volunteers,  atad  claimants 
with  notice  under  him ;  except  where 
tfie  effect  would  be  to  restore  the 
power  of  violating  it,  as  where  te- 
Bant  in  tail  has  suflered  a  recovery 
contrary  to  his  covenant.  478 

15.  Agreement  by  wife  without  know- 
ledge of  husband  to  pay  additional 
rent  put  of  her  separate  property, 
good.  Master  v.  Fuller.  613 

16.  Agreement  by  A.  to  purchase 
hoqses  from  B.  for  431/.  10<.  pos- 
session to  be  given,  and  200/.  paid, 
immediately,  the  rest  with  interest 
at  Michaelmas:  but  if  not  then  paid, 
A.  to  pay  **  in  lieu  of  intcntst  upon 
**  the  samo  a  clear  rent  of  42/.  per 
**  annumt*'  out  i>f  which  was  to  be 
deducted  interest  for  the  200/.  paid : 
Bot  usurious.     Spurrier  v.  Mayos$, 
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17.  Diseretion  in  the  Court  to  decree 
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specific  performance  of  an  agreenent 

for  a  purchase,  or  to  leate  it  to  law ; 

therefore  a  purchaser   will  not  be 

oompelled  to  take  a  doubtful  title. 

Cooper  V.  DemmM.  Page  665 

See  Evidence^  4,   5.     Frauds  4. 

Pleading^  16.    Repair.     Utmry, 

Will,  13. 

AMBIGUITY. 

See  Will^  16»  41,42,43. 

AMENDMENT. 

See  Practice,  26,  30,  31  ^  38,  63,  54. 

ANNUITY. 

1.  Devisee  for  Bfe  of  a  rent-charge 
out  of  a  estate  devised  in  strict  set- 
tlement assigned  it  to  creditors  as  a 
collateral  security.  Tenant  for  life 
with  intent  to  redeem  it  for  the  an- 
nuitant gave  bonds  ta  the  crediton 
on  condition  of  giving  up  their  se- 
curities to  annuitant  to  be  cancelled. 
Executors  of  obligor  paid  all  the 
bonds  but  one,  which  they  disputed, 
because  though  delivered  by  obligor 
to  a  third  person  for  creditor,  when 
he  should  agree,  it  was  not  accepted 
till  after  death  of  obligor.  Thb 
bond  was  recovered  upon  at  law. 
Annuitant  entitled  as  agaiost  the 
executors  to  the  annuity  disencum- 
bered, but  not  to  arrears  incurred 
in  life  of  obligor;  and  as  against 
tenant  of  the  estate  to  arrears  since 
the  death  of  obligor :  but  future  pav- 
roents  left  to  agreement,  as,  heir  at 
law  of  devisor  of  the  animity  not 
being  party,  execution  ef  the  trusts 
of  the  will  could  not  be  decreed, 
Graham  v.  Graham,  273 

2.  Interest  of  arrears  of  annuity  in  bar 
of  dower  refased.  Teto  t.  Earl  of 
Winter  ton.  451 

3.  For  interest  of  arrears  of  annuity  in 
bar  of  dower  some  inference  of  i 
contract  for  interest  upon  forbear- 
ance is  necessary  :  eompassion,  po- 
verty, or  that  she  harrowed  mooej, 
not  sufficient  451 

ANSWER.  — See    Practice,     13.    14. 
Pleading,  l^c 

APPEALS  TO  THB  LORDS,  447. 
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APPOINTMENT.— Se^  Power,  1.  3, 
•    5,  «,  7,  0.     Promotioni.    Will,  29,  38. 

ARBn'RATION. 

1.  Arbitrator  is  not  to  consider  bim- 
seir  agent  for  the  person,  who  ap- 
points bim.  Page  226 

2.  Parties  to  an  award  bound  bj  it. 
Price  V.  Williams.  365 

3.  Arbitrator  on  general  reference  of 
all  matters,  &c.  may  go  fartber  tban 
tbe  Court  could,  to  do  complete 
justice ;  and  niaj  therefore  relieve 
against  a  barsb  right,  which  in  a 
Court  of  Justice  would  prevail :  a 
party  may  impeach  the  award  for 
corruption  or  gross  mistake,  not  for 
erroneous  judgment;  in  case  of  mis- 
take the  arbitrator  must  be  con- 
vinced of  it,  and  that  he  acted  upon 
it.  But  arbitrator  on  reference  to 
inquire  into  facts,  &c.  is  as  a  Mas- 
ter; and  the  Court  will  draw  tbe 
conclusion;  or  if  he  has,  will  see 
that  it  is  right     Knox  v.  Symmonds, 

369 

4.  Exceptions  may  with  leave  of  tbe 
Court  be  taken  to  an  award  upon 
reference  to  inquire  into  facts;  if 
allowed,  the  Court  will  refer  it  to  a 
Master,  but  not  back  to  the  arbi- 
trator without  consenL  370,  n. 

See  Practice,  37. 

ARREARS.— See  Annuity,  1,  2,  3. 

ASSETS. 

1.  Executors  may  dispose  of  a  lease 
for  years  as  assets  notwithstanding 
a  proviso  or  covenant,  that  lessee 
shall  not  alien.  Seerg  v.  Hind,  294 
'  2.  At  law  the  person  often  sued  in 
respect  of  the  assets,  in  equity  the 
assets  themselves.  430 

See  Practice,  36. 

ASSIGNEES  OF  BANKRUPT. 
See  Bankrupts 

ASSIGNMENT.  — See    Executor,    2. 
Lien,  1,  2.    Practice,  67*    Release. 

ASSUMPSIT. 

-    Conveyance  or  delivery  necessary  to 
support  general  indebitatus  assump- 


sit. 

ATTESTATION  pp  WILLI 
See  WiU,  1,3. 
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ATTORNEY.— S^eFnmrf,  9.  SOicitm 
AUCTION.— See  Agreement,  9, 10. 
AWARD.— See  ArLitraHon. 
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BANKRUPT. 

1.  Interest  at  4  per  cent,  against  assig- 
nees of  bankrupt  for  not  making 
a  dividend,  when  they  ought,  wiU 
be  increased  upon  pircamstances. 
Hilliard's  Case.  Page  89 

2.  Upon  bankruptcy  the  mode  of  sel- 
ling an  estate  is  left  to  the  Commis- 
sioners, not  directed  by  the  Court, 
as  in  a  sale  by  a  Master.  Ex  parte 
Comings.  1 12 

8.  A  sole  trader  indebted  by  bond 
took  in  a  pominal  partner,  but  with- 
out fraud :  two  years  after  the  part- 
nership failed:  that  separate  debt 
not  permitted  to  be  proved  under 
the  joint  commission,  unless  some- 
thing, as  payment  of  interest  by 
both,  to  make  the  partnership  liable ; 
for  which  very  little  would  he  suf- 
ficient.    Ex  parte  Jackson.  131 

4.  Upon  a  bankruptcy  there  being  a 
surplus  after  dividing  to  the  amount 
of  tbe  whole  principal  with  interest 
to  the  suing  out  the  commission, 
subsequent  interest  ordered  on  peti-* 
tioo  of  bond  creditors,  saving  just 
allowances ;  and  Commissioners 
might  give  it  without  order,  and 
need  stop  at  nothing  but  want  of 
assets.  But  no  compound  interest 
allowed.    Ex  parte  Morris.         132 

6.  Creditor  upon  receiving  his  debt 
superseded  a  commission  of  bank- 
ruptcy without  application  to  the 
Court :  ordered  to  refund.  Ex  parte 
Thomson.  157 

6.  Six  months  after  bankruptcy  cre- 
ditor, who  had  bankrupt  in  execu- 
tion on  judgment,  petitioned  for 
account  and  to  be  admitted  under 
commission ;  account  ordered ;  divi- 
dend to  be  reserved  to  the  extent 
of  the  verdict  A  few  days  after 
he  was  ordered  to  elect  in  a  fort- 
night    Ex  parte  Hopkinson,       159 

7.  QudBre,  whether  creditor  may  wait 
a  reasonable  time  for  a  difidend,  or 
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must  elect  immediately.     Ex  parte 
Uopkinson,  Poge  159 

8.  Creditor  having  taken  hig  remedy 
at  law  cannot  take  a  dividend  too ; 
bat  may  assent  or  dissent  to  certifi- 
cate. Ex  parte  Ilopkinson.  150 
0.  Qiuere,  whether  shares  of  a  ship 
not  at  sea  are  within  21  Jac.  I,  c,  19, 
§  10,  11^  or  whether  transfer  of  bill 
of  sale  is  sufficient  delivery  of  pos- 
session. Also  whether  it  is  affected 
by  the  registry  act.  Ex  parte  Stad' 
groom.  163 

10.  Cretiiiora^  of  a  partnership,  which 
failed  in  two  years,^  allowed  to  come 
upon  the  separate  estate  of:  one 
partner  in  respect  of  efleets-  taken 
out  of  the  partnership  by  hkil  with- 
out the  privity  of  the  other.  Ex 
parte  Auignecs  of  Lodge  and  Fendai. 

100 

11.  Assignees  ander  separate  commis- 
sion cannot  come  upon  joint  estate 
for  a  sum  brought  into  the  partner- 
ship beyond  his  share  ^  for  creditors 
rely  on  the  ostensible  state  of  the 
fond.  107 

V2.  Assignees  of  bankrupt  made  no 
dividend,  but  thirteen^  yearft  after 
the  bankruptcy  had  from  the  pro- 
duce of  the  property  accumulated 
enough  to  pay  fifteen  shillings  in 
the  pound :  sale  and  distribution 
ordered  on  petition  of  one  creditor. 
Ex  parte  Goring.  108 

1-3.  Assignee  of  bankrupt  must  not 
keep  money  in  his  hands,  109 

14.  Commissioners  not  to  decide,  whe- 
ther an  estate  of  bankrupt  shall  be 
sold,  or  not  ^  there  must  be  an  order 
for  sale :  any  creditor  has  a  riglit  to 
insist  on  it,  169 

15.  Creditors  of  bankrupt  entitled  to 
interest  if  a  surplus.  170 

16.  Bankrupt  was  prevented  frem 
surrendering  because  the  Commis- 
sioners did  not  attend  at  the  day : 
on  petition  of  the  Commissioners 
another  day  was  appointed.  The 
Court  blamed  their  conduct,  and 
said,  the  petition  ought  to  have 
been  by  the  bankrupt.  Ex  parte 
Greg,  195 

17.  One  partner  absconded,  and  died 
abroad;  but  .never  was  a  bankrupt: 
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separate  commission  against  the 
other,  under  which  the  assignees 
seised  joint  effects :  the  joint  debts 
are  to  be  first  paid  out  of  the  joint 
fund,  the  residue  divided  between 
the  bankrupt's  estate  and  the  repre- 
sentative of  the  deesased  partner. 
Ilankey  r.  Garrati.  Page  236 

18.  Assignees  kept  the  fand  8  years 
without  dividing;  one  admitted,  be 
had  lent  the  share  received  by  him 
at  5  per  cent,  the  other,  that  he  had 
lent  his  share  to  a  partnership,  in 
which  he  was  engaged,  with  his  own 
money  witliout  any  distinct  chai^ 
of  interest :  decreed  to  pay  such  in- 
terest, as  shaff  appear  to  have  been 
made,  and,  where  none,  4  percent. 
Bankev  v.  Garraft.  296 

19.  Holder  of  note  gave  it  np  on  re- 
ceiving an  order  to  pay  out  of  por- 
chase-money.  It  was  not  accepted, 
but  purc&aser  verbalfy  ag^reed  to 
give  notice  to  attend,  when  the  deeds 
and  money  were  ready.  He  did 
attend  accordingly :  bat  before  the 
business  was  over  drawer  was  ar- 
rested, and  sooD  after  a  bankrupt: 
holder  had  a  lien,  the  order  not 
berag  given  in  contemplation  of 
bankruptcy,  though  he  kn^w  drawer 
to  be  insolvent  at  the  time.  Yeatet 
T.  Groves.  289 

See  Fraud,  9.    Practice,  23. 

BARON  AND  FEME. 

1.  The  burthens,  to  which  a  hosband 
is  liable,  are  a  consideration  for  his 
marital  rights,  upon  which  therefore 
fraud  may  be  conunitted.  28 

2.  Conveyance  by  a  wonuin  under  any 
circumstances,  and  even  the  momeot 
before  marriage,  good  primd  facie: 
bad  only,  if  fraud ;  as  where  made 
ponding  the  treaty  without  notice.  2^ 

3.  Will  by  wife  of  her  separate  pro- 
perty and  its  produce,  whether  de« 
rived  from  her  husband  or  a  third 
pers'on,  good.     Fettiplace  t.  Gorges, 

64 

4.  The  moment  a  woman  takes  per- 
sonal to  her  sole  use,  she  has  sole 
right  to  dispose  of  it.  48 

5.  If  no  disposition  of  wife's  separate 
property,  hiisbaad  succeeds  as  neit 
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of    kin,  not  by  marital  right.     (Qii. 
see  tire  note).  Page  49 

6.  Ne  exeat  regno  upon  afffidavit  ot*  wife 
against  husband  refused.  Sedgwick 
V.  Walkins.  49 

7.  Wife's  evidence  against  husband  al- 
lowed only  for  security  of  the  peace ; 
but  she  cannot  sustain  an  indictment 
against  Lim.  49 

.  -B.  Upon  a  suit  in  Ecclesiastical  Court 
hy  wife  for  alimony.  Qumre,  whether 
before  the  decree  Court  will  grant 
writ  of  ne  exeat  regno  against  hus- 
band. Coglar  v.  Co^r.  94 
-9.  Wife  barred  from  her  right  to  be 
exonerated  out  of  the  assets  of  her 
husboad  in  xespcct  of  raoney  raised 
by  mortgage  of  her  estate,  and  re- 
ceived by  bim,  by  telling  executor, 
she  would  not  raise  her  claim ;  and 
no  difference,  whether  legacies  were 
paid  before  or  after.  CUntou  v. 
Hooper.  173 
1^^  Parol  evidence  of  her  declarations 
admissible  to  prove,  that  it  was  not 
applied  for  the  husband's  use ;  not  to 
prove  the  transaction  itself  different 
from  what  it  appears  to  be  by  the 
instruments  and  the  other  evidence ; 
as  that  it  was  intended  as  a  gift  to 
him.     Clinton  v.  Hooper.              173 

11.  General  exception  of  mortgage 
debts  out  of  charge  in  will  for  debts 
not  sufficient  to  put  wife  to  election 
to  take  under  will  or  have  mortgage 
of  her  estate  paid  out  of  assets.   178 

12.  Proof  of  application  of  money 
raised  on  vife's  estate  to  her  use  bars 
her  demand  on  husband's  assets. 
Wife  does  not  stand  in  place  of  the 
mortgagee.  181 

13.  Parol  evidence  admissible  to  prove 
application  for  benefit  of  the  wife  or 
any  relation  of  her*s.  184 

14.  Heir  at  law  would  be  barred  of 
his  right  against  personal  assets  by 
declaration  proved  hy  parol,  that  he 
would  not  raise  his  claim,  or,  even 
after  legacies  paid,  affirming  it)  and 
wife's  case  is  the  same  as  that  of  heir 
at  law.  .  185 

15.  Husband  having  paid  part  of  mort- 
gage upon  wife's  estate,  in  which  she 
bad  joined^  may  by  his  indorsement 
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charge  it  again  to  the  same  aniootiTt, 
but  not  ultra.  Page  185 

16.  Husband  acquires  no  interest  in  it 
by  paying  it  off.  18(1 

17.  Wife  not  to  be  paid  iu  preference 
to  onerous  creditors.  18G 

18.  Wife's  right  not  en  the  contract, 
but  because,  being  husband's  debt, 
his  personal  estate  bound  in  the  first 
instance.  18$ 

19.  Not  necessary  to  appear  on  the 
instruments  that  it  is  the  debt  of 
the  wife,  but  may  be  proved  aUunde. 

18T 

20.  Where  the  debt  is  not  originally 
the  husband's,  his  covenant  to  pay  is 
only  collateral,  and  will  not  make  It 
his:  but  queers^  whether  so  against 
creditors.  187 

21.  Court  will  not  infer  an  equitable 
assumpsit  contrary  to  the  tenor  of 
the  obligation  subsisting  botweea 
husband  and  wife.  188 

22.  Where  the '  money  was  paid  to  the 
wife  with  privity  of  husband,  without 
writing,  so  as  to  appear  that  she 
could  dispose  of  it  in  her  life  or  by 
will,  not  to  be  considered  the  debt 
of  husband.  188 

23.  Feme  covert  is  ^fime  tolc,  as  far  as 
the  instrument  creating  her  separate 
estate  makes  her  proprietor;  and  if 
she  pledges  it  according  to  her 
power,  tlie  trustees  must  hold  to  the 
uses  sho  appoints :  but  where  she  ac* 
cording  to  her  power  appointed  for 
the  benefit  of  her  husband,  an  in- 
quiry into  the  circumstnnces  was  di- 
rected.    Pyhusy.  Smith.  189 

24.  Creditor  of  wife  has  a  right  in 
eqnify  against  her  separate  property 
and  against  husband  in  respect  of  it^ 
but  not  beyond  it,  if  notice.  Lillia 
V.  Airey.  277 

25.  Plaintiff  witJi  notice  of  separate 
allowance  of  the  wife,  a  very  weak 
woman,  advanced  to  her  wantonly 
beyond  It ;  proof,  that  she  received 
more  than  the  demand,  she  could 
make  out;  bill  dismissed  without  ac- 
count, the  value  being  trifling.  Lillim 
V.  Airey.  277 

20.  Legacy  decreed  io feme  covert;  set- 
tlement directed.  Green  v.  Scoit,  283 
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87*  Wife  examined  on  commission  < 
apart  from  husband  as  to  the  dispo- 
sition of  money  devised  to  be  laid 
out  in  land  for  her  in  tail,  reversion 
to  her  in  fee,  whether  to  be  received 
in  monej,  or  laid  out  as  directed. 
Bmford  v.  Bawdem.  Page  212 

^eeAgreew^enif  1$.  Jnfani,  1.  Prac- 
tiee,  Sa.    S$ttlemaU,  1. 

BEQUEST. 


Will. 

BIDDIN6.--See  Practice,  66. 

BILL  OF  DISCOVERY. 

See  Caeii,  6.    Pleading,  TO. 

BILL  OF  EXCHANGE. 

Order  payable  ont  of  a  particular 
fnnd,  not  a  bill  of  exchange.        281 

BILL  OF  INJUNCTION. 

See  Practice^  50. 

BILL  OF  INTERPLEADER. 
Sea  bUerpUader. 

BILL  OF  SALE.— See  Bmnkrvpi,  9. 

BILL  OF  SUPPLEMENT. 
See  jProdtoe,  45. 

BILL   FOR   SPECIFIC   PERFORM- 
ANCE  OF  AGREEMENT. 
See  Agreement,  17.  Practice,  34. 

BILL    TO     PERPETUATE    TESTI- 
MONY.—See  Pleading,  16. 

BOND. 

1.  Bond  delivered  to  a  third  person,  to 
be  delivered  to  obligee  on  perform- 
ance of  condition,  takes  effect  on 
performance  from  original  sealing 
and  delivery,  though  obligor  and 
obligee  both  dead.  275 

2.  Bond  hyfSme  delivered  to  a  stranger 
before  her  marriage,  to  be  delivered 
on  condition,  good,  though  condi- 
tion performed  after  marriage.     275 

3.  Bond  not  to  be  tacked  to  a  mort- 
gage against  creditors.  Hamerton 
V.Rogers,  513 

See  Annuity,  1.  Confirmation,  1,2. 

BREWERY. 

Court  sometimes  takes  the  management 
of  a  brewery  ont  of  the  hands  of  the 
parties.  130 

BUILD.- See  Repair. 


CHANCEBY. 

To  rectify  mistakes  is  the  pecaliar  pro- 
vince of'  the  Court  of  Chancery. 

Page  545 

CHARGE  AND  DISCHARGE. 
See  Practice,  61. 

CHARITY. 

1.  Stock  cannot  be  appropriated  to  sup- 
port of  a  permanent  charity;  hot 
must  be  sold,  and  the  money  appro- 
priated.   Jbaae  t.  Gompertz.  44 

2.  On  information  administration  of 
a  charity  under  an  appointmont  by 
the  trustees,  and  a  plan  con6raied 
by  decree,  taken  from^tho  parties 
appointed,  being  subjects  of  the 
united  States  of  America,  and  there- 
fore not  now  liable  to  the  controul 
of  the  Court  Attorney  Gemeral  r. 
Citg  of  London.  24^ 

3.  On  information  for  charity  relator 
appearing  to  have  no  title,  there  can 
be  no  decree  but  to  dismiss  the  in- 
formation; and  in  that  case  cosis 
cannot  be  given  out  of  the  charity. 
Attorney  General  v.  Oglemder.       246 

4.  The  *only  way  of  administering  a 
charity  is  under  general  direction  to 
trustees:  in  case  of  misbehavioor 
there  most  be  a  new  informatioo: 
but  the  Court  will  not  keep  the  io- 
formation,  and  execute  under  it  from 
time  to  time.  Attorney  General  r. 
Haberdasher^  Company.  295 

5.  The  most  general  gifts  for  charity 
executed.  475 

6.  Power  to  dispose  to  charities  spe- 
cified survives  notwithstanding  the 
death  of  the  person  to  execute.  475 

See  Practice,  20.       Will,  24,  50, 
53,  69. 

CHILD.— See  Parent  and  Child. 

CHOSE  lit  ACTION. 

Chases  m  action.,  viz.  stock ,  debts,  &c. 
are  not  liable  to  creditors :  they  caa- 
not  be  taken  on  a  levari  facias  ;  and 
cannot  be  touched  in  equity.  Dum- 
das  V.  Dutens.  1U7 

CIVIL  LAW.— See  Satisfaction,  3. 

CODICIL.— See  Will,  37,  56,  57, 

COLLEGE.— See  6Ws,  6, 
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COMMISSIONERS  op  BANKRUPT. 

See  Bankrupt 

COMMITTEE.— See  Lmiatic. 

CONDITION. 

Words  of  restraint,  unless  there  is  a 
provision  for  the  consequence  of 
violation »  operate  only  as  recom- 
mendation. Paae  483 

CONFIRMATION. 

1.  Purchase  and  re-purchase  of  a  le- 
gacy expectant  on  a  death:  the 
whole  transaction  set  aside  for  fraud ; 
and  not  confirmed  by  a  subsequent 
bond,  and   payment  of  interest  for 

•  four  years,  because  given  under  an 
idea,  that  obligor  was  bound  by  the 
former  transaction  :  all  the  deeds  set 
aside,  and  account  decreed.  Crowe 
T.  Ballard.  215 

2.  Bond  given  at  fall  age,  and  not  in 
distress,  but  under  a  notion  of  ho- 
nor, will,  if  attended  with  money 
actually  advanced,  maintain  a  former 
bargain  however  disadvantageous : 
but  is  no  confirmation,  wherever  it  is 
not  given  freely,  as  if  under  distress, 
or  terror,  or  apprehension  from  the 
original  transaction,  though  unfound- 
ed. 220 

3.  (religious).  Name  of  confirmation  is 
the  real  name.  41 G 

CONSIDERATION.  — See    Coitt.   1. 
Deed,  2.    Lien,  2.     Trust,  7,  11. 

CONTEMPT.— See  Ward  of  Court. 

CONTINGENT  LEGACY. 
See  WUl,  6. 

CONTRACT.— See  Agreement. 
CONVERSION.— See  Troter. 

CORPORATION. 

1.  Information  in  nature  of  quo  war" 
ranto  upon  9  Anne,  c.  20,  for  usurp- 
ing the  office  of  free  burgess  does 
not  lie  against  the  mere  claim  of  one, 
who,  though  elected,  never  was  ad- 
mitted; nor  against  a  member,  till 
removal  by  tbe  corporation.  The 
King  V.  Ponsonby.  1 

2.  King  may  at  his  discretion  seize  the 
franchise  of  a  corporation  guilty  of 
an  ofl]ence  amounting  to  a  forfei- 
iure.  8 

See  Forfeiture* 


COSTS. 

1.  JN'o  costs  to  any  party  claiming 
der  a  contract  not  meritorious,  eft% 
though  recovered  upon;  not  even 
to  a  trustee.  Page  M 

2.  Costs  to  trustees :  but  none  for  &t 
against  heir  at  law  Defendant,  who 
raised  a  point,  and  failed.  206 

3.  Costs  to  trustees  and  executors 
brought  into  Court,  though  they 
made  a  claim,  and  ftiiled,  if  merely 
by  way  of  submission.  806 

4.  Costs  given ;  and  the  fond»  being  ia 
Court,  ordered  to  remain  till  the  ac- 
count; the  costs  to  come  out  of  the 
balance*  if  any  due  to  the  pilrty,  as 
far  as  it  would  go.  221 

6.  Costs  of  course  out  of  the  fund  to 
agents,  receivers,  and  trustees,  who 
have  accounted  fairly,  iand  paid  mo- 
ney into  Court.  t4G 

6.  Costs  cannot  be  given  to  a  College 
individually,  nor  as  a  Corporation, 
unless  proved  so.  246 

7.  Costs  given  out  of  the  respective 
estates.  ttO 

8.  Rule,  that  Plaintiff  in  bill  of  dis- 
covery shall  pay  costs  in  all  cases,  is 
too  general :  he  ought  only,  where 
he  files  a  bill  in  the  first  instance, 
not  where  compelM  to  it  by  De- 
fendants refusal.  423 

9.  Bill  dismissed  with  costs. as  to  one 
Defendant :  those  costs  given  over 
against  the  others.  42B 

Given  or  refused  generally,  20,  29,  49« 
60,  68,  82,  99,  133,  154,  168,  21i, 
249,  205,  267,  270,  278,  282,  293, 
297,  334,  302,  420,  447,484,611, 
513«  514,  540. 

See  Agreement,  8.  Chariig,  A. 
Executor,  3.  Fraud,  2,  5,  9. 
Interpleader.  Lunatic,  3.  Pret»^ 
tice,  4,  21,  26,  27,  40,  44,  48, 
52,  58.  Receiver,  4.  Settie- 
ment,  0.  *  Trust,  10. 

COVENANT.— See  Assets,  1.  Ihfami,  4* 
Lien,  3. 

COVERT U  RE.— See  Barm  amd  Fime. 

CREDITOR.— See  Baron  and  Ftme,  IT, 
20,  24.  Bond,  3.  Chose  m  A^^ 
tion.  Election,  8.  Judgment.  Set* 
tlement,  4, 0. 

CBOSjS  BILL.— See  Practice,  27^ 
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DEBT.— See  Chose  in  Jction.  Interest,  1. 
WW,  39,  44.  45,  46. 

DECREE,— See  Practice,  8,  17. 

DEED. 

1.  Bill  to  have  a  voluntary  deed  de- 
livered up  dismissed :  Cross  bill  to 
execute  it  retained  for  a  year,  with 
liberty  to  sue  upon  a  covenant  in  the 
deed.     Chiman  v.  Sarrel.       Page  50 

2.  Clause  in  a  deed  of  assignment  of 
stock  from  a  married  man  to  a  mar- 
ried woman,  that  she  shall  live, 
where  he  resides,  though  suspicious, 
18  not  sufficient  ground  to  hold  it 
pro  turpi  causd.  Want  of  allegation 
shall  not  prevent  the  Court  from 
looking  into  the  consideration.  51,62 

8.  Prima  facte  title-deeds  are  property 
'  .  in  the  custody  of  tenant  for  life. 
May  be  taken  from  a  jointress  upon 
her  jointure  being  confirmed.  76 
4.  Where  tenant  for  life  is  satisfied, 
and  does  not  caro  about  the  title, 
but  remainder-man  is  not,  Court 
will  take  care  of  the  deeds,  and  not 
leave  them  in  the  handb  of  third 
persons  who  have  no  right;  to  the 
prejudice  of  remainder-man.  7B 

See  Lien,  1.    Pleading,  1.    Prac- 
tice, 2,  23.  Trust,  11.   Will,  38. 

DEED,  TESTAMENTARY. 
See  Will,  40. 

DEMURRER. 

See  Pleading,  2,  6,  9,  16. 

DEVISE.— See  Will. 

DE V I SEE.—See  Election, 8.  Piactice,2. 
WUl. 

DISCHARGE.— See  Practice,  61. 
DISCOVERY.— See  Bill  of  Discovery. 

DONATIO  MORTIS  CAUSA. 

Issue  directed  to  try,  whether  there 
was  dotiatio  mortis  causa,  as  it  did 
not  appear  to  have  been  in  the  last 
illness.  Blount  v.  Burrow.  546 

DOWER.— See  Annxiity,  3.  Election,  6. 

DURESS. 

Com  promise  with  a  man  in  gaol,  though 
not  at  the  suit  of  the  party,  with 
whom  it  in  made  not  to  stand.        43 
Sec  Settlement,  1. 


E« 

EAST  INDIA  COMPANY. 

East  India  Company  have  neither  an 
independent  nor  delegated  sore* 
reignty;    but    are    mere    subjects. 

P€i^e380 

See  Pleading,  11. 

ELECTION. 

1.  Husband  devised  all  his  real  apd 
personal  estates  in  trust  for  his  wife 
for  life,  provided  she  ahoold  not 
marry;  and  made  her  executrix. 
The  tru.stees  not  acting,  she  took 
possession.  After  receiving  rcnU 
and  proBts  for  five  years  not  allowed 
to  elect  to  take  a  sum  under  mar- 
riage settlement  without  special 
ground,  as  that  from  the  situation 
of  the  property  it  was  doubtful,  what 
would  be  the  result.  Butricke  v. 
Broadhurst.  Page  171 

2.  Party  havine  right  of  election  may 
file  a  bill  to  have  property  cleared  in 
order  to  elect  to  advantage.  173 

3.  Question,  whether  testator  intended 
legatee  should  give  up  a  legacy  un- 
der the  will  of  another  testator,  or 
considered  it  as  given  up;  legatee 
entitled  to  both ;  the  intent  not  being 
sufficiently  made  out  to  compel  elec- 
tion.    Baugh  V.  Read.  267 

4.  Election  to  take  under  or  in  oppo- 
sition to  a  will  can  only  bo  com- 
pelled upon  something  in  the  will, 
not  dehors.    Straiton  v.  Best.         285 

5.  Wife  entitled  under  bond  by  the  hus- 
band upon  the  marriage  to  a  sum 
p.nyable  three  months  after  bis  death 
for  hpr  for  life,  then  for  the  children, 
if  none,  for  her  absolutely :  by  will 
he  gave  all  real  and  personal  estate 
he  then  had,  or  might  die  possessed 
of,  upon  trust  to  pay  her  the  rents 
and  interest  for  life,  then  the  whole 
equally  to  the  children,  if  none,  over, 
and  revoked  all  former  settlements 
and  wills.  There  were  no  cbildrea. 
Widow  entitled  to  both.  Forsighi 
V.  Grant.  2118 

G.  Widow  put  to  election  to  take  un- 
der the  will  of  her  husband  or  dower 
notwithstanding  great  disproportion. 
Receipt  of  a  legacy  and  annuity  un- 
der the  will  for  three  years  did  not 
prevent  her  right  of  election,  beio{; 
presumed  not  to  havo  acted  with  full 
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knowledge,  which  would  bind  her. 
Wake  V.  Wake.  Page  335 

7.  Tenant  in  tail  of  a  rent-charge  un- 
der settlement,  being  also  devisee  in 
strict  settlement  of  the  estate  charged 
with  it,  put  to  election.  Blake  v, 
Bunbury,  514 

8.  Devisee  cannot  disappoint  the  will, 
even  if  it  disposes  of  his  property  : 
bnt  must  either  convey  according  to 
the  devise,  or  renounce  the  beneGt 
of  it  pro  tanto:  so  if  he  is  an  incum- 
brancer upon  estate  directed  by  the 
wilLto  go  free  from  incumbrance,  he 
must  elect :  but  the  intent  must  ap- 
pear by  declaration  plain  or  neces- 
sary inference.  523 

9.  Election  never  but  upon  presumed 
intent  557 

10.  Election  pan  only  exist,  where  a 
person  has  a  decided  interest,  and 
something  is  left  him  by  will.      561 

See  Baron,  and  Fime^  1 1.  Portion* 
^tisf action,  9.   Will,  61. 

ELECTION  TO  SUE  at  Law  or  in 
Equity.— See  Bankrupt,  6,  7,  8. 
Practice,  15. 

EQUITAHLE  UfTEREST.— SeeTVic*/, 
14.   Will,  9,  11,  13, 14, 15,  31. 

EQUITABLE  LIEN.— See  Will,  15. 

EQUITY    OP  REDEMPTION. 

See  Mortgage. 

ESTATE  FOR  LIFE. 

1.  Tenant  for  life  is  only  to  keep  down 
the  interest  uf  an  incumbrance,  but 
not  to  be  charged  with  any  part  of 
the  principal.  234 

2.  Tenant  for  life  has  no  property  in 
the  underwood,  till  hi^  estate  comes 
into  possession;  therefore  cannot 
have  an  account  of  what  was  cut 
wrongfully  by  a  preceding  tenant. 
Pigot  V.  Bullock,  479 

p.  Tenant  for  life  without  impeach- 
ment of  waste  cannot  maintain  tro- 
Ter  for  timber  severed  during  a  prior 
estate:  but  it  vests  immediately  in 
the  owner  of  the  inheritance. — ^Te- 
nant for  life  impeachable  is  ig  the 
same  case  as  to  underwood.        484 


ESTATE  FOR  LIVE-^-centimiedt 

4.  Tenant  for  life  let  into  possessioii 

on  consent,  and  giving  security  to 

pay  charges  payable  out  of  rents  aii4 

profits,  and  to  keep  down  interest 

of   the    fund  to  answer  contingent 

charges.  Blake  r.  Bunhwry.  Page  61^ 

See  Exoneration,  t%  2,  3.     2Vicsf, 

13.  Waste,  1.   WiU,  e,  31. 

ESTATE  FOR  YEARS, 
Leases  for  years  protected  by  statute 
21  Hen.  VIII.  €.  15.  from  the  opera- 
tion of  a  recovery.  567 
See  Assets.    Mortgage. 

ESTATE    TAIL.— See  Jgreemeni,  14. 
Exoneration,  1. 

EVIDENCE. 

.1.  Probate  of  will  in  the  Eccletiastical 
Court  suQicient,  as  far  as  it  goes; 
farther  proof,  if  necessary,  majr  be 
proceeded  on  in  this  Court.  64 

8.  Witness  good,  who  can  recover  no- 
thing in  the  suit.  61 

3.  A  father  coming  to  bastardise  bis 
own  issue  is,  though  a  legal,  a  Terj 
suspicious  witness*  184 

4.  Parol  evidence  not  adpiitt^d  to 
prove  an  agreement  made  upon  the 
purchase  of  an  annuity,  that  it  should 
be  redeemable.    Hare  v.  Sheancood^ 

241 

5.  On  a  written  agreement  parol  evi- 
dence admissible  in  equity  in  cases  oC 
fraud,  and  where  party  will  admit 
there  was  some  agreemenjL  243 

Q.  Agreei^ent  for  a  lease  of  a  farn^ 
referring  to  a  paper  containing  the 
terms :  bill  for  specific  performance 
according  to  such  clauses  as  had 
been  read  to  the  PlaintiflT:  parol  evi" 
dence,  to  prove  that,  was  refused, 
and  the  bill  dismissed.  Brodie  t. 
St.  Panl  326! 

7.  Injunction  bill  charging  fraud  in  ob- 
taining verdict :  affidavits  contradict- 
ing the  answer  read  in  support  of 
the  injunction  on  th^  merits.  Isaae 
y.  Humpage,  427 

8.  In  what  cases  parol  evidence  ad- 
missible. 357 

See  Account,  2.  Banm  and  FSme^ 
6,  7, 10,  1 3, 14, 10,  27.  Prae^ 
tice,  41,  47,  48,  50,  51,  50,  01. 
Principal  and  Surety.  SatiM- 
factum^  5.  Tru^t,  14.  Wili^ 
18,  42,  5($. 


TABLE  OF  CONTENTS. 


EXAMINATION.— See  PracHce,  61. 
EXCEPTIONS.— See  Practice,  13, 14. 
EXCHANGE.— See  BiU  of  Exchange. 
EXECUTION.— See  Mortgage. 

EXECUTION  OF  WILL.— See  WiU, 
%  2,  3,  4. 

EXECUTOR. 

1.  At  law  exeoatora  take  anj  bene- 
ficial interest,  unless  contrary  in- 
tent. Page  07 
9.  Legacy  payable  at  twenty-one  with 
6  per  cent,  till  payable:  execatrix 
advanced  a  sum  larger  than  the  le- 
gacy by  discharging  disbursements, 
ail  paid  boni  fide  for  the  infant, 
though  some  were  improper.  Le- 
gatee when  of  age  assigned  the  le- 
^gacy.  Assignee  entitled  against 
execatrix  to  the  legacy  with  4  oer 
oeii#.  from  the  time  it  was  payame. 
Dooif  ▼.  Amtea.  247 

'  ^.  Costs  of  course  against  executors, 
who  are  decreed  to  piay  interest  on 
account  of  a  breach  of  trust  Seer^ 
Y.Hind.  204 


See  Cosii,  3.  Interest,  3.  Legacy ,  1. 
Trtui,  8,  9, 17.  JVill,  27,  20. 

EXECUTORY   DEVISE.— See    Will, 
9,  X4. 

EXONERATION. 

1.  Tenant  in  tail  restrained  as  to  alie- 
nation, but  with  powers  of  leasing 
and  Jointuring  as  in  case  of  tenant 
for  fife,  considered  as  tenant  for 
life,  and  therefore  bis  personal  re- 
presentative a  creditor  for  a  charge 
on  the  estate  paid  by  him  (intent  to 
the  contrary  not  appearing),  though 
the  subsequent  ^mainders  were  ex- 
actly of  the  same  nature,  and  the 
term  having  been  very  short,  little 
more  than  forty  years  remained, 
CoHKtess  of  Shrewsbury  v.  Earl  of 
Shrewsbury.  227 

%  The  true  CTOund  of  inference  for  te- 
nant for  life  paying  off  incumbrance 
is  the  scantiness  of  his  estate ;  as 
primA  facie  he  cannot  be  intended 
to  discharge  the  estate  of  another ; 
and  it  arises  as  much,  where  the  es- 
tate goes  nnalienably  in  one  direc- 
tioui  as  when  alienable.  234 


EXONERATION— eoiieiiMi«l. 
^  Tenant  for  life  exonerated  by  the 
assets  of  a  preceding  tenant,  who  re- 
ceived the  money  upon  a  mortgage, 
in  which  they  joined.  Finch  r. 
Finch.  Page  535 

See  Baron  and  Fhne,  9 — 22.  Pria- 
dpal  and  Snrety. 

F. 

FACTOR.— See  Agreement,  12.  Frmid,  8. 

FATHER.— See  Parent  and  Child. 

FEME    COVERT.  — See    Baron    and 
Fime. 

FEME  SOLE.— See  Baron  and  Fime,  2. 
Bond^  2.    Infant,  \.    Settlement,  1. 

FINE. 

1.  Court  will  not  intend,  that  there  are 
advowsons,  merely  becaiuse  men- 
tioned in  the  fine.     Butler  v.  Every, 

130 

2.  Fines  are  levied  by  all  descriptions 
of  names  to  take  in  every  thing;  aod 
no  objection,  that  any  thing  described 
was  not  really  included.  138 

FOREIGN  JUDGMENT.— See  Jndg- 
ment,  1. 

FOREIGN  POWER. 

See  Pleading,  11. 

FORFEITURE. 

1.  Whether  non-user  is  cause  of  for- 
feiture of  a  public  office  depends  on 
circumstances.  6 

2.  Non-residence  not  an  immediate  for- 
feiture. 6 

FRAUD. 

1.  Old  age  alone  not  a  sufficient  ground 
to    presume  imposition.      Lewis  r. 

Pead.  19 

2.  Agreement  on  marriage  to  settle 
stock  and  other  property  of  the 
wife,  to  the  use  of  the  wife ;  hus- 
band having  by  fraud  made  her 
transfer  the  stock  ta  him  decreed 
upon  a  bill  for  performance  to  trans- 
fer the  stock  and  assign  the  rest  un- 
der tbe  direction  of  the  Master  to 
trustees  for  her  use;  who  should 
receive  the  dividends  due  and  to 
become  due  till  tlie  transfer  and  as- 
signment Costs  on  account  of  the 
^ud.  Lamperi  r.  tampert.  21 
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FRAUD— continued. 

3.  Devisee  of  stock  for  life,  with  atiso- 
lute  power  4>f  appointment,  if  no 
cbilclren :  referred  to  the  Master  for 
inquiry  aboat  a  child  upon  the 
grounds  for  suspicion.  ScuUhorp  v. 
Burgeu.  Page  91 

4.  Refusal  after  marriage  to  perform 
a  previous  agreement  to  settle  is  a 
fraud,  against  which  equity  will  re- 

•  lieve.  199 

5.  Renewal  of  a  lease  obtained  bj  col- 
lusion between  lessee  and  steward  of 
lessor  for  an  inadequate  considera- 
tion :  bill  to  set  it  aside  on  refund- 
ing  the  money  paid :  after  answer 
submitting  to  that  on  receiving  the 
money  with  interest  Plaintiff  by 
amended  bill  prayed  either,  as  be- 
fore, or  that  Defendant  should  keep 
the  lease,  and  pay  the  full  fine ;  which 
on  account  of  tbe  fraud  was  decreed 
with  interest  at  4  per  cent,  on  the 
residue  from  signing  tbe  lease,  and 
costs :  but  credit  to  be  given  for  the 
money  originally  paid  with  interest: 
and  failing  tlie  lessee  the  steward  to 
pay.  Lord  Abingdon  v.  JButler.     206 

6.  Fraud  in  obtaining  delivery  of  a 
lease,  the  execution  of  which  was 
obtained  boni  fid/e^  affects  it  equally, 
as  if  used  to  obtain  the  execution, 
delivery  making  it  a  lease.  208 

7.  Servant  taking  by  collusion  more 
than  belongs  to  his  office  must  ac- 
count: so  must  a  stranger  upon  a 
bargain  with  a  servant,  which  is  a 
fraud  on  the  Master.  289 

8.  Factor  buying  goods,  which  he 
ought  to  furnish  as  factor,  taking  the 
profits,  and  dealing  with  his  con- 
stituent as  a  merchant  instead  of 
taking  factoi^age  duty  or  a  stipulated 
salary,  must  account :  so  must  a  ma- 
nufacturer, who.  obtained  by  collu- 
sion an  unfair  price.  289 

9.  Costs  as  between  attorney  and  client 
against  parties  to  a  fraudulent  bank- 
rupty,  except  those,  who  discovered, 
and  gave  evidence  :  and  the  attorney 
deprived  of  -the  office  of  Master  ex- 
traordinary, and  committed.  Bx 
parte  TJiorp.  394 

10.  Trustees  who  joined  with  remain- 
dpr-man  to  eject  centug  que  trust  for 


VRAVD— continued. 

life,  not  excused  from  makiag  good 
the  whole  rent  reserved  by  subse- 
quent accidental  deficienoiea.  Kaye 
v.  Powel.  Page  408 

See  Bankrupt^  10.  Bdrmi  and 
Fime,  2.  ConfimuUitm.  Boir 
dence,  5.  Pieadinff,  6,  f  •  Prae* 
tice,  50.  Settlement g  4^  6.  5to* 
tuie  of  Frauds. 


Gi 


GENERAL  ORDERS,  as  to  Receivers, 

.     39 

GENERAL  ORDERS,  in  Bankr«ptcy, 

190 

GRANTOR.— See  Trusi,  11. 

H. 
HEIR. 
Timber  on  estate  of  lunatic  cut  tniet 
order  of  Court,  sold,  and  prodoM 

I»aid  into  the  Bank  on  account  of  tho 
unatic :  after  his  death  on  petition 
by  his  heir  for  the  rooney  Lord 
Chancellor  was  of  opinion,  that  the 
Court  may  do  it  for  lunatic's  benefit, 
but  only  on  pressing  occasions ;  that 
when  property  is  convfrted,  equity 
will  recal  it  for  the  representative, 
if  done  by  breach  of  trust,  not  if  bj 
accident,  the  Court,  or  the  tort  of  a 
stranger :  but  on  accoant  of  its  con«» 
sequence  and  difficulty  of  reversing 
order  made  on  petitidn  refaved  to 
give  it  to  either  representative  wkb- 
out  a  bill.  Bk  parte  Bromfield,  453 
See  Annnitg,  1.  Baron  and  Ftmct 
14.  CW»,  2.  htue.  Plead* 
ing,  1.     Tmsi,  6.    WUl,  4. 

HUSBAND.— See  J^arom  and  F6me. 

I. 

IMPERTINENCE.— See  Praciiee,  49. 
IMPLICATION.— See  Will,  62. 
IMPOSITION,— See  Fraud. 

INCLOSURE.  , 

inclosure  under  an  inclosing  act  must 
pot  bo  ad  libitum.  Jbt 
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INFANT. 

.  .1.  Infant  tp  express  his  consent  joins 
in  a  settlement  by  a  woman  in  con- 
templation of  marriage  with  him :  be 
is  boand  thereby,  if  on  fair  cpesidfi- 
ration,  and  no  fraad,  as  where  the 
transaction  is  pablic»  and  with  con* 
sent  of  the  family:  though  his  being 

5myy  woald  not  have  concluded  him 
rom.any  rights  as  being  an  infant. 

Page2S 

2.  Infant  onght  to  sue  by  next  friend, 

not  to  wait  till  of  age.     Blake  y. 

Banhwry.  104 

'    9.  Infant  liable  for  necessaries,    bot 

more  consideration  will  be  had  for 

a  stranger  advancing  him  money  than 

.   a  trustee.  240 

4.  Infant  not  bound  by  his  coTenant. 

Jokmon  r.  Bcyfield.  314 

See  Executor.  2.     Tnut.  3,  5. 

INFORMATION.— SeeCAartVy,  2, 3, 4. 

INJUNCTION. 

Injunction  from  farther  digging  a  ditch : 
but  Court  will  not  order  it  to  be 
filled  up  till  after  answer.    Anony- 
mous. 140 
See  Practice.  4,  43,  50,  51. 

INTEREST. 

.   1.  Interest  given  in  equity  for  a  simple 
contract  debt:  as  at  law  for  every 
debt  detained,    either  by  the  con- 
tract or  in  damages.  63 
%  Interest  upon  interest  not   given. 
Waring  v.  Cunliffe.                         00 
9.  Interest  given  against  trustees  and 
executors  keeping  money  in  their 
hands  in  breach  of  trust.             452 
See  Agreement.  10.    Annuity.  2,  3. 
Bankrupt.  \.  4.  15^  13.     Exe- 
cutor, 2.    Fraud.  5,    Legacy,  1. 
Lunatic,  2.  Practice.  40.    Pur- 
chaser. 1.     Receiver.   1.     Will, 
61. 

INTERPLEADER. 

Costs  of  PlainUff  in  interpleading  bill 
and  of  Defendant,  who  succeeded 
at  law^  ordpred  to  be  paid  by  the 
Defendant,  who  failed.  Dowsonv. 
Hardcastle.  368 

JlJfTERROGATORIES.  . 
See  Practice^  42* 


ISSUE. 
Heirs  or  issue,  where  intended  to  take 
distributively,  must    take    as    pur- 
chasers. Page  149 
See  Power.  1. 

ISSUE  AT  LAW. 

1.  After  verdict  on  issue  directed  new 
trial  on  account  of  having  fartlier 
evidence  to  produce  refused ;  there 
being  no  fraud  or  surprise*  but  the 
evidence  having  been  kept  back  bjr 
the  party  applying:  though  the 
Court  was  much  dissatisfied  wilh 
the  verdict.     Standen   v.  Edwards. 

134 

2.  On  an  issue  from  Chancery  origi- 
nal answer  not  sent  down  to  the 
trial,  whether  between  same  parties 
or  not,  till  after  refusal  of  the  office 
copy  as  evidence.  Anonymous.    152 

See  Donatio  mortis  causd.    Prac- 
tice. 3. 

ITALIAN  OPEBA.— See  Patent^  1. 

J. 

JOINT  CREDITORS. 

See  Bankrupt.  17*  Partnership.  I. 

JOINT-TENANT. 

See  Partnership.  2« 

JOINTURE.— See  l^ccrf,  3. 

JUDGMENT. 

1.  Creditor  by  judgment  in  Jamaica 
filing,  bill  here  for  satisfaction  from 
rents  and  profits  remitted  and  to  be 
remitted  must  shew  his  judgment 
to  difl*Qr  from  judgment  here,  so 
that  he  cannot  affect  the  land.  Calh- 
cart  V.  Lewis.  4(>3 

2.  No  equity  for  judgment  creditor, 
because  there  are  prior  judgments. 
Cathcart  v.  Lewis.  464 

See  Practice,  57. 

JURISDICTION. 

Where  there  ipay  be  remedy  at  law, 

yet  if  doubtful  or  difficult,    equity 

will    hold    jurisdiction.      Weymautk 

V.  Boyer.  ^  417 

See   Agreement.     13.      Pleading, 

12,  13.    Prize.    2. 

K. 
KING.-^Scc  Corporation,  %.     Patent.  1. 
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LAPSK 

No  clifference  between  a  lapse  and 
^hat  is  not  disposed  of,  eicept  for 
construing  intention.  PagefH 

See  Trust,  &,  18. 

LEASE.— Se^  AsseU,  1.       Estate    for 
Years.    Pledge,    Renewal  of  Lease. 
LEGACY. 

1.  Interest  of  legacies  to  l»e  computed 
from  a  year  after  testators  cleath, 
unless  some  other  time  appointed  by 
testator:  but  he  cannot  make  exe- 
cutor answer  interest  beyond  what 
the  law  has  done.  367 

2.  Legacres  not  distrrbutable  till  a  year 
after  testator's  death.  408 

See  Executor,  2.     Satisfaction,  2, 
4,  7.     IVust,  la     II  ill. 

LfEN. 

1.  Assignment  of  rents  and  profits,  or 
of  deeds,  is  an  eqnitable  lien :  and 
assignee  may  in  equity  insist  upon  a 
mortgage.    Ex  parte  WiUs,         162 

2.  Bond  by  infant  for  a  just  debt;  his 
mother  and  infant  sister  being  en- 
titled on  death  of  ^.  without  issue 
to  4000/.  stock  for  the  mother 
for  life,  after  to  her  children 
according  to  appointment,-  if  no 
cliildren,  to  the  mother,  after 
death  of  the  son  covenanted  to  pay 
that  debt,  when  either  should  be- 
come entitled  to  that  stock.  Upon 
marriage  of  the  daughter  the  mother 
made  an  appointment  of  the  stock 
in  her  favour;  but  next  day  the 
husband  having  notice  of,  ana  ap- 
proving the  covenants  to  pay  the 
son's  debt,  and  reciting  his  and  his 
wife's  intention  to  secure  it  **  as 
**  after  mentioned," released  all  their 
right  to  that  stock  to  the  mother, 
and  covenanted,  that  when  the  wife 
should  be  twenty-one,  all  their  inte- 
rt'st  should  be  vested  in  her;  and  a 
trust  was  declared,  that  if  the  obli- 
gee should  have  a  right  to  recover 
that  debt,  it  shoufd  be  paid  out  of 
that  stock.  Afterwards  a  bill  being 
filed  to  set  aside  the  settleraeat  as  an 
appointment  by  the  mother  for  her 
own  benefit  without  consideration, 
the  parties  were  by  agreement,  mu- 
tually releaaed  from  the  cov.enants 


LIEN— eon/mKeii: 

in  it ;  and  the  husban  J  covenanted, 
that  if  the  obligee  .should  have  » 
right  in  Ufe  of  the  mother  to  recover 
the  debt,  it  should  be  paid  out  of 
that  stock.  The  mother  died  intes- 
tate before  A.  Determined,  that  a 
fair  assignee  of  the  debt  ^  had  no 
specific  lien  on  the  fund;  whicb 
could  be  liable  only  by  being 
brought  back  into  the  mother's  as- 
sets, as  taken  out  in  fraud  of  ber 
creditors:  for  which  it  muat  be 
said,  either  that  there  was  no  pro-* 
tence  for  the  compromise,  or  that  no 
pretence  for  its  providing  for  the 
debt  only,  if  suable  in  the  mother's 
life :  bat  the  marriage  brocage  in  the 
settlement  was  sufficient  ground  for 
the  compromise^  and  the  bill  did  not 
go  on  the  other  ground;  therefore 
the  common  decree  for  account  of 
assets,  debts,,  and  funeral  expences* 
without  reforence  to  that  fund>  was 
made  against  the  husband  and  wife 
as  administrators.  The  debt  of  the 
son  was  a  sniicient  coiisideratlctf 
for  the  covenants ;  and  if  the  mother 
had  survived  if.  there  would  have 
been  a  specific  lien.  Johnson  v.  JBoy^ 
fold.  Page  314 

3.  Covenant  to  set  apart  and  pay  an- 
nual profits  of  land  is  in  equity  a  lien 
on  the  lend  against  the  covenanldt 
and  claimants  under  him  with  notice. 
Regard  v.  Hodges.  41% 

See  Bankrupt,  19.    WiU,  16. 

LIMITATION  OVER. 

See  Remainder.     Witt,  08. 

LORDS.— See  i^^ppeofr. 

LUNATIC. 

1.  Committee  of  lunatic'a  estate  not  ' 
permitted  to  pass  his  aooounts  with- 
out    inquiry,     what    money  in  hia 
hands  from  time  to  time.    Master 
to  state    particular    circumstances.^ 
Ev  parte  Catton.  IM* 

2.  Brother  of  lunatic,  committee  of 
the  estate,  had  managed  it  nine  yeara 
before  the  commission ;  during  which 
time  there  were  considerable  sav* 
ings :  to  pay  interest,  though  alleged^ 
he  made  no  use  of  it ;  unless  parti^ 
cnlar  circumstances  to  justify  that. 
Ex  parte  Ckumleg. .  IM  ' 
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lUNATlC— c«>nftiii(«<f. 
'  8.  Costs  to  cominittcfe  of  lunatic  re- 
fused»  because  he  had  uot  passed 
his  accounts  regularlj,  though  no 
fraud.  JSk  parte  Clarke.  Page  29G 
4.  Lunatic  is  to  have  every  comfort,  his 
aituatioQ  and  fortune  will  admit  of, 
wit|iout  any  regard  to  expectants. 
Ex  parie  Vknmley,  2DG 

6*  Watte  in  tfie  statute  providing  for 
hmatica  meana  destruction,  not  that, 
IrotB  which  tenant  for  life  impeach- 
able is  reatrained.  461 
oce  Jzetr* 

|f AKA0£R  op  West  India  Estate. 
Manager  of  estate  in  We^t  htdiet  is  not 
to  gif  e  security  faithfully  to  manage. 
Oi^lered  to  account  for  produce, 
and'  to  consign,  so  far  as  the  ma- 
nagement requires  it ;  but  roust  have 
a  discretion  as  to  what  to  be  applied 
fbere*    Morris  ▼.  Elme.  139 

See  Receiver,  2. 

UAHJJWAfjrOKEIL—See  Frauds  8. 

MAIU^T.— See  Patent,  3. 

IKARRIAOE.— See  AgreemefU.S.  Baron 
OMd  Fime.  Bond,  2.  Fraud,  4. 
Settlement.     Ward  of  Court. 

MASTER  AND  SERVANT. 
Set  Fraud,  7. 

MASTER  IN  CHANCERY. -See 
PracHce,  10, 12,  35,  66.  Will,  27. 

MERG£R.*-8ee  Use. 

MONEY  IN  COURT.— See  Payment 
into  Court.    Practice,  6. 

MORTGAGE. 

Equity  of  redemption  of  a  term  can- 
not be  taken  m  execution.  Lyster 
T.  DoUand.  431 

MORTMAIN.— See  Will,  24,  69. 

KAME. — See  Confirmation,  3.  ProfcM- 
sum,  (religions,) 

NB  EXEAT  REGNO.— See  Baron 
and Ftme,  6, 8.  Payment  inioCourt,  2. 

NEW  TRIAL.— See  hsue  at  Law,  1. 


STEXT  FRIEND.^Sec  Proehein  Am%. 

NEXT  OF  KIN.— See  Trust,  8.  9, 17. 

NOTICE. 

Yendee  says,  be  has  boaght,  rendor 

is  silent :  conclusive  notice  to  a  third 

person.  Page  42^ 

See  Agreement,  12,  14.   JBaronnd 

Fime,  24,  25.     Lien,  3.     Prw 

tice,  6.    Release. 

O. 

OBLIGOR  AND  OBLIGEE. 

See  Bond. 

OFFICE. 

Non-user  is  a  misdemeanor  punishable 
by  a  common  information.  8 

See  For^etAcre,  1. 

OPERA  (ITALIAN).— See  Pfl#eji/,1. 

ORDER.— See  General  Orders. 

P. 

PARENT  AND  CHILD.  —  See  Eti- 
dence,  3.    Sati^ction,  2,  4. 

PAROL  AGREEMENT. 

See  Agreement,  8, 11.    Pleading,  15k 

PAROL  EVIDENCE.— See  Banm  and 
Ffme,  10, 13,  14.  Evidence.  Prin- 
cipal  and  Surety.   Will,  le,  42,  56. 

PARTICULAR  ESTATE. 

See  Remainder. 

PARTNERSHIP. 

1.  Judgment  against  one  of  two  par(< 
ners:  execution  to  be  only  of  a 
moiety :  but  in  equity  n|K>n  the 
failure  of  one  the  partnerahip  fund 
is  to  be  distributed  among  the  joint- 
creditors.  240 

2.  If  joint-tenants  of  leasehold  or 
freehold  lay  out  money  jointly  upon 
it  in  the  way  of  trade,  there  is  no 
surviirorship.  435 

See  Bankrupt,    3,     10,    11,  17. 
Brewery.    Practice,  46. 

PARTY.— See  Annuity,^  I .    Practice,  2. 

33,  36,  46,  47,  57 

PATENT. 

1.  The  Court  refused  to  seal  a  patent 
for  representing  Italian  Operms ;  be- 
cause the  provisions  for  carrying  it 
on  were  by  agreement  with  the  lord 
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PATENT— cwihnttcrf. 

Chamberlain^  his  executors  and  ad- 
ministrators ;  and  the  right  to  the 
patent  was  not  safliciently  connected 
with  the  property  in  the  bouse.  Not 
sufficient  for  the  party  applying 
merely  to  auswQr  objections:  but 
he  mast  lay  a  proper  caafe.  Upon 
such  application  the  Court  will  take 
care,  that  the  King  is  not  deceived, 
nor  his  object  disappointed :  and 
will  represent  the  whole  to  the  King; 
but  will  noi  decide  apon  the  merits 
of  the  Tarioos  claimants.  Em  parte 
O'Reily.  Page  112 

2.  Court  will  not  sign  a  f»atent,  which 
does  not  put  the  parties  under  some 
control,  Ihbugh  there  is  no  caveat, 

113 

3.  Essential  to  the  complaiot  of  an  old 
market  against  a  new  one  set  ifp  near 
it,  that  the  old  is  cN)mpeteut  to  the 
accommodation  of  the  public ;  so 
here  the  old  proprietors  must  be 
able  to  keep  it  up  properly,^  the 
accommodation  of  the  public  being 
the  principal  thing.  114 

4.  Patent  even  in  fee  could  not  stand, 
if  abused.  -      118 

5.  A  patent  most  be  taken  under  pro- 
per restraints.  128 

6.  Qtccsre,  whether  a  putent  can  be  the 
subject  of  a  trust.  129 

See  Practice^  51. 

PAYMENT  INTO  COURT. 

1.  Estate  ordered  to  be  sold  for  debts : 
money  raised  under  sequestration 
paid  into  Court,  though  contempt 
cleared^ —  v.  Bennet,  89 

2.  Writ  of  ne  exeat  regno  discharged 
on  paying  into  the  Court  the  sum, 
for  which  it  was  marked.  Evans  v. 
EvanM.  96 

3.  Trust  fund,  which  under  a  power 
in  marriage  settlement  had  been  lent, 
decreed  to  be  paid  into  Court,  the 
trustees  representing  it  to  be  in 
danger.     Paytte  v.  Collier.  170 

See  PracHcCr^, 

PERPETUITY.— See  WiU,  Vk 

PETITION.— See  Jlcir.  Praclier, 23. 

PLEADING. 

I.  Upon  bill  by.  heir  at  law  ior  dis- 
covering, and  delifwog  npi  or  de- 


PLEADIN6— emitfiueill 

positing,  tide-deeds  against  persd^s 
m  possession  of  them  as  executors, 
and  in  possession  of  the  premises 
by  agreement  with  a  tenant  by  the 
courtesy.  Plaintiff  need  not  state 
every  link  of  his  pedigree*  Ford  v. 
Peering,  Pagfi  72 

2.  Demurrer   admits    only  facts  well  ' 
pleaded,  and  the  faets  alone  without 
the  conclusion  of  law.  79 

3.  To  a  charge  in  the  bill*  tbati4.  died 
seised  in  fee  of  estates  iu  Dertjfshire 
Mid  elsewhere,  plea  of  fine  of  all 
the  estates  charsed  iu  the  biD*  and 
of  which  A.  died  seised  in  fee»  suf-* 
fiQient  without  averments  that  thej 
were  in  Derbyshire^  and  none  else- 
where.   Butler  V,  Every.  ,  139 

4.  Defendant  statiog  himself  tmstee 
for  mortgages  decreed  to  deliver  up^ 
deedff,  because  be  did  no%  name 
them,  so  that  Plaintiff  could  amend. 
Earl  of  Scarborough  v.  Parh$r.    M7 

6.  True  way  of  pleadii^  is  to-  plead 
facts.  SSfr 

6.  Demurr^er  allowed;  the  biH  not 
connecting  the  framd  with  the  trans^ 
action  sufficiently^  JSJos^  JMut  CW- 
pany  v.  Henchman*  287 

7.  General  cberge  of  combination  to 
defraud  too  looser^  East  India  Com^ 
pany  v.  Henchman.  S97 

&.  Charge  that  Defendant  was  appoint- 
ed  resident  :at  tbp  East  India  Com^ 
pany'%  factory  at  M.  not  a  sufficient 
charge  that  he  was  factor.  EaH 
India  Company  v.  Henchman       287 

9.  Evei'y  thing  well  pleaded  is  qq9^ 
I         fessed  by  demurrer.  280^ 

10.  Defendant  tp  bill  for  discoveiy  and 
aoeount  objecting  by  answer,  that  he 
had  no  concern  in  tlie  businessAmust 
answer  fully,  thougb  sueh  a  ple» 
would  bar  both  discovery  and  re-' 
lief.  But  if  the  fact  is  so,  ther» 
caanot  be  »  decree  against  him. 
Cartwright  v.  Hateky.  292 

11.  Bill  by  Nabob  of  the  Camatic  ▼. 
East  India  Compamy  for  discovery 
and  account  of  rents  and  profits  of 
his  territories  while  in  their  pesses-- 
sion  as  security  for  dsbl  i  and  for 
the  balance,  submitting  to  pa^  k,. 
if  against  him.  Plea,,  that  by  divei» 
charters,  &e»  and  statules  eonfiraiing 
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them  Defendants  have  sole  privilege 
of  trading  to  India,  and  a  right  to 
send  men,  ships,  &c«  and  to  commis- 
sion odicers  to  continue  or  make 
peace  and  War,  &c.  for  their  advan- 
tage with  any  natives  not  christians; 
that  Plaintiff  is  a  native  sovereign 
not  a  christian ;  that  all  the  trans- 
actions in  the  bill  passed  between 
him  as  snch  sovereign  and  Defend- 
ants in  exercise  of  their  privileges ; 
and  related  to  matters  transacted  be- 
tween them  with  regard  to  peace  and 
war,  and  security  and  defence  of 
their  respective  possessions ;  and 
therefore  are  not  cognizable  in  this 
or  any  municipal  Court  Plea  over- 
ruled ;  and  having* been  once  amend- 
ed, farther  time  refosed;  and  De- 
fendants compelled  to  answer  imme- 
diately. Nabob  of  the  Camatic  v. 
East  bMa  Company.  Page  37  L 

Id.  Plea  to  jurisdiction  must  shew  an- 
other. Nabob  of  the  Camatic  v. 
East  India  Company.  372 

18.  Plea  to  jurisdiction  of  all  Courts 
absurd,  beeause  the  same  as  plea  in 
bar.  Nabob  of  the  Camatic  v.  East 
India  Company.  372 

14.  Plea  mfust  tender  issuable  matter. 

393 

15.  Plea  of  statute  of  frauds  a  good  de- 
fence to  parol  variation  of  agree- 
ment for  a  lease :  not  if  it  only 
amounts  to  waiver  of  part,  or  to  a 
declaration  of  trust.  Jordan  v.  Saw- 
kins.  402 

Id.  Demurrer  allowed  to  bill  to  perpe- 
tuate testimony  to  a  right  of  com- 
mon and  of  way,  because  charged 
so  generally,  that  Defendant  could 
not  know  the  point  to  be  examined 
to.    Cretset  r.  Mitton.  449 

PLEDGE. 

Lease  tieposited  to  secure  a  debt :  de- 
positary decreed  to  take  an  assign- 
ment, paying  the  costs  of  it;  and 
cannot  abandon,  because,  being  en- 
titled to  a  legal  conveyance,  equity 
will  consider  him  as  having  it.  Lucas 
V.  Comerford.  235 

PLENIPOTENTIARY. 
See  Power,  8. 


PORTION. 

Courts  of  Equity  lead  against  double 

portions  not  in  favour  of  the  eldest 

son,  but  of  all  to  take   under  the 

limitations.  Page  525 

See  Satisfaction,  2,  4,  7. 

POSSIBILITY.— See  IF*//,  10. 

POWER. 

1.  Gift  to  A.  and  fafs  issue  to  be  di- 
vided among  them,  as  be  thinks  fit : 
the  issue  have  an  interest  at  all 
events ;  and  .4.  has  no  authority  but 
as  to  the  proportions.  If  no  ap- 
pointment, equally.  Wbere  to  be  di- 
vided among  issue,  the  proportions 
must  not  be  illusory.  **  Issue^  will 
extend  to  any  remote  degree  as  a 
description  of  objects  of  tbe  power 
of  ^.  to  distribute  aniong  tbem^  at 
be  thinks  fit:  but  they  must  all  be 
in  existence  during  his  life.  150 

2.  Q»€Pre,  whether  the  words  **  from 
**  time  to  time'*  in  a  power  to  ap- 
point rents  and  profits  of  real,  bat 
omitted  in  the  power  to  appoint  the 
prodi^ce  of  personal,  will  prevent  a 
sweeping  appointment  of  the  whole, 
the  power  extending  to  the  whole 
after  death.    Pybus  v.  Smith.      190 

3.  Testator  devised  to  his  wife  several 
houses;  to  his  sisters  bis  money  in 
securities  for  their  lives;  then  di- 
vided his  fortune  in  small  legacies; 
but  the  legatees  to  take  nothing  till 
the  death  of  his  wife  and  sisters; 
and  made  residuary  legatees :  Under 
the  following  clause,  **  I  empower 
**  my  wife  to  give  away  at  her  death 
**  1000/.  to  A.  and  B.  100/.  each,  the 
**  rest  to  be  disposed  of  by  her  will" 
there  is  no  absolute  legacy,  but  a 
naked  power  to  the  wife;  who  be- 
ing dead  without  any  disposition,  the 
objects  specified  are  not  entitled. 
Bull  V.  Vardy.  270 

4.  A  power  must  be  executed  in  order 
to  create  a- charge.  272 

5.  An  illusory  share  may  be  accounted 
for  by  circumstances.  Boyle  v.  J9t- 
shop  of  Peterborough,  299 

6.  Trustee  to  appoint  cannot  appro- 
priate parts  of  the  sum  appointed  to 
himself;  but  may  recal  it  into  the 
original  fund.  Boyle  v.  Bishrrp  of 
Peterborough^  300 
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POWERr-oonHfiiMil. 

7.  Fond  given  toil,  for  life  with  power 
of  appoiDtment  duiDg  life,  and  after 
death,  for  want  of  appointment,  over : 
it  is  not  a  vested  interest  till  after 
death  of  tenant  for  life,  the  power 
sabsisting  upon  it.  .  Pa^e  209 

8.  Acts  done  by  snbjeots  nnder  powers 
given  by  the  comitry  bind  the  coun- 
try;  as  signing  of  plenipotentiary  in 
its  own  nature,  though  that  is  not 
now  understood  to  bind  till  ratifica- 
tion. 392 

9.  Three  powers  by  settlement;  first 
to  husband  and  wife  jointly  to  raise 
and  appoint  ^000/.  secondly  to  hus- 
band alone  to  raue  and  appoint  2000/. 
thirdly  to  survivor  to  raise  and  ap- 
point such  sum,  as  would  with  the 
sum  before  raised  make  60002.  The 
•wife  joining  in  raising  3000/.  under 
the  joint  power  for  the  husband,  he 
covenanted  not  to  charge  by  the 
power  reserved  to  him  alone  or  any 
other  power  whatsoever  during,  her 
life,  and  so  long  as  said  3000/. 
should  remain  unpaid^  without  her 
consent  After  her  death  he  by 
deed  poU  did  charge  with  2000/. 
more,  to  be  paid  to  his  executors 
for  debts,  &o.  and  otherwise  in  per- 
formance of  his  will,  or  as  he  should 
appoint  by  it;  and  died  leaving  his 
second  wife  executrix,  without  tak- 
ing notice  by  his  will  of  the  charge : 
but  the  deed  poll  was  found  uncan- 
celled among  nis  papers :  The  2000/^ 
well  charged  and  went  to  the  exe- 
cutrix without  a  special  appointment. 
Earl  of  Uxbridge  v.  Bajffy.  499 

10.  Act  done  under  power  in  a  deed 
is  as  if  incorporated  in  the  deed, 
when  executed.  510 

11.  An  interest  under  a  power  of  dis- 
position is  not  before  execution  the 
estate  of  the  party;  and  will  not 
pass  by  general  words;  nor  are  they 
alone  sufficient  to  dispose  free  from 
incumbrance.  625 

See  Charity^    6.     Practice,    29. 
WiU,  29. 

PRACTICE. 
1.  One  man  not  bound  by  the  defence 
of  another.  8 

.  2.  Deeds  not  delivered  out  of  Court 

Vot.  I. 


to  a  devisee,  unless  heir  i$  before 
the  Court.    Anonymous.       Page  29 

3.  Upon  a  second  verdict  the  same  as 
the  first,  but  for  a  less  sum,  the  last 
sum  recovered  only,  and  the  costs 
of  the  last  trial,  ordered  to  be  paid 
out  of  money  in  Court  upon  an  in- 
junction to  stay  execution  on  tho 
first;  the  costs  of  which  are  to  be 
returned.      Waddle  t.  Johmon.      30 

4.  After  injunction  dissolved  upon  the 
merits,  motion  to  stay  trial  of  eject- 
ment till  full  answer  to  the  amended 
bill  refused  with  costs.  Latfy  Mark" 
ham  V.  Dickenson.  30 

6.  The  Court  will  not  keep  money 
after  the  party  is  entitled  to  it  evoa 
at  his  own  request,  haae  v.  Oon^ 
pertz,  44 

6.  Two  days  notice  sufficient  for  a  re- 
hearing. ,  45 

7.  Where  money  is  directed  by  an 
Act  of  Parliament  to  be  paid  to  the 
Accouniant-General:  he  is  bound  by 
the  act  to  receive  it,  and  the  Court 
will  not  make  an  order  for  that  pur- 
pose.   Anonymous,  56 

8.  Administrator  not  brought  before 
the  Master,  by  motion  after  a  decree 
passed  and  entered,  if  any  thing  in 
It  affiscting  him  by  way  of  order  to 
pay:  otherwise,  if  only  to  witness 
what  is  done.  Haberyham-v.  Vinceni* 

68 

9.  Before  report  Court  refused  to  order 
balance  of  charges  allowed  against 
Defendant  upon  account  and  the 
whole  alledged  in  his  discharge  to 
be  paid  into  Court  upon  certificate 
by  the  Master  and  Defendant's  ex- 
amination before  him :  but  also  re- 
fused to  take  the  certificate  off  tho 
file.    Fox  V.  Mackretk.  69 

10.  No  certificate  by  a  Master  as  by 
Accountant-General :  but  there  must 
be  a  report  in  order  to. take  notice 
of  any  thing  in  the  Master's  office. 

TOO 

11.  Motion  for  separate  report^  and  pro- 
ceedings de  die  in  diem,    '  72 

12.  Question  of  intention  to  be  deter- 
n^ined  by  the  Court :  but  not  proper 
for  the  Master.  Pitt  v.  Lotd  Camel- 
ford.  83 

(* )  See  the  tSoVt, 
S  S 
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PRACTICE—eoiil^ttecl.  j 

13.  Second  answer  may  be  pat  In  pend- 
.  ing  exceptions  to  the  first.    Knox  v. 

-   Symmandt.  Page  B7 

14.  Second  answer  may  be  filed  at  any 
time  before  the  order  to  amend,  &c. 

'    eved   the   moment   exceptions  *are 
taken.  88 

15.  To  pot  party  to  election  to  sue  at 
law  or  in  equity  is  motion  of  coorse. 
AnomfmauBi  91 

IG.  Order  made  to  prevent  removal  of 
timberwroDgfiilly  cut.    Anonymous, 

93 

17.  Decretal  order  cannot  be  dicharged 
upon  motion ;  thongli  made  by  con- 
sent,'and  surprise  alledged.  Anony- 
mtnu*  93 

18.  Cionrt  wHl  not  make  purchaser  ap- 
point a  clerk  in  Court ;  which  is  only 
necessary,  where  the  party  is  to  ap- 
pear.   Child  V.  Lord  ALingdon.      94 

19.  Plaintiff  cannot  on  motion  dismiss 
his  bill  without  costs  on  the  ground, 
that  the  Court  would  have  decreed 
according  to  it,  unless  consent.  Ano- 
nymms.  140 

SO.  Qiciere,  whether  afildavit  of  notice 
must  state  positively,  that  tlie  person 
served,  acts  as  clerk  in  Court;  or 
whether  upon  information  and  belief 
is  sufiicient.     M^CauUy  v.  Collier. 

.141 

21.  Evidence  of  a  Plaintiff  being  neces- 
sary, and  Defendant  refusing  to  con- 
sent to  his  examination,  the  bill  on 
motion  amended  by  making  him  a 
Defendant,  and  replication  with- 
drawn on  terms  of  costs,  amending 
Defendant's  copy,  and  requiring  no 
farther  answer.  Motteux  v.  Mack- 
reih.  142 

22.  Petition  to  set  down  cause  for  far- 
ther directions,  or  such  farther  or- 
der, as  Court  should  think  fit,  dis- 
missed, though  the  parties  could  not 
proceed;  an  inquiry  before  the  Mas- 
ter being  rendered  useless  by  the 
event  of  a  verdict  upon  issue  di- 
rected ;  and  farther  directions  having 
been  reserved  till  after  trial  and  re- 
port.    Dixon  V.  Olmim,  153 

S3.' Deeds  not  delivered  up  upon  peti- 
tion in  bankruptcy.    Ex  parte  Poole. 

100 
S4»  TJpon  bill  by  son  committee  of  fa- 

'■  1 


PRACTICE'-ecmliAiaiL 

ther  a  lanatic^  to  set  Mude  a  Tolua- 
tary  settlement  by  liiiii»  raotionfor 
Defendant  to  lel  Uie  bonte,  sell  the 
fiimiture»  Sio*  and  bring  tha  whole 
intoCourti  refiisedyPhvntiff  not  con- 
senting. Colman  ▼•  Croker.  P.  160 
26.  Relief  prayed  by  tba  biU,  bat  given 
up  at  the  hearing  most  be  ex^essly 
waivod  on  tke  record*  l>inM<8fv. 
Duimt.  197 

26.  Bill  amended  aflter  enawer;  oosts 
must  be  paid  for  that;  then  it  is  con- 
sidered as  an  original  bill :  Plaintiff 
is  not  bound  by  offers  in  the  original 
bill;  nor  Defendant  by.anbmiasioni 
in  hk  answer.  210 

27.  Crosa  billi  being  for  a  mere  legsl 
title,  dismiaaed  with  ooata^  tbongh 
the  original  bill  wte  dismiaaed.    213 

28.  C^eaeiiiil  rule  not  broken  throe^  on 
account  of  inoonvenienoe.  234 

29*  Interest  under  power  of  appointing 
the  application  of  a  eharitj  not  suf- 
fioient  to  sustain  a  bilL  Au^mey* 
General  v.  C%  &f  Lomd^m.  243 

30.  On  amended  biU  it  is  not  neoeaaary 
to  serve  new  nApaauu  on  the  ori- 
ginal Defendants.  Amgenieim  v. 
Clarke.  250 

31.  Amended  bill  taken  as  a  new  bill 
for  certain  purposes.  250 

32.  Point  argued  by  leave  of  the  Court 
on  motion  to  vary  minutes.  Perry 
V.  Philips.  251 

33.  Husband  a  formal  party  to  bill 
against  wife  in  respect  of  separate 
estate.  278 

34.  If  defence  to  bill  for  apecifio  per- 
formance of  agreement  for  a  pur- 
chase depends  merely  on  want  of 
title  in /vendor,  Defendant  ought  to 
rest  on  his  answer,  and  not  file  cross 
bill  to  have  it  delivered  np^  or  to 
prevent  an  action ;  for  Plaintiff  can- 
not succeed  at  law.  Hilton  t.  JBsr- 
roir.  284 

35.  Where  a  surplus  to  be  diatriboted  is 
an  uncertain  sum,  the  Master  ought 
to  report  ihe. shares  in  aliqnot  parts, 
not  in  money.  Attomey^Generalf, 
Haberdashers'  Company,  295 

3G.  Residuary  legatee  need  not  be  part? 
to  bill  for  specific  legacy.  Waiit- 
Wright  v.  Waterman.  313 

37.  A^ird  on  general  reference  net  to 
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be  impeached  by  esceptions,  but  bj 
cross  motions  to  set  sside  and  cod- 
firm  it    iCnoar  ▼.  Symmotub.    P.  369 

88.  Amendmeots  moved  ooght  properly 
to  be  stated.  888 

89.  Court  not  bonnd  to  take  notice  of 
particular  privileges  under  charters 
confirmed  by  private  statutes  not- 
withstanding a  clause  declaring  them 
public  acts.  893 

40.  To  entitle  Defendant  to  security  for 
costs  it  is  not  sufficient,  that  PlaintifT 
appears  by  the  bill  to  be  out  of  the 
jurisdiction:  he  must  appear  to  be 
resident  abroad:  then  it  is  of  course. 
Green  v.  Ckamock,  396 

41.  Witness  examined  before  decree, 
but  then  accidentally  and  without 
fraud  incompetent,  on  motion  al- 
lowed to  be  generally  r^-examined 
after  decree  upon  interrogatories,  to 
be  settled  by  the  Master:  but  if 
competent  at  first,  second  examina- 
tion can  be  only  to  matter  substan- 
tially different    Sandford  v. . 

398 

42.  Impertinent  interrogatories  suppres- 
sed. 400 

43.  Injunction  cause  stood  over  at  hear- 
ing for  want  of  parties :  injunction 
not  dissolved,  nor  receiver  appointed 
on  motion  without  special  case  of 
waste:  but  Plaintifi*  compelled  to 
speed  the  cause.    Price  v.  Williams. 

401 

44.  Plaintiff  can  in  no  case  dismiss  his 
bill  without  costs :  with  costs  it  is 
of  course :  but  after  motion  to  dis- 
miss without  costs  refused  consent 
is  necessary.    Dixon  v.  Parks,    402 

45.  New  Plaintiff  by  supplemental  bill 
may  impeach  a  decree  upon  re-hear- 
ing on  petition  of  former  parties. 
Hill  v.  Chapman.  406 

46.  Joint  owner  not  necessary  party  to 
bill  against  factor  on  a  demand 
against  the  other  moiety,  Defendant 
having  kept  separate  aocoun^,  and 
admitted  the  produce  of  that  moiety 
to  be  in  his  possession.  Weymouth 
V.  Boyer,  417 

47.  A,  stated  by  books  in  evidence  for 
Defendant  to  be  a  merchant  abroad, 
and  one  witness  swearing,  he  knew 
him  late  a  merchant  abroad,  and  no 
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evidence  of  his  return,  suffloieottly 
proved  out  of  the  jurisdiction,  as 
would  be  presumed  at  law :  and  De- 
fendant precluded  from  objecting, 
that  he  was  not  a  party.  Weymoittk 
V.  Boyer.  Page  417 

48.  Defendant  examined  as  a  witness : 
bill  dismissed  as  to  hi^i  with  costs. 
WeymoHih  v.  Bayer,  418 

49.  Interest  refused,  because  not 
prayed  by  the  bilL  t6» 

50.  Injunction  bill  charging  fraud  in 
obuining  verdict:  affidavits  contra- 
dicting the  answer  read  in  support 
of  the  injunction  on  the  merits. 
Isaac  V.  Humpage.  427 

51.  In  ordinary  cases  no  injunction  till 
hearing,  unless  a  ground  for  it  in 
the  answer :  but  in  eases  of  waste, 
patents,  and  irreparable  misehief, 
it  will  be  granted  on  affidavits  after 
answer.  430 

52.  After  plea  set  down  order  ob- 
tained of  course  by  Plaintiff  to 
amend  the  bill,  and  served  on  De- 
fendant: Plaintiff  not  appearing 
when  the  plea  came  on  to  be  argtted, 
it  was  allowed  of  course  with  costs* 
Jennings  v.Pearce.  447 

53.  Amended  bill  is  out  of  Court  by 
allowance  of  plea  posterior  to  the 
date  of  the  bUl;  otherwise  if  prior. 

448 

54.  Motion  of  course  after  plea  or 
demurrer  to  amend  the  bill  oq  twenty 
shillings  coste  must  sUte,  that  the 
plea  of  demurrer  is  not  set  down. 

448 

55.  Appointment  of  receiver  is  In  the 
discretion  of  the  Master ;  who  need 
not  state  his  reasons.  To  support 
an  exception  there  must  be  a  snb- 
stential  objection.  Thomas  r.  Daw^ 
kin.  452 

56.  Biddings  are  opened  for  benefit 
of  the  suitor  and  estote ;  not  of  Uie 

fmrchaser;  as  where    he  was  too 
ate,  and  the  over-bidding  is*  small. 
Anonymous.  *  453 

57.  To  bill  by  assignee  of  judgment 
assignor  is  a  necessary  party.  Cath- 
cart  V.  Lewis.  463 

58.  Where  a  cause  is  heard  on  bill  and 
answer,  only  forty  shillings  costs  on 
dismissing  the  bill,  unless  9t  special 

SS2 
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case.     Bagbf  y.  The  Corpcmtum  of 
Leominster*  Pa^^  476 

-  ^.  Plea  of  another  suit  depending  for 
the  same  canae  referred  to  the  Mas- 
ter of  course  without  being  set  down. 
Dante//  V.  MitcheU.  484 

'60.  The  Court  will  not  execute  a  will 
partially.  498 

61.  Party  discharged  as  well  as  charged 
by  his  own  examination.  BUmnt  v. 
JBwnjw.  546 

See  '  Ammityf  1.  Arlntratum^  4. 
Bartm  and  Fhnej  25.  CosU. 
PleadiMg,  10,  11.  Prochein 
Amy,  1.  PurchoMer,  3.  Set- 
tlement,   6.      Ward   of   Court. 

WiU,  m. 

PRINCIPAL  AND  SURETY.. 
Any  evidence  of  conversation  between 
principal  and  surety  at  time  of  rais- 
ing the  money  is  evidence  to  rebut. 

179 

PRIVATE  STATUtE. 
See  Proclice,  39. 

PRIZE. 

1.  Prise  causes  determined  in  mnnici->> 

r»al  Courts  not  by  consent  of  nations : 
or  it  is  just  cause  of  war,  if  their 
decisions  are  not  agreed  to.       391 

2.  Statutes  of  prize  do  not  extend  the 
Admiralty  jarisdiction  beyond  its 
natural  extent.  391 

PROBATE.— See  Evidence,  1. 

PROCESS. 

Qunaref  whether  there  can  be  any  sale 
of  goods  taken  under  a  sequestra- 
tion upon  mesne  process,  farther 
than  tp  pay  the  expences.  Hales  v. 
Sh^oe.  86 

See  Payment  into  Court,  1. 

PROCHPIN  AMY. 

1.  Aftel*  answer  Plaintiff  not  com- 
pelled, to  change  the  next  friend  on 
affidavit,  that  she  was  worth  nothing, 
and  not  found  till  after  answer,  con- 
tradicted by  her  swearing  to  44/. 
a  year.  Defendant  ought  not  to 
have,  answered ;  bat  should  have 
said,  he  could  not  find  her.  Ano- 
nymtms.  409 


10 


PROCHEIN 
2.  Next  friend  cannot  aoe  m  formi 
j^auperis  ;  but  •  ouf^  not  to  be  dit- 
•harged  for  poverty^  daagerons  to 
displace  hint;  though  perhaps 
there  maybe  a  caae  gross  enough 
for  it  .Page  4^0 

See  Infami,  2. 

PROFESSION  (liBLiGionta.) 
Name  given  on  profession  in  a  convent 
is  not  meant  for  the   rest  of  the 
world ;   but  former  name  continues. 

416 

PROMOTIONS,  485 

PROVISO^— See  Assets,  1.     Camditiam. 
WiU.  28. 

PURCHASE.— See  Issue. 

PURCHASER. 

1.  Interest  against  a  porchaaer  for 
delaying .  payment  Child  ▼.  Lord 
Abingdon.  94 

2.  Purchiiser  of  a  cAoie  tn  adiam  mutt 
abide  by  the  case  of  him  from  whom 
he  buys.  249 

3.  Purchaser  not  permitted  to  apply 
part  of  his  purchase-money  in  ms" 
charge  of  a  mortgage  on  the  estate, 
though  some  of  the  parties  ceo- 
sented,  others  being  infanta;  and 
that  there  was  such  incnmbrance  not 
appearing  on  the  report.  Quatre, 
could  it  be  done  if  sdl  were  .compe- 
tent and  consented?     r. 

Stretton.  266 

See  Agreement,  4,  6,  10,  17.    Prac- 
tice 18. 

a 

QUO     WARRANTO       INFORMA- 
TION.—See  Corporation,  1. 

E. 
RECEIVER. 
1.  Receiver  must  pay  in  his  money 
yearly ;  and  must  pay  nothing  oat 
without  an  order.  Ho  shall  pay  in- 
terest for  money  kept  in  his  hands 
even  a  quarter  of  a  year  after  it 
ought  to  hate  been  paid  in.  In- 
quiry  directed  as  to  that,  though  be 
had  passed  his  accoants,  and  all 
parties  declared  themaelvea  satis- 
fied.   Fletcher  v.  Dodd.  86 


// 


TA»b£  OF   CONTENTS^ 


REC£lV£R-Hmi/tfiii«d, 

2.  Receiver  here  gives  geonriiy  duly 
to  accocmt ;  not  for  faithful  oianage- 
ment.  He  cannot  set  and  let,  or 
make  espenditures  without  applica- 
tion to  Court:  manager  in  West 
Indies  may.  Pa^e  139 

3.  Motion  for  recsiver  to  distrain. 
Hughes  v.  Hughes.  161 

4.  Motion  by  a  remote  remainder-man 
and  tenants  to  restrain  receiver  from 
ejecting  tenants  refased  with  costs  ; 
their  interest  not  being  sufficient 
Wynne  v.  Lord  Newberough.        1 64 

5*  Whether  receiver  should  get  an 
order  to  distrain  or  for  attornment, 
qu4Bre.    Huahes  ▼.  Hughes,  161 

6.  Receiver  is  to  let  the  estate  to  the 
best  advantage  :  but  he  cannot  raise 
the  rents  upon  slight  grounds;  nor 
tarn  out  tenants;  nor  let  even  for 
one  year  without  application  to  the 
Master.  165 

See  Costs^  b.    Practice^  55. 

RECOVERY.— See  Estate  far  Years. 

REGISTRY  ACT.— See  Bankrupt,  9. 

RE-HEARINO.— See  Practice,  6. 

RELATOR.— See  Charity,  3. 

RELEASE. 
Release  after  a  general  assignment  no 
answer  to  the  assignee,  if  notice. 
Defendant's  knowledge,  that  assignee 
was  on  many  occasions  a  trustee  for 
assignor  may  be  sufficient  to  affect 
him  with  notice.  43 

REMAINDER. 

Particular  estate  considered  to  be 
given  for  the  sake  of  limitation 
over.  151 

REMOTE   LIMITATION. 

See  Will,  12. 

RENEWAL  OF  XJBASS. 
Lessor  for  lives  under  covenant  to  re- 
new on  expiration  of  one  npt  bound, 
if  no  application  till  t^o  drop*  Bayfy 
v,The  Vorporatian  nf  Leominster. 

476 

RENTS  AND  PJIOFITS. 

Terips  to  raise  by  rents  and  pro6ts : 

trustees  may  r|i8e  by  sale  or  mortr 

gage.  234 

See  Xten,  1,  3.     WiU,  9. 


REPAIR. 

Covenant  to  repair  not  executed  bjr 
decree:    Whether, to  build,  qiuBre. 

Page2Bb 

REPORT.— See  Practice,  11. 

REPUBLICATION  of  WIU^ 

See  WiU,  55,  56,  68. 

• » 

RESIDUARY  BEQUEST  and  LE- 
GATEE, 
i.  Bequest  of  "  all  other  mbe^fueathed 
**  goods  and  chattels'*  is  residuary^ 
notwithstanding    a    subsequent  be- 

Suest  to  the  same  person  of  debts 
ue  to  the  tesUtor.    Bam/ei  r.  ^a^- 
chelor,  68 

2.  Residuary  clause  is  a.  mark  of  in- 
tention ;  but  not  sufficient  ground  to 
say,  it  was  absolutely  the  intent^ 
there  should  be  something  to  satisfy 

it  161 

See  Practice,  86.  IViit/,  8.  WiU,^. 

RESIDUE.— See  TruMt,  6, 8, 9, 17. 

RESULTING  TRUST.— See  IVurf,  %, 
8,9,11,17. 

REVOCATION.— See  SeHkmcni,  1, 7. 
Wi//,1,4,  13. 

RULE.— See  Practice,  28. 


S. 

SALE     BY    AUCTION. 
ment,  9,  10» 


I— See  Agree* 


SATISFACTION. 

1.  Members  of  a  society  covenanted 
mutuallyi  that  their  widows  should 
receive  annuities  from  the  society: 
payment  from  the  society  is  not  a 
satisfaction  for  a  covenant  in  the 
settlement  by  the  husband  to  pay 
her  an  annuity  in  lieu  of  all  claim 
on  his  personal  estate.  Rhodes  ▼. 
Rhodes.  96 

2.  Portion  a  satisfaction  of  a  legacy 
from  the  father  to  the  same  amount; 
the  evidence  not  being  sufficient  to 
repel  the  presumption.  EUmm  v. 
Cooksmt.  100 
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3.  The  presumption  of  satisfoction  of 
a  legacy  to  a*  child  by  a  portion,  is 
according  to  the  Civil  Law :  bnt  is 
not  supported  by  the  reasons  given 
for  it.  Page  106 

4.  Legacy  to  a  child  deemed  a  portion : 
thence  arises  the  presumption.    107 

6.  The  presumption  cannot  be  tried  by 
a  jttry,  because  it  is  a  presumption 
of  law :  may  be*  rebutted  by  evi- 
dence of  intent,  that  the  legacy  sball 
still  be  a  subsisting  benefit.  108 

6.  The  presumption  admitted ;  but  the 
principle  of  it  denied  by  the  Court. 

109 

7.  On  deficiency  of  assets  marriage 
portion  no  satisfaction  of  a  legacy  to 
the  wife  frotn  her  father;  the  por-* 
tion  being  less  than  the  legacy  ;  and 
having  been  paid  absolutely  to  the 
husband  upon  giving  up  a  certain  in- 
terest of  his  wife ;  the  legacy  being 
to  the  wife  for  life,  remainder  to  her 
children  and  grand-children,  remain- 
ders over;  and  being  expressly  in 
satisfaction  of  another  distinct  inte- 

< '  rest  of  the  wife  :  no  ademption,  the 
intent  not  being  sufficiently  plain. 
Baughy.Read.  257 

**  8.  Agreement  between  mother,  tenant 
in  fee  and  in  tail,  and  her  son,  that 
she  would  convey  to  him  the  estate 
in  fee,  and  that  he  should,  when  in 
possession,  of  the  estate-tail  at  her 
death  pay  his  sister  20,000/.  <'  for 
*'  her  fortune  and  portion ;"  the 
agreement  was  never  executed ;  bnt 
the  mother  afterwards  made  a  ge- 
neral devise  in  favor  of  her  son, 
charged  with  a  legacy  of  20,000/.  to 
her  daughter  "  for  her  portion,  for- 
*'  tune,  and  advancement:"  the  le- 
gacy a  satisfaction  of  her  interest 
under  the  agreement.  Finck  v. 
Finch.  534 

0.  To  raise  a  question  of  satisfaction 
or  election  the  intent  must  be  clear : 
if  it  is,  devisee  cannot  take  under 
the  will,  and  also  in  opposition  to  it, 
even  his  own  property  intended  by 
testator  to  go  otherwise.  Finch  v. 
Finch.  535 

See  Election.    Portion. 
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SEPARATE.  REPORT. 
tice,  IL 

SEQUESTRATION. 


Prw- 


SERVANT.— See  Fnwtl,  7. 

SETTLEMENT. 

1.  A  woman  pending  a  treatj  of  msr- 
riage  with  A.  settled  all  her  pro- 
perty to  her  separate  use  with  his 
approbation :  a  few  days  after  B.  by 
a  stratagem  induced  her  to  marry 
him  the  day  after  she  first  thought 
of  it :  B.  had  no  notice  of  the  set- 
tlement :  the  settlement  was  esta- 
tablished;  and  a  deed  of  rerocatioa 
obtained  by  duress  set  aside.  Cnn- 
fetf  of  Straihmore  v.  Bowes.  Page  22 

2.  Marriage  settlement  not  altered  in 
favor  of  the  intention ;  the  recital 
being  too  general,  and  nothing  dehors 
the  words  to  do  it  by.  I}anm  v. 
Rois.  57 

3.  If  any  thing  in  the  reeital,  by  whieh 
to  correct,  it  may  be  done.  tf 

4.  Creditor  to  impeach  a  aetUemeot 
for  fraud  m^  state,  that  he  is  de- 
frauded by  it,  and  get  jndgment  for 
his  debt  161 

5.  Settlement  reformed  according  to 
intention  declared  in  recital.         171 

6.  Settlement  after  marriage  of  the 
wife's  property,  reciting,  and  in 
pursuance  of,  a  parol  agreement  be- 
fore, in  trust  as  to  part  of  the  pro- 
duce to  the  separate  use  of  the  wife ; 
as  to  the  rest,  for  husbaiid  for  life, 
then  for  wife  for  life,  tiiea  among 
the  children  according  to  appoint- 
ment of  the  survivor,  good  against 
creditors  of  the  husband.  Their 
bill  to  set  it  aside  was  dismissed 
with  costs;  and  Defendants  were 
held  entitled  to  that  judgment  even 
against  a  Plaintiff;  who  was  made 
so  without  audiority :  but  his  whole 
expence,  and  also  the  whole  ex- 
pence  above  the  costs  taxed  of  tU 
the  Defendants  except  the  husband 
were  decreed  to  be  paid  by  the  So- 
licitor for  Plaintiffs ;  the  transactioo 
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being  contiidered  as  fi  ooQibinatioD 
betwieen  tbe  basbaod,  the  creditors, 
vbo  aaiborized  the  bill,  and  |he  So- 
licitoT^  to.  defraud  the  qbildren. 
J}undu$v.  Du$en$4  .  Page  196 
7.  Charge  well  created  by  settlement, 
though  for  a  Tolanteery.  no|t  revoked 
by  general  revocation;  of  tho  uses 
nnder  a  power  for  the  mere  pur- 
pose of  partition  of  joint  estatcf^  and 
re-settling  to  the  same  uses  the  se- 
parate part  to  be  taken  on  par- 
tition.   Earl  o^  UxMdge  v.  Bayly, 

500 
See    Agreement,  3.       Infani,    1. 
Ward  of  Court. 

SHIP.— See  Bankrvpt,  9. 

SIMPLE    CONTRACT    DEBT. 
See  Jntereet,  I.     Will,  44,  46. 

SOLICITOR.— See  Attorney.  Settle- 
ment,  6. 

SPECIFIC  BEQUEST.— See  Tnut,  17. 
Will,  17. 

SPECIFIC  PERFORMANCE. 

See  Agreement,  17.     Practice,  34. 

STATE   (FOREIGN.) 
See  Pleading,  11. 

STATUTE.— See  Practice,  39. 

STATUTE  OF  FRAUDS.— See  Agree- 
meni,  3, 11.  Pleading,  16.  WiU,  1, 
3,  4,  66,  68. 

STATUTE  OF  LUNATICS.— See  Zm- 
natic,  6. 

STATUTE  OF  MORTMAIN.  —  See 
WiU,  24,  69. 

STATUTE  OF  USES.— See  WiU,  14. 
STATUTE  OF  WILLS.— See  Will,  12. 

STEWARD.— See  Fraud,  6. 

STOCK.— See  Charity,  1 .  Chose  in  Ac- 
tion. 

SUBJECT.— See  Power,  8. 

SUBPOENA.— See  Practice,  30. 

SUPPLEiMENTAL  BILL.-See  Prac- 
tice, 45. 


SURETY.— See  Principal  and  Surety. 
SURPLUS.— See  Residue. 


T. 

TENANT  FOR   LIFE.— See  fitete /or 
Life.     Trust,  13. 

TENANT  FOR  YEARS.— See  Estate 
for  Years. 

TENANT  IN  TAIL.— See  Estate  TaiL 

TERM.— See  Assets,  I.    Mortgage.    Es- 
tate for  Years. 

TESTAMENTARY  DEED. 

See  Will,  40. 

TIMBER.— See  ITetr.  EUate for Ufe,^. 
Waste. 

TITLE-DEEDS. 

See  Deed.    Pleading,  I. 

TROVER. 
Trover  does  not  lie  for  one  not  having 
the  property,  nor  agaiast  one  in 
possession  ander»  and  mtfking  sale 
by,  order  of  the  owner ;  for  con- 
version, is  the  gist  of  it;  and  if  no 
conversion  at  moment  of  sale,  re- 
fusal afterwards  will  not  do.  Wog^ 
mouth  V.  Boyer.  J^^i^  ^^^ 

See  Estate  for  Life^  3, 

TRUST  AND  TRUSTEE. 

1.  Account  decreed  against  a  tnUtee, 
who  having  engaged  the  trust  pro* 
perty  in  an  adventtire  afterwards  re- 
nounced it  for  the  trust,  and  de- 
clared it  to  be  on  his  own  accoubt. 
Though  no  part  of  the  trust  money 
actually  laid  out  Wilkimmn  v.  Staf- 
ford. »a 

2.  Trustee  not  answerable  for  having 
applied  the  trust  property  even  to 
what  turned  out  a  losing  adventure, 
if  Without  fraud  or  2egl^nee.      41 

9.  Trustee  not  answerable  for  having 
engaged  tbe  infantas  name  in  an  ad- 
▼enlnre,  if  afraid  of  the  conse- 
quences he  does  not  engage  the 
property.  Contrk  Martms  Eden's 
case,  in  the  House  of  Lords.      >  42 

4.  Trustee  having  ei^aged  trust  pro-, 
perty  in   an  adventure  cannot  Bell 
either  to  himself  or  another.         42 
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TRUST  AMD  TRUSTEE— conftmwd. 
6.  The  Court  views  trostees  with 
jealousy;  and  in  case  of  two  es* 
tates,  one  in  trust  the  other  belong- 
ing to  the  trustee,  will  not  permit 
him  to  act  for  his  own  or  infant's 
beneBty  as  he  pleases.  Page  43 

6*. Resulting  trust  for  the  heir  at  law 
as  to  the  produce  of  the  sale  of 
real  estate,  not  exhausted  by  a  trust, 
in  which  it  was  combined  with  per- 
sonaL    RobUuon  v.  Taylor.  44 

?•  Where  necessary  to  corae  to  equity 
to  raise  an  Interest  by  way  of  trust, 
there  must  be  at  least  a  meritorious 
ccnsideration.  65 

8.  Residuary  legatee  dying  in  life  of 
testator,  executors  are  trustees  of 
residue  for  next  of  kin,  though  no 
legacy  to  them,  except  10/.  to  one 
for  mourning.     Bennei  ▼.  Batchelor. 

63 

0.  Executor  trustee  of  the  surplus  for 
next  of  kin  where  both  had  legacies. 
Kenmedif  v.  Staimhy,  66,  it. 

10.  If  it  is  necessary  for  if  •  to  keep 
money,  at  his  banker's,  and  he  uses 
•A's  money  for  that,  it  is  making 
advantage  of  it.  90 

11.  Resulting  trust  for  grantor  in  a 
deed,  where  the  consideration  is 
only  five  shilliDgs.  92 

12.  Trustees  are  mere  stake-holders; 
and  cannot  be  affected  with  more, 
than  they  actually  received,  without 
wilful  default.      Pybus  v.  Smith. 

190 
.  13.  Tenant  for  life  subject  to  a  trust 
term  not  let  into  possession  before 
account;  nor  till  the  trust  is  exe- 
cuted, unless  on  paying  into  Court 
a  sum  sufficient  to  answer  it;  or 
where  the  best  way  of  performing 
the  trust  appears  to  be  by  letting 
him  into  possession.  Blake  v.  ^tcit- 
bury.  194 

14.  Payment  in  name  of  A.  with  his 
money  raises  a  trust:  but  it  is  an 
equity;  which  may  be  rebutted  by 
evidence.   .  275 

15.  Trustee  mistaking  his  power  sold 
stock  without  authority :  decreed  to 
replace  it  immediately;  if  at  a  less 
price,  to  invest  the  surplus  in  the 


TRUST  AND  TRUSTEE— < 

same  stock  to  the  aame  aaea.     Earl 
Powlei  V.  Herbert.  IPmge  Vfl 

16.  BiU  bdng  dismissed^  withoat  oosts, 
as  a  hard  case,  parties  made  Iras- 
tees  without  their  knowledge,  and 
as  such  being  neceasaiy  parties  to 
the  biU,  cannot  have  coats  against 
Plaintiff;  but  left  to  their  remedy, 
against  their  principal:  otherwise 
perhaps  if  Plaintiff  had  prevailed ; 
because  then  those  costs  might  have 
been  given  over  against  other  De- 
fendanU«    Brodiey.  Si.  Paul     326 

17.  Residue  unbequeathed ;  codicil 
disposing  of  it,  but  with  blanks  for 
names,  &c.  not  filled  up,  and  un- 
executed, found  with  the  will ;  and 
contradictory  evidence  of  intent; 
executor  having  a  specific  legacy 
trustee  for  the  next  of  kin.  Naane 
V,  Finch.  344 

18.  Trust  legacy  cannot  lapse  by  death 
of  thistee.  476 

See  Agreement,  14.  Charity,  4. 
Coifs,  1,  2,  3,  6.  rraud,  10. 
Infant,  S.  Interegi,3.  Patent,  (L 
Payment  into  Court ^  3.  Power ^  6. 
^7/,  22,31,39,53. 

U. 

UNDERWOOD. 

See  Estate  for  Life,  2,  3. 

USE. 
The  decisions,  that  where  the  uses  to 
convert  personal  into  land  are  united 
with  the  fund  in  the  same  person,  it 
shall  be  considered  as  land,  withoat 
intent  declared  to  the  contrary,  have 
gone  too  far ;  for  in  that  case  the 
uses  are  merged,  there  being  no 
person  to  call  for  the  application. 

204 

USES  (STATUTE  OF).— See  mtf,  14. 

USURY. 

1.  Usury  is  taking  more,  than  the  law 
allows,  upon  a  loan,  or  for  forbear- 
ance of  a  debt.  531 

2.  To  make  a  contract  usnrioua,  inten- 
tion of  forbearance  for  exorbitaat 
interest  must  appear.  53$ 

See  Agreement,  16. 
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V. 


VESTED  INTEREST^— See  Power;  7. 

VOLUNTARY  AGREEMENT. 
See  it^rrecMCM^y  1. 

VOLUNTARY  DEED.— See  Deed,  i. 

VOLUNTEER. 

Court  of  equity  does  not  interfere  for 

volanteers.  Page  276 

See  Agreement,  14.    Settlement,  7. 

W. 

WAGEB — See  Agreement,  8. 

WARD  OP  COURT. 

There  must  be  a  reference  to  Master 
for  a  proper  settlement,  before  con- 
tempt for  marrying  a  ward  of  Court 
can  be  cleared.  In  such  case  settle- 
ment of  her  personal  property  to 
husband  for  life,  then  to  wife  for 
life,  then  to  children  according  to 
appointment  of  surviTor,  varied  so 
as  to  vest  a  moiety  in  the  children 
at  her  death,  if  before  his;  but 
still  subject  to  his  appointment 
Stevens  v.  Savage.  164 

WASTE. 

1.  Tenant  for  life  punishable  for  waste* 
with  power  under  an  inclosing  act 
to  mortgage  for  the  expence  of  the 
inclosure,  felled  timber,  and  applied 
the  produce  instead  :  decreed  to  ac- 
count to  owner  of  next  estate  of 
inheritance.    Lee  v.  Alston.  78 

2.  Admission,  that  any  timber  has  been 
wrongfully  cut,  gives  a  right  to  an 
account.  82 

,  See  Estate  for  Life,  8.  Lunatic,  6. 

Pradtce,  16,  61. 

WIDOW.— See  Antwitg,  2,   3. 

WIFE.— See  Baron  and  Fime. 

WILL. 

J.  Will  subscribed  by  three  witnesses, 
before  whom  testator  declared  it  to 
be  his  will,  but  did  not  sign  it :  such 
declaration  is  equivalent  to  signing 
it  before  them ;  apd  such  will  is  good  J 
within  the  GJFth  section  of  the  sta- 
tute of  Frauds,  and  is  also  a  good 
will  of  revocation  within  the  sixth. 
JEUU  V.  Smith.  IJ 


WILL— eonltmiaci. 

2.  The  oonstmctloD  of  the  exeontlon 
of  a  will  the  same  in  equiW«a  at 
law.  Page  16 

3.  Witnesses  may  attest  separately ;  in 
that  case  if  testator  acknowledges 
before  each,  or  signs  before  one^ 
and  acknowledges  before  the  rest,  it 
is  good;  bad,  if  he  signs  it  before 
each,  because  tluree  different  execu- 
tions, and  no  one  good  witUn.  the 
statute.  16 

4.  Win  to  an  heii^4it-law  void :  but  if 
executed  acoorduig  to  the  statute  of 
Frauds,  it  is  a  good  revocation  of  a 
former  will.  17 

6.  Legacy  payable  at  21,  with  proviso 
to  go  over,  if  legatee  should  at  anj 
time  become  seised  of  the  leul  es- 
tate, to  which  he  was  entitled  in  re- 
mainder after  an  estate  tail  limited 
upon  an  estate  fot  life  subsisting* 
when  he  became  21 :  even  supposing 
there  is  a  contingency  left,  he  must 
have  the  legacy  at  21 :  but  i|t  may 
be  disputed  afterwards  upon  the 
happening  oi  the  oontingency.  Chrifm 
Jiths  V.  Smith.    .  .'97 

6.  Testator  gave  a  legtoy  to  his  son, 
an  estate  in  fee  to  a  nephew,  then 
several  parts  of  his  freehold  estate, 
and  a  future  purchase  of  fireehold, 
to  be  made  with  part  of  his  nersonal 
property,  and  aU  his  leasenold,  to 
his  wife  for  life,  then  to  his  son  and 
his  issue  lawfully  begotten,  or  to  be 
begotten,  to  be  divined  among  them, 
as  he  should  think  fit;  if  he  die 
without  issue,  all,  as  well  *^  present 
freehold  and  leasehold,  as  the  estates 
to  be  purchased,  to  be  sold;  the 
produce  to  go  over :.  no  part  of  hb 
**  present"  freehold  and  leasehold,  or 
the  estates  to  be  pun^hased,  to  be 
aold  during  life  of  wife  and  son :  all 
the  rest,  residue,  and  remainder  of 
his  property  and  elTeots.  whatsoever 
and  wheresoever,  after  paying  debts, 
&c  to  the  wife.  The  son  is  tenant 
for  life;  and  the  devise  over  is 
good  ;  but  estates  not  mentioned  do 
not  pass  by  it.    Hoddeg  v.  Ma¥>keg. 

143 

7.  Personal  estate  to  be  laid  out  in  land, 

but  lent  on  mortgage  instead ,consider- 

^ed  as  land,  having  been  always  out  in 
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tnitteesy  aid  Hie  «im MTWiinited 
^th  the  posMttioii^  and  oMsed  by 
mieh  general  words  in  a  will  aa  would 
paM  land;  as  *'  all  my  eatate^  &c. 
whatooererand  wfaereaoeref.'' JSofA- 
kiffkr.Maiter.  Page  201 

&  ^'' All  my  eatatei  in  law  and  eqnity^ 
in  a  wfll  paaa  peraonal  to  be  laid  ont 
inland.  204 

9.  Deriae  of  personal  estate  and   of 
•     rente  and  profiu  of  real  in  trast  to 

acenmidatey  and  be  laid  oht  fai  land 
to  be'cont^yed  with  the  real  to  the 
yonageat  or  only  son  of  the  trustee 
'  at  21 :  held  a  Tested  interest  by  exe- 
ootoiy  devise  in  an  only  surviTing 
•on,  and  not  to  wait  till  Ae  death  of 
the  flither:  but  liable  to  be  derestod 
by  Urth  of  another  son.  The  trus- 
tee Bunrifed  his  son  sereral  years» 
and  receifod  the  rente  and  profite 
till  his  death,  but  never  laid  them 
ont  in  land,  as  directed :  those  ac- 
crued after  tiie  son  made  his  will 
held  to  be  an  equiteble  interest  in 
land,  and  therefore  to  pass  by  it 
Penj  T.  Philips.  261 

10.  A  pbssibiUty  is  deWsable  O.    ^64 

11.  Any  equiteble  interest  is  devis- 
able. 254 

IS.  Testetor  cannot  by  any  words  de- 
vise lands  either  under  the  statute 
or  at  common  law,  which  he  had  not 
at  the  time  of  making  Uie  will.    255 

19.  In  cases  of  contracte  for  land  be- 
fore but  executed  after  making  a  will 
of  land  the  subsequent  execution  is 
D(^  a  revocation :  the  legal'  interest 
coming  tn  ene  afterwards  would  not 
pass  by  the  will  at  law,  but  in  equity 
b'  bound'  by  the  prior  devise  of  the 
equiteble^terest.  255 

14.  Executory  devise  is  in  ite  nature 
'  equiteble ;  and  becomes  kgal  estate 

only  by  applioation  of  the  statute  of 
uses,  which  executes  every  species 
of  interest;  that  a  Court  of  Eauity 
would  before;  and  that  has  been 
extended  to  cases  not  in  contem- 
plation of  Ihe  statute.  255 

15.  An  equitable  lien  is  an  equitable 
obligation  to  dp  according  to  consci- 

(*)  If  coupled  with  an  ioterest,  5  Ttrin  Rep, 
B.  H.  93,  96. 


ence;  and  a  deviae  of  it  i^ood  in 
equity.  *  PageKS 

16.  Latent  ambiguity  ailaea  dekort  the 
will;  and  evideaee  is  ndmiaaible  to 
explain  it;  as. in  ease  of  two  manors 
of  the  same  name,  or  ai|  inadciquate 
description  of  a  child :  not  to  ex- 
plain a  patent  ambiguity  upon  ths 
fiace  of  the  wiU.  259 

17.  Will  is  ambulatory :  but  a  apecific 
bequest  is  fixed  as  much  aa  a  devise 
of  land.  260 

18.  Annuity  bequeathed  to  teatator's 
brother  Edward  for  life,  renuinder 
to  his  children  by  hb  preaent  wife. 
At  date  of  the  will  he  and  faia  wifis 
were  dead ;  and  their  ohQdren  had 
other  legacies  under  it ;  and  testator 
had  only  one  brother,  Samuel,  having 
A  wife  and  children,  whom  he  had 
been  in  the  habit  of  calling  Edicwrd 
and  Ned,  His  children  held  to  be 
entitled  upon  these  circumstances. 
Parsmu  v.  Panmu.  206 

10.  Testator  bequeathed  to  his  wife  the 
lease  of  his  house  and  all  the  (urni- 
tare,  &c.  then  for  life  the  interest  of 
all  money,  he  should  die  possessed 
of,  then  half  of  the  debta  due  to  him 
at  his  death,  (one  excepted,  which 
he  directed  debtor  to  retain  as  long 
as  he  pleased,  paying  the  interest  to 
her)  to  be  disposed  of  as  she  thought 
fit;  in  case  tne  interest  of  the  mo- 
ney, he  should  die  worth,  should 
not  be  sufficient  for  her  maintenance, 
executors  to  allow  part  of  principal 
out  of  the  debts,  except  that  before 
excepted,  to  make  her  life  easy  and 
comfortable ;  after  her  death  the  in- 
terest of  all  money  remaining  to  his 
sister ;  after  her  death  to  her  daugh- 
ter all  sUms  remaining  for  ever ;  if 
they  die  before  his  wife,  one  half  of 
all  sums  remaining  to  be  disposed  of 
as  his  wife  should  think  fit;  the 
other  to  if.  Upon  bill  by  testator's 
niece  against  executors  of  the  wife 
the*  niece  held  entitled  to  all  beyood 
the  debta  and  a  moiety  of  all  debts 
but  that  excepted :  the  other  moiety 
to  wife's  executors ;  who,  being  also 
executors  of  testator,  were  decreed 
to  take  out  of  wife's  share  a  sum 
advanced  under  their  power.  CoUti 
V.  Lawrence.  268 
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WlUr-^^antinued. 
"20.  Ab  express  ittimeditte  disposition 
in  a  will  not  controlled  by  subse- 
quent inference.  Page  269 

21.  Some  effect  must  be  given  to  every 
part  of  a  will.  270 

22.  Devise  of  absolute  interest  to  one 
with  any  expression  that  he  shall 
dispose  of  the  whole  or  part  to  A„ 
not  properly  a  devise,  but  a  trust  for 
A»,  which  Court  will  execute  after 
death  of  the  first  devisee.  271 

23.  Devise  to  one  for  life  or  absolutely , 
with  directions  that  he  shall  dispose 
of  it  to  another  at  his  death,  operates 
as  an  immediate  devise  without  any 
such  disposition.  271 

24.  Testator  declaring,  his  debts  should 
come  out  of  the  real  estate,  not  the 
persona],  gave  the  real  to  trustees, 
charged  with  some  charitable  lega- 
cies, and  one  to  each  trustee.  By 
codicil  he  removed  one  trustee,  and 
revoked  his  l^acy,  appointing  an- 
other with  the  same  legacy ;  he  re- 
voiced  all  the  charitable  legacies; 
and  gave  a  less  legacy  to  one  of  the 
charities,  mentioned  before,  and 
other  new  charitable  legacies,  with- 
out specifying  any  fund :  all  held  to 
be  charged  on  the  real  estate ;  and 
therefore  void  as  to  the  charitable 
legacies.    Leacroft  v.  MaynarcL  279 

25.  Testatrix  directed  all  her  estate  to 
be  turned  into  cash;  if  amounting 
to  20,000/.  to  go  thus;  if  less,  in 
similar  proportions :  then  subject  to 
some  legacies,  debts.  Sic,  the  residue 
of  her  estate  in  sixteenths,  two  to 
her  mother  for  life,  the  others  to 
different  persons  absolutely :  she 
then  made  three  residuary  legatees : 
the  shares  given  are  only  of  the 
20,000/.  subject  to  the  charges ;  all 
beyond  that  goes  to  the  residuary 
legatees.     Green  v.  Scott,  2Cf2 

20.  Interest  of  residue  of  personal  es- 
tate given  by  will  to  a  woman  for 
life ;  then  the  residue  to  her  nieces ; 
if  they  die  without  issue,  over :  the 
last  limitation  over  is  too  remote ; 
and  on  death  of  the  aunt  the  nieces 
Uke  the  whole.  Everest  v.  Oell.  28(1 

27;  Devise  of  annuity  of  50/,  to  be 
purchased  by  executor^  who  till  the 
purchase  was  to  pay  annuitant  40/. 


\f  ILL— canHnued, 

a  year :  Executor  instead  of  pur- 
chasing paid  60/.  a  year  from  testa- 
tor's rents :  annuitant  entitled  to  40/. 
the  first  year  and  to  60/.  a  year 
afterwards :  though  the  Court  might 
have  charged  executor  with  the 
over-payment  from  the  estatSy  the 
Master  on  a  general  account,  with 
just  allowances  cannot  Browne  y, 
Spooner,  ,  Pa^e  201 

28.  Testator  may  provide,  that  u  caso 
of  a  devolution  to  executors  they 
shall  not  alien :  but  it  must  be  very 
special.  295 

29.  Devise  of  personal  for  life#  then 
among  all  children  of  devisee  in  such 
shares  and  manner,  for  such,  inte- 
rests, with  such  survivorship,  and 
to  vest  at  such  time,  as  devisee  for 
life  should  by  deed  or  will  appoint ; 
in  default  of  appointment  of  the 
whole  or  part,  equally ;  if  but  one, 
to  that  one,  payable  at  21;  never- 
theless the  shares  of  any  attaining 
21  in  life  of  devisee  for  life  to  be 
vested ;  but  payment  to  be  postponed 
till  her  death :  that  clause  vesting  an 
interest  at  2:^  held  to  relate  only  to 
the  case  of  default  pf  appointment ; 
and  one  of  two  children  being  dead 
without  issue  after  21,  and^without 
receiving  any  share,  that  circum- 
stance will  not  prevent  an  appoint- 
ment of  the  whole  fund  to  the  sur- 
vivor. Boyle  V.  Bishop  of  Peterbo- 
rough, 299 

30.  Testator  after  giving  life  interests 
in  stock  tp  each  of  his  .daughters, 
afterwards  the  prindpal  among  hii 

.  grand-chitdr^n,  in  pursuance  of  a 
power  in  articles  of  partnership  ap- 
pointed his  executors  to  carry  on 
the  trade  in  his  room,  with  poiver  to 
dissolve,  or  nomioate  any  oth^r per- 
son ;  and  gave  them  his  share. ot  the 
capital  and  all  freehold  and  lease- 
hold in  trust  to  carry  on  the  trade 
as  long  as  they  should  think  fit ;  and 
after  expiration  of  partnership  to 
sell  the  estates,  and  with  the  pro- 
duce, and  profits  of  the  trade,  and 
all  the  rest  of  his  estate,  form  a 
fund  to  accumulate  12  years;  then 
among  the  grandrchildren  living :  by 
codicU  he  substituted  his  partner, 


TABLB   OF  GONTENTS. 


WILIr-eoRfJmfed. 

who  was  his  ton-in-Uw,  In  the  room 
of  one  executor  remored ;  and  de- 
sired. Ami  if  his  ekecaton  should 
eoDtiDae  trade,  and  his  grandsons 
T.  and  J.  shonld  attain  21,  Us  ese- 
cators  would  nominate  each  a  part- 
ner for  a  quarter,  when  executors 
should  think  fit,  with  legacies  at  the 
sane  time,  to  sink  into  the  estate, 
if  thejr  should  decline  the  partner- 
ahip,  or  die  before  21;  executors  to 
advance  any  farther  sum  they  might 
want  to  carry  on  trade ;  the  rest  of 
his  property  among  all  the  grand- 
chikiren  except  T.  and  J. :  by  an- 
other codicil  be  left  ft  entirely  in 
discretioB  of  the  executors  to  ap- 
point./^ or  not;  if  they  should  not 
think  proper,  his  legacy  to  be  void : 
T.  and  •/•  both  entitled  to  be  part- 
ners and  to  their  legaci«*s  at  21,  one 
executor,  their  father,  being  for  ad- 
mitting them,  the  other  two  against 
it:  but  if  all  had  without  fraud 
united  in  declaring  JT.  unfit,  they 
might  have  excluded  him ;  in  which 
case  he  could  have  taken  nothing 
under  this  devise.  Waiuwrighi  v. 
Waterwum.  Page  311 

dl«  Testator  devised  his  estate  upon 
trust,  that  bis  mansion-house,  park, 
garden,  &c,  pictures,  plate,  furni- 
ture, &c,  (to  go  as  heir-looms)  should 
by  the  trustee  be  kept  in  hand,  and 
in  good  order  and  repair,  till  all  in- 
cumbrances paid ;  upon  farther  trust 
to  permit  testator*s  daughter  to  have, 
hold,  occupy,  use,  and  enjoy  his 
said  mansion-house,  park ,  garden,&c« 
pictures,  plate,  furniture,  &c.  for 
life;  upon  farther  trust  to  lay  out 
from  rents  and  profits  all  he  should 
think  necessary  to  keep  the  mansion- 
)u>use,  &e.  in  repair,  then  to  pay  the 
daughter  an  annuity  of  600^  for  life 
(for  whom  he  also  charged  the  estate 
with  10,000/.)  and  to  apply  the  sur- 
plus in  discharging  the  incumbrances, 
from  which  he  excepted  the  man- 
sion-house, &c. ;  he  gave  the  trustee 
2001.  a  year  above  all  charges ;  and 
after  charges  paid  limited  the  estate 
over;  the  daughter  occupied  the 
house  till  her  death ;  afterwards  the 
trustee  lived   in  it:  the  daughter 
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held  to  have  had  an  equitable  life 
estate  in  the  house,  Ae.  as  excepted 
from  the  general  devise  to  the  trus* 
tee;  who  therefore  upon  aooonnt 
was  Bot  allowed  for  rates  and  taxes 
paid,  md  expence  of  the  garden 
defraved  by  him  during  her  life: 
but  allowed  for  them  afterwards,  be- 
cause under  this  will  necessary  for 
him  to  occupy  either  himself  or  by 
a  servant :  allowed  for  necessary  ex- 
pence  of  procuring  a  thing  to  be 
done,  which  turned  out  to  be  rea- 
sonable, Uiough  he  might  have  come 
to  the  Court  to  see,  whether  it  was 
proper :  not  allowed  for  costs  of  a 
suit  against  the  daughter  voluntorily 
paid  by  him,  even  thoogb  she  was 
entitfed  to  them  from  the  estate; 
nor  for  a  park-keeper  upon  the  trust 
estate,  because  used  as  his  own  ser- 
vant.   Fomttaine  v.  PeUti.  Page  337 

32.  Testator's  misUke  not  rectified,  be- 
cause nothing  to  shew  wh^t  would 
have  been  the  intention,  if  do  mis- 
take.    Smith  r.  Maiiltmd.  362 

33.  Legacy  out  of  a  fund  in  the  East 
Indies  given  over  in  case  of  death 
of  legatee  before  he  might  have  re- 
ceived it,  vested  from  death  of  tes- 
tator.  Hutehetmy.Manmngton,   366 

34.  Estate  devised  on  trust  to  be  sold 
with  all  possible  diligence,  or  in 
reasonable  time,  considered  as  sold 
from  testator's  death.  367 

35.  Plate  excepted  from  bequest  of 
personal  to  wife,  after  her  decease 
over,  and  recited  to  be  hereinafter 
given  to  daughter,  but  not  farther 
noticed:  undisposed  of.  Frederick 
v.  HalL  396 

36.  Legacies  in  trust  for  all  grand-chil- 
dren then  in  existence  by  name,  to 
sons  at  23,  daughters  at  21 ;  mesne 
interest  for  education;  surplus  to 
accumulate;  with  survivorship;  re- 
sidue for  all  the  grand-children  ge- 
nerally for  their  benefit  *'  as  afore- 
said :"  by  codicil  a  fund  set  apart  to 
pay  life  annuities :  grand-child  bom 
after  testator's  death  not  entitled  to 
a  share  of  the  residue ;  into  which 
the  fund  under  the  codicil  falls  after 
the  purpose  answered.  BiO  v.  Chap- 
$Mn.  405 
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37.  Codicil  coosidered  as  part  of  the 
will;  and  intent  drawn  from  the 
whole.  Page  407 

•  ^38.  DoTise  properly  attested  of  land 
upon  several  tmsts,  remainder  to 
inch  trusts  as  testator  should  by  any 
deed  appoint :  whether  land  would 
pass  by  the  deed  of  appointment 
sent  to  law  upon  a  case  stating  the 
devise  to  be  to  uses.  Uahergham  ▼. 
ViMceni.  410 

S9.  Land  devised  in  trust  to  pay  debts 
and  legacies  charged  with  all,  that 
the  Ecclesiastical  Court  would  esta- 
blish. 411 

40.  Deeds  testamentary  in  their  nature 
often  required  to  be  proved  as  such. 

411 

41.  Testator  devised  to  all  the  children 
of  his  two  sisters  A,  and  B,:  A. 
long  before  the  date  of  the  will 
changed  from  the  Jewish  to  the  Ro^ 
fnan  Catholic  religion,  was  baptized 
by  a  new  name,  and  became  a  pro- 
fessed nun  at  Genoa:  bill  by  the  chil- 
dren of  C  a  third  sister,  living  with 
B.  at  Leghorn,  upon  ground  of  mis* 
take  in  testator,  and  evidence  of 
intent  to  provide  for  his  sisters  at 
Leg  horn  f  dismissed.  Delmare  v.  Ro' 
hello.  412 

42.  Latent  ambiguity  produced  and 
dissolved  by  parol :  but  parol  never 
admitted  on  patent  ambiguity.      415 

43.  Bequest  to  the  son  and  daughter 
of  one,  who  has  several  sons :  latent 
ambiguity.  415 

44.  Devise  of  land  to  be  sold :  money 
produced  by  the  sale  charged  with 
simple-contract  debts  on  the  inten- 
tion, though  doubtful.  Eidneg  v. 
Coussmaher,  496 

45.  '^  After  paying  debts"  amounts  to 
a  charge  for  debts ;  for  which  very 
little  is  sufficient,  the  Court  leaning 
that  way.  440 

46.  The  leaning  of  the  Court  to  charge 
land  with  simple-contract  debts  must 
be  warranted  by  the  intention.     443 

47.  Where  testator  combines  real  es- 
tate with  personal  generally,  the 
real  is  subject  to  all  the  burthens  of 
the  personal.  444 

48.  Intent  may  be  argued  from,  though 
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the  words,  by  which  It  appears,  w^ro 
unnecessary.  Page  444 

49.  Legacies  nearly  similar  given  to  the 
same  persons  by  different  instru* 
ments :  legatees  not  entitled  to  both. 
Moggridge  v.  Tkackwell.  464 

50.  ^quest  to  A.  his  ez^utors  and 
administrators,  desiring  hfm  to  dis- 
pose in  such  charities,  as  he  thinka 
fit,  recommending  poor  clorgymea 
with  large  families  and  good  charao- 
ters :  A.  died  nine  years  l^efore  tes^ 
tatrix,  who  had  notice  of  that;  ex^ 
cuted  by  the  Court  by  reference^  to 
the  Master  to  settle  a  plan,  having 
particular  regard  to  that  reconinieii>- 
dation.  Moggridge  v.  nadwM  464 

61.  Legacies  to  the  same  persons  by 
different  instruments  geiierallj  pre- 
sumed additional,  unless  contrary 
intent  appears ;  of  which  simple  re- 
petition, if  exact,  is  suffi^ent  proof. 

47S 

52%  Legacies  by  one  instrument  not 
adeemed  by  a  second  not  relatiog  to 
the  first.  473 

53.  Where  legacy  is  given  only  to 
erect  a  charity,  legatee  is  a  trustee 
at  all  events;  and  can  have  no  pre- 
tensions for  himself.  475 

54.  Will  not  to  be  construed  by  sub- 
sequent circumstances.  476 

65.  Lands  purchased  after  a  general 
devise  passed  under  it,  repubfioation 
being  implied  from  a  codicil  con- 
oernmg  personalty  referring  to  the 
will,  directed  to  be  taken  as  part 
of  it,  and  attested  by  three  wit- 
nesses.    Barnes  v.  Oroioe.  486 

56.  Since  the  statute  of  frauds  annex- 
ation of  a  codicil  to  a  will  not  ad- 
missible evidence  of  republication, 
because  parol.  '•  406 

57.  Codicil  by  its  nature  refers  to  a 
former  will,  and  becomes  part  of  It. 

497 

58.  To  republish  a  will  re-exeoutioQ 
not  necessary,  nor  a  particular  intent 
to  republish:  intent  to  consider  it 
as  of  a  subsequent  date  is  sufficient; 
which  intent  in  case  of  land  must, 
since  the  statute  of  frauds,  appear  in 
writing,  according  to  the  provisions 
of  the  sUtute.  407 
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69.  Bequest  of  money  to  be  laid  out  in 
land  for  establishment  of  minister  of 
m  cbapel  void  nnder  the  act  9  Geo,  Ih 
c.  36;  and  not  supported  bj  sup- 
posing A  discretion  in  the  trostees 
not  to  lay  it  ont  in  land,  the  direc- 
tions being  imperative.  Grieves  ▼• 
Got.  Page  548 

00.  Where  the  general  object  of  the 
detise  is  toid,  to  support  upon  an 
intention  of  personal  benefit  the  in- 
terest of  a  devisee  it  must  be  totally 

'       separate  from  that  object.     Grieves 
'     ▼.  Case.  648 

61.  Bond  to  pay  an  annuity  till  a  le- 
gacy recitea  to  have  been  bequeath- 
ed by  the  last  will  of  obligor  to  ob- 
ligee should  be  paid :  by  a  previous 
will  he  had  given  a  legacy :  but  that 
was  revoked  by  a  subsequent  will ; 
and  a  less  legacy  given  payable  six 
months  after  testator's  death,  "  over 
**  and  above  the  annuity,  which  I 
**  have  secured  to  him  for  his  life :" 
the  annuity  and  bond  were  assigned 
by  the  obligee  "  as  some  provision 
''  for  his  mother,  to  be  received  by 
^' her  during  the  life  of  the  obligor 
^'  as  fully  and  beneficially,  as  it 
**  could  have  been  by  the  obligee  :" 
the  bond  and  assignment  were  put 
into  the  possession  of  the  testator ; 
and  continued  so  till  his  death :  the 
legatee  is  entitled  to  the  legacy  with 
interest,  if  not  paid  at  the  time ; 
and  also  to  the  annuity  for  his  life 
in  trust  for  his  mother.  Crosbie  v. 
Murray.  555 

02.  Devise  may  be  by  implication,  if 
upon  a  clear  presumption.  561 

63.  Devise  of  lands  to  be  sold  in  aid 
of  personal  estate,  '*  and  after  death 
**  of  my  wife  the  estates  not  sold  and 
*'  the  personal  estate  not  applied  to 
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be  subject  as  after  mentioned ;  (he 

rents  and  produce  to  be  carried 

on  in  accumulation  of  3  per  caUs, 

as  aforesaid  during  her  life,  abd 

''  also  for  five  vears  after  her  death, 

"  and  to  be  laid  out  in  land;  then 

"  if  mv  son  M.  shall  be  living,  and 

"  any  lawful  issue  of  his  body,  and 

'*  if  my  son  G.  shall  be  living  and 

*'  any  lawful  issue  of  his   body,  to 

'*  them  for  life  as  tenants  in  com- 

**  men,  then  to  their  issue  in  mole- 

'*  ties ;  if  only  issue  of  one,  to  that 

''issue;  if  but  one,  to  that  one;" 

with  power  of  settlement;    ''  joy 

**  wife  to  receive  such  provision  *u 

^*  aforesaid  neat  and  clear,  and  the 

*'  residue  only  to  be  subject  to  the 

*'  devise  over  to  take  place  after  her 

**  death ;  and  if  both  my  said  sous 

'*  shall  be  dead  without  bsue,''  then 

to  his  daughter  for  life ;   after  her 

death  to  her  son,  his  heirs,  &c.  and 

if  she  should  have  any  other  issae, 

to  them,  their  heirs,  &o.  on  failure 

of  issue  of  his  sons  and  grandsoo: 

the  devise  over  is  attached  to  the 

single  event  of  both  sons  being  dead 

without  issue   at  the  death  of  the 

wife,  or  five  years  after   at  most; 

and  one  son  being  alive  at  that  time, 

though  without  issue,  it  never  took 

eflect :  but  the  son  is  not  entitled  to 

the  estate  absolutely  on  account  of 

the  contingent  interest  in  his  issue. 

Graves  v.  Bainbrigge,  Page  562 

See  Baron  and  Feme,  3.    Election, 

4,5.  Issue.  Pofcer,3, 11.  Proc- 

iice,  60.  Residuary  Bequest,  Sa- 

tisfaction,  8. 

WITNESS.— See  Evidence. 
WRIT.— See  Ne  Exeat  Regno. 
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